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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  APHIS-2005-0106] 

RIN  0579-AB80 

Revision  of  Fruits  and  Vegetables 
Import  Regulations;  Technical 
Amendment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  In  a  final  rule  published  in 
the  Federal  Register  on  July  18,  2007, 
we  revised  and  reorganized  the 
regulations  pertaining  to  the 
importation  of  fruits  and  vegetables.  As 
explained  in  the  preamble,  the 
regulatory  text  included  changes  made 
to  the  fruits  and  vegetables  regulations 
by  several  other  final  rules  that  were 
published  just  prior  to  July  18.  This 
technical  amendment  is  necessary  to 
correct  an  error  in  the  way  we  set  out 
the  requirements  established  in  a  final 
rule  published  on  June  21,  2007,  for 
importing  certain  fruit  from  Thailand. 
This  technical  amendment  also  clarifies 
requirements  for  importing  pineapple 
from  Thailand  into  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

DATES:  This  technical  amendment  is 
effective  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  Belano,  Import  Specialist, 
Commodity  Import  Analysis  and 
Operations,  PPQ-PRI,  APHIS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737;  (301)  734-8758. 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register 
on  July  18,  2007  (72  FR  39482-39528, 
Docket  No.  APHIS-2005-0106),  and 


effective  on  August  17,  2007,  we  revised 
and  reorganized  our  regulations 
pertaining  to  the  importation  of  fruits 
and  vegetables.  Among  other  things,  the 
final  rule  established  criteria  that,  if 
met,  will  allow  us  to  approve  certain 
new  fruits  and  vegetables  for 
importation  into  the  United  States  more 
effectively  and  expeditiously  by  way  of 
a  notice-based  process  and  to  do  away 
with  the  practice  of  listing  in  the 
regulations  specific  commodities  that 
may  be  imported  subject  to  certain  types 
of  phytosanitary  measures. 

As  explained  in  the  preamble,  the 
regulatory  text  included  changes  made 
to  the  fruits  and  vegetables  regulations 
by  several  other  final  rules  published 
just  prior  to  July  18.  In  one  of  those 
other  final  rules,  published  on  June  21, 
2007  (72  FR  34163-34176,  Docket  No. 
APHIS-2006-0040),  and  effective  on 
July  23,  2007,  we  amended  the  fi'uits 
and  vegetables  regulations  to  allow  the 
importation  into  the  United  States  of 
litchi,  longan,  mango,  mangosteen, 
pineapple,  and  rambutan  from  Thailand 
under  certain  conditions.  As  a  condition 
of  entry,  those  fruits  must  be  grown  in 
production  areas  that  are  registered  with 
and  monitored  by  the  national  plant 
protection  organization  of  Thailand, 
treated  with  irradiation  in  Thailand,  and 
subject  to  inspection.  The  fruits  must 
also  be  accompanied  by  a  phytosanitary 
certificate  with  an  additional 
declaration  stating  that  the  fruit  had 
been  treated  with  irradiation  in 
Thailand.  In  the  case  of  litchi,  the 
additional  declaration  must  also  state 
that  the  fruit  had  been  inspected  and 
found  to  be  free  of  Peronophythora 
litchii,  a  fungal  pest  of  litchi. 
Additionally,  under  that  final  rule, 
litchi  and  longan  imported  from 
Thailand  may  not  be  imported  into  or 
distributed  to  the  State  of  Florida,  due 
to  the  presence  of  litchi  rust  mite  in 
Thailand. 

In  the  July  18  final  rule,  we  stated  that 
mango,  mangosteen,  pineapple,  and 
rambutan  required  only  mitigations  that 
were  eligible  for  the  notice-based 
approach  and  as  such,  it  was  not 
necessary  to  list  those  commodities  in 
the  regulations.  This  was  incorrect 
because  the  growing  condition 
requirements  for  those  fruits  exceed  the 
designated  measures  provided  in  the 
July  18  final  rule.  We  also  noted  that 
litchi  and  longan  had  labeling 
requirements  that  went  beyond  the 


designated  measures  set  forth  in  the 
final  rule,  making  it  necessary  to  add 
entries  for  litchi  and  longan  from 
Thailand  to  the  table  in  §  319.56-13  of 
the  final  rule,.  While  it  is  necessary  to 
include  litchi  and  longan  from  Thailand 
in  the  regulations,  we  should  have  done 
so  by  listing  their  requirements  for 
importation  in  a  new  section  in  order  to ' 
specify  that  litchi  and  longan  from 
Thailand  are  subject  to  additional 
measures  besides  inspection  and 
labeling  requirements.  Therefore,  the 
conditions  governing  the  importation  of 
litchi,  longan,  mango,  mangosteen, 
pineapple,  and  rambutan  from  Thailand 
need  to  remain  in  the  regulations.  In 
addition,  we  provide  in  the  table  in 
§  319.56-13  that  certain  varieties  of 
pineapples  from  Thailand  may  be 
imported  into  Guam  and  the  Northern 
Mariana  Islands  without  treatment; 
however,  we  neglected  to  note  in  the 
table  that  pineapples  from  Thailand 
may  also  be  imported  into  the 
continental  United  States  under  the 
conditions  provided  in  the  June  21  final 
rule.  Therefore,  in  this  document  we  are 
amending  the  entry  for  Thailand  in  the 
table  in  §  319.56-13(a)  by  amending  the 
provisions  for  pineapple  and  by 
removing  the  provisions  for  litchi  and 
longan.  We  are  also  adding  a  new 
§319.56—47,  “Certain  fruits  from 
Thailand.” 

List  of  Subjects  in  7  CFR  Part  319 

Coffee,  Cotton,  Fruits,  Imports,  Logs, 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

■  Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7701-7772,  and 
7781-7786;  21  U.S.C.  136  and  136a:  7  CFR 
2.22,  2.80,  and  371.3. 

■  2.  In  §  319.56-13,  in  the  table  in 
paragraph  (a),  the  entry  for  Thailand  is 
revised  and  a  new  footnote  3  is  added 
to  the  table  to  read  as  follows: 

§319.56-13  Fruits  and  vegetables  allowed 
importation  subject  to  specified  conditions. 

(a)  *  *  * 
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Country/locality  of  origin 

Common  name 

Botanical  name 

Plant  part(s) 

Additional 

requirements 

Thailand . 

.  Pineapple  3  .- . 

.  Ananas  comosus  . 

.  Fruit . 

(b)(2)(xi). 

(b)(5)(vi). 


***** 

3  Also  eligible  for  importation  in 
accordance  with  the  provisions  listed  in 
§319.56^7. 

***** 

■  3.  A  new  §  319.56-47  is  added  to  read 
as  follows: 

§  31 9.56-47  Certain  fruits  from  Thaiiand. 

Litchi  [Litchi  chinensis],  longan 
(Dimocarpus  longan),  mango  [Mangifem 
indica),  mangosteen  [Garcinia 
mangoestana  L.),  pineapple  [Ananas 
comosus),  and  rambutan  (Nephelium 
lappaceum  L.)  may  be  imported  into  the 
United  States  from  Thailand  only  under 
the  following  conditions: 

(a)  Growing  conditions.  Litchi,  longan, 
mango,  merngosteen,  pineapple,  and 
rambutan  must  be  grown  in  a 
production  area  that  is  registered  with 
and  monitored  by  the  national  plant 
protection  organization  of  Thailand. 

(b)  Treatment.  Litchi,  longan,  mango, 
mangosteen,  pineapple,  and  rambutan 
must  be  treated  for  plant  pests  of  the 
class  Insecta,  except  pupae  and  adults  of 
the  order  Lepidoptera,  with  irradiation 
in  accordance  with  §  305.31  of  this 
chapter.  Treatment  must  be  conducted 
in  Thailand  prior  to  importation  of  the 
fruits  into  the  United  States. 

(c)  Phytosanitary  certificates.  (1) 

Litchi  must  be  accompanied  by  a 
phytosanitary  certificate  with  an 
additional  decimation  stating  that  the 
litchi  were  treated  with  irradiation  as 
described  in  paragraph  (b)  of  this 
section  and  that  the  litchi  have  been 
inspected  emd  found  to  be  free  of 
Peronophythora  litchi. 

(2)  Longan,  mango,  mangosteen, 
pineapple,  and  rambutan  must  be 
accompanied  by  a  phytosanitary 
certificate  with  an  additional 
declaration  stating  that  the  longan, 
mango,  mangosteen,  pineapple,  or 
rambutan  were  treated  with  irradiation 
as  described  in  paragraph  (b)  of  this 
section. 

(d)  Labeling.  In  addition  to  meeting 
the  labeling  requirements  in  §  305.31, 
cartons  in  which  litchi  and  longan  are 
packed  must  be  stamped  “Not  for 
importation  into  or  distribution  in  FL.” 


Done  in  Washington,  DC,  this  20th  day  of 
August  2007. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  E7-16832  Filed  8-23-07;  8:45  am) 
BILLING  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 
[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  has 
adopted  final  amendments  to  its 
Regulation  A  to  reflect  the  Board’s 
approval  of  a  reduction  in  the  primary 
credit  rate  at  each  Federal  Reserve  Bank. 
The  secondary  credit  rate  at  each 
Reserve  Bank  automatically  decreased 
by  formula  as  a  result  of  the  Board’s 
primary  credit  rate  action. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  are  effective  August  24, 
2007.  The  rate  changes  for  primary  and 
secondary  credit  were  effective  on  the 
dates  specified  in  12  CFR  201.51,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  J.  Johnson,  Secretary  of  the 
Board  (202/452-3259);  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  202/263^869. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Reserve  Banks  make  primary 
and  secondary  credit  available  to 
depository  institutions  as  a  backup 
source  of  funding  on  a  short-term  basis, 
usually  overnight.  The  primary  and 
secondary  credit  rates  are  the  interest 
rates  that  the  twelve  Federal  Reserve 
Banks  charge  for  extensions  of  credit 
under  these  programs.  In  accordance 
with  the  Federal  Reserve  Act,  the 
primary  and  secondary  credit  rates  are 
established  by  the  boards  of  directors  of 
the  Federal  Reserve  Banks,  subject  to 
the  review  and  determination  of  the 
Board. 


The  Board  approved  requests  by  the 
Reserve  Banks  to  reduce  by  50  basis 
points  the  primary  credit  rate  in  effect 
at  each  of  the  twelve  Federal  Reserve 
Banks,  thereby  decreasing  from  6.25 
percent  to  5.75  percent  the  rate  that 
each  Reserve  Bank  charges  for 
extensions  of  primary  credit.  As  a  result' 
of  the  Board’s  action  on  the  primary 
credit  rate,  the  rate  that  each  Reserve 
Bank  charges  for  extensions  of 
secondary  credit  automatically 
decreased  from  6.75  percent  to  6.25 
percent  under  the  secondary  credit  rate 
formula.  The  final  amendments  to 
Regulation  A  reflect  these  rate  changes. 

The  Board’s  action  narrows  the  spread 
between  the  primary  credit  rate  and  the 
Federal  Open  Market  Committee’s  target 
federal  funds  rate  to  50  basis  points.  As 
indicated  in  the  Board’s  press  release 
announcing  this  action,  the  changes  to 
the  primary  credit  discount  window 
facility  are  intended  to  promote  the 
restoration  of  orderly  conditions  in 
financial  markets.  In  addition,  the  press 
release  stated: 

The  Board  is  also  announcing  a  change  to 
the  Reserve  Banks'  usual  practices  to  allow 
the  provision  of  term  hnancing  for  as  long  as 
30  days,  renewable  by  the  borrower.  These 
changes  will  remain  in  place  until  the 
Federal  Reserve  determines  that  market 
liquidity  has  improved  materially.  These 
changes  are  designed  to  provide  depositories 
with  greater  assurance  about  the  cost  and 
availability  of  funding.  The  Federal  Reserve 
will  continue  to  accept  a  broad  range  of 
collateral  for  discount  window  loans, 
including  home  mortgages  and  related  assets. 
Existing  collateral  margins  will  be 
maintained. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  the  Board  certifies 
that  the  new  primary  and  secondary 
credit  rates  will  not  have  a  significantly 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  final  rule  does  not  impose 
any  additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  Board  did  not  follow  the 
provisions  of  5  U.S.C.  553(b)  relating  to 
notice  and  public  participation  in 
connection  with  the  adoption  of  these 
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amendments  because  the  Board  for  good 
cause  determined  that  delaying 
implementation  of  the  new  primary  and 
secondary  credit  rates  in  order  to  allow 
notice  and  public  comment  would  he 
unnecessary  and  contrary  to  the  public 
interest  in  fostering  price  stability  and 
sustainable  economic  growth.  For  these 
same  reasons,  the  Board  also  has  not 
provided  30  days  prior  notice  of  the 
effective  date  of  the  rule  under  section 
553(d). 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  Banking,  Federal  Reserve 
System,  Reporting  and  recordkeeping. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  Chapter  II  to  read  as  follows; 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

■  1.  The  authority  citation  for  part  201 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  248(i)— (j).  343  et  seq., 
347a,  347b,  347c,  348  et  seq.,  357,  374,  374a, 
and  461. 

■  2.  In  §  201.51,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows; 

§  201 .51  Interest  rates  applicable  to  credit 
extended  by  a  Federal  Reserve  Bank.^ 

(a)  Primary  credit.  The  interest  rates 
for  primary  credit  provided  to 
depository  institutions  under  §  201.4(a) 
are; 


Federal  Reserve 
Bank 

Rate 

Effective 

Boston  . . . 

5.75 

August  17,  2007. 

New  York  . 

5.75 

August  17,  2007. 

Philadelphia . 

5.75 

August  17,  2007. 

Cleveland  . 

5.75 

August  17,  2007. 

Richmond  . 

5.75 

August  17,  2007. 

Atlanta  . 

5.75 

August  1 7,  2007. 

Chicago  . 

5.75 

August  17,  2007. 

St.  Louis . 

5.75 

August  20,  2007. 

Minneapolis  . 

5.75 

August  17,  2007. 

Kansas  City . 

5.75 

August  17,  2007. 

Dallas  . 

5.75 

August  17,  2007. 

San  Francisco  .... 

5.75 

August  17,  2007. 

(b)  Secondary  credit.  The  interest 
rates  for  secondary  credit  provided  to 
depository  institutions  under  201.4(b) 
are; 


Federal  Reserve  j 
Bank 

Rate 

Effective 

Boston  . 

1  6.25 

August  17,  2007. 

’  The  primary,  secondary,  and  seasonal  credit 
rates  described  in  this  section  apply  to  both 
advances  and  discounts  made  under  the  primary, 
secondary,  and  seasonal  credit  programs, 
respectively. 


Federal  Reserve 
Bank 

1 

i 

Rate  ! 

j 

Effective 

1 

New  York  . 

6.25  1 

August  17,  2007. 

Philadelphia . 

6.25 

August  17,  2007. 

Cleveland  . 

6.25 

August  17,  2007. 

Richmond  . 

6.25 

August  17,  2007. 

Atlanta  . 

6.25 

August  17,  2007. 

Chicago  . 

6.25 

August  17,  2007. 

St.  Louis . 

6.25 

August  20,  2007. 

Minneapolis  . 

6.25 

I  August  17,  2007. 

Kansas  City . 

6.25 

August  17,  2007.' 

Dallas  . 

6.25 

August  17,  2007. 

San  Francisco  .... 

6.25 

August  1 7,  2007. 

***** 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  20,  2007. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-16764  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6210-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2006-23742;  Directorate 
Identifier  2005-NE-53-AD;  Amendment  39- 
15180;  AD  2007-17-21] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  (PW)  JT9D-7R4  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  PW 
JT9D-7R4  series  turbofan  engines.  This 
AD  requires  removing  reduced  cooling 
flow  2nd  stage  high  pressure  turbine 
(HPT)  vane  assemblies,  part  numbers 
(P/Ns)  797282, 796972,  800082, 800072, 
803182,  803282,  and  822582,  installed 
in  2nd  stage  HPT  vane  cluster 
assemblies  P/Ns  797592,  797372, 
799872,  799782,  and  822572.  It  also 
requires  a  visual  and  a  fluorescent 
penetrant  inspection  (FPI)  of  the  2nd 
stag?  HPT  air  seal  assembly,  P/N 
815097.  This  AD  results  from  a  report  of 
an  uncontained  failure  of  the  2nd  stage 
HPT  air  seal  assembly,  caused  by  the  air 
seal  assembly  brace  disengaging  from 
the  air  seal,  due  to  insufficient  cooling 
air  flow.  We  are  issuing  this  AD  to 
prevent  uncontained  failure  of  the  2nd 
stage  HPT  air  seal  assembly,  leading  to 
engine  in-flight  shutdown  and  damage 
to  the  airplane. 

DATES:  This  AD  becomes  effective 
September  28,  2007.  The  Director  of  the 


Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  as 
of  September  28,  2007. 

ADDRESSES:  You  can  get  the  service 
information  identified  in  this  AD  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8770;  fax  (860)  565-4503. 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dms.dot.gov  or  at 
the  U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Riley,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  M A  01803; 
telephone  (781)  238-7758,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposed  to  amend  14  CFR  part  39  with 
a  proposed  AD.  The  proposed  AD 
applies  to  PW  JT9D-7R4E1,  -7R4E4, 
-7R4G2,  and  -7R4H1  turbofan  engines. 
We  published  the  proposed  AD  in  the 
Federal  Register  on  February  2,  2007 
(72  FR  4964).  That  action  proposed  to 
require  removal  of  reduced  cooling  flow 
2nd  stage  HPT  vane  assemblies.  It  also 
proposed  to  require  a  visual  and  an  FPI 
of  the  2nd  stage  HPT  air  seal  assembly. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dms.dot.gov;  or  in 
person  at  the  Docket  Operations  office 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  AD  docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is 
provided  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  have 
considered  the  comments  received. 

Revise  the  Cost  Impact 

FEDEX  requests  that  we  revise  the 
estimated  cost  impact  to  implement  the 
AD  because  tliey  believe  that  the  actual 
cost  of  modification  (according  to  PW 
Alert  Service  Bulletin  (ASB)  JT9D-7R4- 
A72-596,  dated  September  15,  2005)  for 
one  set  of  HPT  2nd  stage  vane 
assemblies  will  be  approximately 
$23,000,  instead  of  $5,400  projected  by 
the  proposed  AD.  We  do  not  agree.  We 
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provided  the  estimated  material  cost  of 
$5,400  per  engine  from  the  engine 
manufacturer  in  the  Costs  of 
Compliance  section  in  the  proposed  AD. 
Parts  included  new  2nd  stage  HPT  vane 
covers,  part  number  (P/N)  822734,  and 
rivets,  P/N  ST1219-213,  that  are 
required  to  modify  the  2nd  stage  HPT 
vane  cluster  assemblies,  as  specified  in 
ASB  JT9D-7R4-A72-596,  dated 
September  15,  2005.  However,  based  on 
latest  pricing  information  in  the  PW 
spare  parts  price  catalog,  we  increased 
the  estimated  material  cost  to  $6,700. 

We  also  estimate  that  it  will  take  about 
65.5  work-hours  per  engine  to  perform 
the  actions,  and  that  the  average  labor 
rate  is  $80  per  work-hour.  Based  on 
these  figures,  we  estimate  the  total  cost 
of  the  AD  to  be  $11,940  per  engine. 

Revise  the  Applicability  Section 

Boeing  Company  asks  that  we  revise 
paragraph  (c)  of  the  AD  to  remove  the 
reference  to  the  Boeing  model  747- 
200B,  -200C,  -200F,  and  -300 
airplanes.  Boeing  states  that  the  JT9D- 
7R4E1,  -7R4E4,  and  -7R4H1  are  not 
used  on  any  model  Boeing  747  and  the 
description  implies  that  these  engines 
may  be  installed  on  the  Boeing  747 
airplane.  We  partially  agree.  We 
removed  the  letter  designations  for  the 
747-200  series  airplanes.  However,  we 
do  not  agree  that  the  airplane  listing  in 
paragraph  (c)  implies  that  the  }T9D~ 
7R4E1,  -7R4E4,  and  -7R4H1  engines 
may  be  installed  on  the  Boeing  747.  The 
airplane  references  in  paragraph  (c)  are 
informative  only.  The  Type  Certificate 
Data  Sheet  for  an  airplane  specifies  the 
engines  that  are  installed  on  the 
airplane,  not  the  applicability  paragraph 
of  an  AD. 

PW  asks  that  we  revise  the 
Applicability  section  to  clarify  the 
affected  engine  models.  They  also 
request  that  we  add  the  following 
aircraft  to  the  list  of  airplanes  that  can 
have  these  engines  installed:  Boeing 
767-200,  Airbus  A300-600,  and  A310- 
300. 

We  partially  agree  and  revised  the 
Applicability  section  of  the  AD  to  add 
Boeing  767-200,  and  Airbus  A3P0-600 
and  A3 10-300  airplane  models  to 
paragraph  (c)  of  the  AD.  We  do  not  agree 
that  we  need  to  clarify  the  engine 
models  with  Pratt  &  Whitney  internal 
model  designation.  We  specify  the 
affected  engines  by  the  model 
designations  specified  in  the  Type 
Certificate  Data  Sheet  for  the  engine. 

Revise  Paragraph  (f)  of  the  Compliance 
Section 

PW  asks  that  we  revise  paragraph  (f) 
of  the  Compliance  section  to  delete  the 
specific  lenticular  seal  part  number 


reference,  as  there  are  other  lenticular 
seal  part  numbers  in  the  field  that  will 
also  require  visual  and  FPI  inspections 
at  the  next  HPT  module  exposure.  We 
partially  agree.  The  specific  lenticular 
seal  part  number  should  be  removed 
from  paragraph  (f)  of  the  Compliance 
section  of  the  AD  because  there  are 
other  lenticular  seal  part  numbers  in  the 
field  that  will  also  require  inspections. 
However,  to  prevent  further  delay  in 
addressing  the  unsafe  condition,  we  are 
issuing  this  AD  with  the  specific 
lenticular  seal  part  number  listed. 
Removal  of  the  part  number  will  expand 
the  number  of  parts  requiring  inspection 
and  we  must  give  the  public  an 
opportunity  to  comment  on  this  change 
before  we  can  incorporate  it.  We  will 
supersede  this  AD  to  remove  the 
lenticular  seal  part  number. 

List  Required  Lenticular  Seal 
Inspections 

PW  asks  that  we  revise  paragraph  (f) 
of  the  Compliance  section  to  list  all  of 
the  specific  inspections  required  for  the 
lenticular  seal.  We  agree  and  listed  each 
inspection  procedure  in  the  PW  engine 
manual  required  for  the  lenticular  seal. 
We  also  changed  the  paragraph  to  (g). 

Revise  Paragraph  (g)  of  the  Compliance 
Section 

PW  also  asks  that  we  revise  paragraph 
(g)  of  the  Compliance  section  to 
reference  the  associated  2nd  stage  HPT 
vane  cluster  assemblies  (higher  level 
assembly)  that  have  reduced  cooling 
flow  2nd  stage  HPT  vane  assemblies 
installed,  because  airlines  may  not 
recognize  individual  2nd  stage  vane 
assemblies.  We  agree.  We  revised 
paragraph  (g)  of  the  Compliance  section 
to  state  the  following:  “At  the  next  HPT 
module  exposure,  remove  reduced 
cooling  flow  2nd  stage  HPT  vane 
assemblies,  P/Ns  797282,  796972, 
800082,  800072,  803182,  803282,  and 
822582,  installed  in  2nd  stage  HPT  vane 
cluster  assemblies,  P/Ns  797592, 

797372,  799872,  799782,  and  822572.” 
We  also  designated  the  paragraph  as  (f). 

Correct  Errors  and  Remove  Duplicate 
P/N  Reference 

Boeing  Company  asks  that  we  correct 
typographical  errors  for  the  engine 
designations  in  paragraph  (c)  in  the 
Applicability  section.  Boeing  states  that 
the  JT9D-74R4E1,  -74R4E4,  -74R4G2, 
and  -74R4H1  should  be  JT9D-7R4E1, 
-7R4E4,  -7R4G2,  and  -7R4H1, 
respectively. 

Boeing  also  asks  that  we  revise 
paragraph  (g)  in  the  Compliance  section 
to  remove  a  duplicate  reference  to  part 
number  803182.  We  agree  and  corrected 
the  Applicability  section  and  the 


duplicate  P/N  reference  in  paragraph 
(g).. 

Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  85  PW  JT9D-7R4  series 
turbofan  engines  installed  on  airplanes 
U.S.  registry.  We  also  estimate  that  it 
will  take  about  65.5  work-hours  per 
engine  to  perform  the  actions,  and  that 
the  average  labor  rate  is  $80  per  work- 
hour.  Required  parts  will  cost  about 
$6,700  per  engine.  Based  on  these 
figures,  we  estimate  the  total  cost  of  the 
AD  to  U.S.  operators  to  be  $1,014,900. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 

■  actiori”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 
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(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  at  the  address  listed 
under  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2007-17-21  Pratt  &  Whitney:  Amendment 
39-15180.  Docket  No.  FAA-2006-23742!: 
Directorate  Identifier  2005-NE-53-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  September  28,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Pratt  &  Whitney 
(PW)  rr9D-7R4G2,  -7R4E1,  -7R4E4,  and 
-7R4H1  series  turbofan  engines.  These 
engines  are  installed  on,  but  not  limited,  to, 
Boeing  747-200,  -300,  767-200,  and  Airbus 
A300-600  and  A310-300  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  results  from  a  report  of  an 
uncontained  failure  of  the  2nd  stage  high 
pressure  turbine  (HPT)  air  seal  assembly, 
caused  by  the  air  seal  assembly  brace 
disengaging  from  the  air  seal,  due  to 
insufficient  cooling  air  flow.  We  are  issuing 
this  AD  to  prevent  uncontained  failure  of  the 
2nd  stage  HPT  air  seal  assembly,  leading  to 
engine  in-flight  shutdown  and  damage  to  the 
airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  at  the 
next  HPT  module  exposure  after  the  effective 
date  of  this  AD,  unless  the  actions  have 
already  been  done. 

(f)  At  the  next  HPT  module  exposure, 
remove  reduced  cooling  flow  2nd  stage  HPT 
vane  assemblies  part  numbers  (P/Ns): 

797282, 796972,  800082,  800072,  803182, 


803282,  and  822582,  installed  in  2nd  stage 
HPT  vane  cluster  assemblies;  P/Ns  797592, 
797372,  799872,  799782,  and  822572. 

(g)  For  2nd  stage  HPT  air  seals  that  have 
operated  in  an  engine  with  reduced  cooling 
flow  HPT  vane  assemblies,  at  the  next  HPT 
module  exposure  do  the  following: 

(1)  Perform  a  onetime  visual  inspection  of 
the  2nd  stage  HPT  air  seal  assembly,  P/N 
815097,  using  instructions  in  IT9D-7R4 
engine  manual.  Section  72-51-22, 
Inspection/Check-01,  paragraphs  l.D.(l), 
l.D.(4),  and  l.D.(6). 

(2)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  of  the  2nd  stage  HPT  air  seal 
assembly  for  cracks,  using  instructions  in 
IT9D-7R4  engine  manual.  Section  71-51-00, 
Inspection/Check-03 . 

Definition 

(h)  For  the  purpose  of  this  AD,  an  HPT 
module  exposure  is  defined  as  removing  the 
1st  stage  HPT  rotor  or  the  2nd  stage  HPT 
rotor  from  the  HPT  case. 

Alternative  Methods  of  Compliance 

(i)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Related  Information 

(j)  Pratt  &  Whitney  Alert  Service  Bulletin 
IT9D-7R4-A72-596,  dated  September  15, 
2005,  contains  information  for  modifying  the 
reduced  cooling  flow  2nd  stage  HPT  vane 
assemblies. 

Issued  in  Burlington,  Massachusetts,  on 
August  17,  2007. 

Peter  A.  White, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E7-16665  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD  9357] 

RIN  1545-BE09 

Elimination  of  Country-by-Country 
Reporting  to  Shareholders  of  Foreign 
Taxes  Paid  by  Regulated  Investment 
Companies 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION;  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  generally  eliminate 
country-by-country  reporting  by  a 
regulated  investment  company  (RIC)  to 
its  shareholders  of  foreign  source 
income  that  the  RIC  takes  into  account 
and  foreign  taxes  that  it  pays.  This 
change  is  necessary  to  conform  the 


regulations  to  changes  in  the  tax  law 
relating  to  the  foreign  tax  credit.  These 
final  regulations  will  affect  certain  RICs 
that  pay  foreign  taxes  and  the 
shareholders  of  those  RICs. 

DATES:  Effective  Date:  These  regulations 
are  effective  August  24,  2007. 

Applicability  Date:  These  regulations 
are  applicable  for  RIC  taxable  years 
ending  on  or  after  December  31,  2007. 

For  reporting  purposes,  however,  a 
taxpayer  may  rely  on  the  current 
regulations  for  a  taxable  year  ending  on 
or  after  December  31,  2007,  and 
beginning  before  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  LaFalce,  (202)  622-3930  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

3507(d))  under  control  number  1545- 
2035.  Comments  on  the  accuracy  of  the 
estimated  burden  and  suggestions  for 
reducing  the  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn;  IRS 
Reports  Clearance  Officer, 
SE:W:CAR:MP:T:T:SP,  Washington,  DC 
20224. 

The  collection  of  information  in  these 
final  regulations  is  in  §  1.853-4(c)  and 
(d).  A  RIC  is  required  to  notify  the  IRS 
of  amounts  of  income  received  from 
sources  within  foreign  countries  and 
possessions  of  the  United  States  and 
taxes  paid  to  each  such  foreign  country 
or  possession  in  order  that  the  IRS  may 
monitor  shareholder  compliance  with 
the  foreign  tax  credit  provisions.  The 
collection  of  information  is  required  if 
a  RIC  elects  to  pass  through  the  benefits 
of  the  foreign  tax  credit  to  its 
shareholders. 

Estimated  total  annual  recordkeeping 
burden:  80  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  2  hours. 

Estimated  number  of  recordkeepers: 
40. 

Estimated  frequency  of  recordkeeping: 
Annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
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are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  under  section  853  of 
the  Interned  Revenue  Code  (Code).  On 
September  18,  2006,  a  notice  of 
proposed  rulemaking  (REG-105248-04) 
was  published  in  the  Federal  Register 
(71  FR  54598).  Comments  were 
specifically  requested  with  respect  to 
the  effective  date  of  the  final 
regulations.  In  response,  a  trade 
association  sent  a  letter  requesting  that 
RICs  be  allowed  to  rely  on  the  proposed 
regulations  for  2006.  This  request  was 
not  granted.  No  public  hearing  was 
requested  or  held. 

The  proposed  regulations  are  adopted 
by  this  Treasury  decision  with  minor 
modifications.  The  applicability  date  for 
these  regulations  as  adopted,  balances 
the  industry’s  desire  promptly  to 
eliminate  unneeded  RIC  reporting  with 
the  IRS’s  need  for  time  in  which  to 
update  its  forms  and  instructions, 
thereby  reducing  potential  taxpayer 
confusion  that  may  arise  from  the  new 
reporting  requirements. 

Section  853  provides  a  foreign  tax 
credit  or  deduction  to  shareholders  of  a 
RIC  that  makes  an  election  under,  and 
that  meets  the  requirements  set  forth  in, 
that  section.  A  RIC  more  than  50  percent 
of  the  value  of  whose  total  assets  at  the 
close  of  a  taxable  year  consists  of  stock 
or  securities  in  foreign  corporations  may 
make  an  election  unjer  section  853  (a 
“foreign  tax  passthrough  election’’).  If 
the  RIC  makes  this  election  for  that 
taxable  year,  it  forgoes  a  deduction  or 
credit  for  certain  taxes  paid  to  foreign 
countries  and  possessions  of  tbe  United 
States  (collectively,  “foreign  taxes”)  (but 
the  amount  of  the  foreign  taxes  is 
allowed  as  an  addition  to  the  RIC’s 
deduction  for  dividends  paid  for  the 
year).  Instead,  the  RIC  passes  through  to 
its  shareholders  a  credit  or  deduction 
for  the  foreign  taxes  it  has  paid  during 
its  taxable  year.  If  the  RIC  makes  this 
election,  each  shareholder  includes  the 
shareholder’s  proportionate  share  of 
these  foreign  taxes  in  gross  income  and 
treats  this  proportionate  share  as  paid 
by  the  shareholder.  Each  shareholder  of 
an  electing  RIC  further  treats  as  gross 
income  from  sources  within  foreign 
countries  and  possessions  of  the  United 
States  the  sum  of  the  shareholder’s 
proportionate  share  of  these  taxes  and 
the  portion  of  any  dividend  paid  by  the 
RIC  that  represents  income  derived  ft'om 
sources  within  foreign  countries  and 
possessions  of  the  United  States.  Each 
shareholder  may  then  deduct,  or  claim 
a  credit  for  the  payment  of,  a 
proportionate  share  of  these  taxes. 


A  RIC  electing  this  treatment  must 
provide  information  to  its  shareholders 
and  to  the  IRS.  First,  under  section 
853(c)  of  the  Code,  the  RIC  must 
designate,  in  a  written  notice  mailed  to 
shareholders  not  later  than  60  days  after 
the  close  of  its  taxable  year,  each 
shareholder’s  proportionate  share  of 
foreign  taxes  paid  by  the  RIC  and  each 
shareholder’s  proportionate  share  of  the 
RIC’s  gross  income  derived  from  sources 
within  any  foreign  country  or 
possession  of  the  United  States.  Section 
1.853-3(a)  of  the  current  Income  Tax 
Regulations  requires  that  this  notice 
designate  the  shareholder’s  portion  of 
foreign  taxes  paid  to  each  such  foreign 
country  or  possession  of  the  United 
States  and  the  portion  of  the  dividend 
that  represents  income  derived  from 
sources  within  each  foreign  country  or 
possession  of  the  United  States. 

Second,  under  current  §  1.853-4(a), 
the  RIC  must  file  with  Form  1099-DIV, 
“Dividends  and  Distributions,”  and 
Form  1096,  “Annual  Summary  and 
Transmittal  of  U.S.  Information 
Returns,”  a  statement  as  part  of  its 
income  tax  return  (Form  1120-RIC  or  its 
successor)  that  sets  forth  the  total 
amount  of  income  received  fi’om  sources 
within  foreign  countries  and 
possessions  of  the  United  States;  the 
total  amount  of  foreign  taxes  paid;  the 
date,  form,  and  contents  of  the  notice  to 
its  shareholders;  and  the  proportionate 
share  of  this  income  received  and  these 
taxes  paid  during  the  taxable  year 
attributable  to  one  share  of  its  stock.  The 
RIC  must  also  file  as  part  of  its  return 
for  the  taxable  year  a  Form  1118, 
“Foreign  Tax  Credit — Corporations,” 
that  has  been  modified  so  that  it  is  a 
statement  in  support  of  the  RIC’s  foreign 
tax  passthrough  election. 

The  requirement  of  current  §  1.853- 
3(a)  that  an  electing  RIC  provide 
country-by-country  information  to  its 
shareholders  on  foreign-source  income 
received  and  foreign  taxes  paid  was 
adopted  at  a  time  when  many 
shareholders  generally  needed  the 
information  to  apply  a  per-country 
limitation  on  the  foreign  tax  credit. 
Because  of  changes  to  the  foreign  tax 
credit  provisions  of  the  Code, 
shareholders  generally  no  longer  need 
country-by-country  information  on  the 
amounts  of  foreign-soiuce  income  emd 
foreign  taxes  paid. 

The  Treasury  Department  and  the  IRS 
have  received  comments  suggesting  that 
the  section  853  regulations  should  be 
amended  to  eliminate  per-country 
reporting  to  shareholders  and  that  Form 
1116,  “Foreign  Tax  Credit — Individual,. 
Estate  or  Trust,”  should  be  modified  to 
indicate  that  distributions  from  RICs  are 
exempt  from  per-country  shareholder 


reporting.  According  to  these  comments, 
eliminating  the  reporting  of  this 
information  not  only  would  reduce  the 
time  and  expense  required  of  RICs  to 
compile  and  disseminate  this  tax 
information  but  also  would  reduce  the 
confusion  that  their  shareholders 
experience  upon  receipt  of  the  extensive 
tables  used  to  report  this  per-country 
information. 

Even  though  the  section  904  foreign 
tax  credit  limitation  has  been  applied  on 
a  separate-category-of-income  basis, 
instead  of  on  a  per-country  basis,  since 
1976,  the  Treasury  Department  and  the 
IRS  have  continued  to  require  the 
reporting  of  per-country  information  by 
RICs.  This  per-country  information 
remains  relevant  to  the  IRS’s  monitoring 
compliance  with  the  section  901  rules 
that  disallow  credits  for  refundable  and 
noncompulsory  payments  and  for  taxes 
paid  to  certain  countries.  See  §  1.901- 
2(e)(2)  and  (5),  providing  that  credit  is 
not  allowed  for  amounts  that  are  in 
excess  of  final  liability  under  foreign 
law  for  tax,  and  section  901(j),  denying 
credit  for  tax  paid  to  countries  described 
in  section  901(j)(2)(A)  and  subjecting 
income  from  sources  in  those  countries 
to  separate  foreign  tax  credit  limitations. 

Although  per-country  information 
with  respect  to  foreign  income  and 
foreign  taxes  is  needed  for  the  IRS  to 
monitor  compliance,  the  Treasury 
Department  and  the  IRS  believe  that 
taxpayer  burden  cem  be  reduced  by 
continuing  to  require  this  information  to 
be  supplied  with  the  RIC’s  tax  return 
but  generally  not  requiring  it  to  be 
reported  to  the  RIC’s  shareholders  as 
well.  Accordingly,  the  final  regulations 
revise  §  1.853-3  and  §  1.853-4  to  require 
that  a  RIC  provide  aggregate  per-country 
information  on  a  statement  filed  with  its 
tax  return  and  require  that  only 
summary  foreign  income  and  foreign  tax 
amounts  be  reported  to  its  shareholders. 
The  instructions  to  Forms  1116  and 
1118  will  be  modified  to  permit 
summary  reporting  at  the  shareholder 
level  similar  to  the  summary  reporting 
currently  permitted  with  respect  to 
“section  863(b)  income”  on  Forms  1116 
and  1118. 

Explanation  of  Provisions 

The  final  regulations  update  §  1.853- 
1  to  reflect  statutory  amendments 
providing  that  the  foreign  tax 
passthrough  election  is  not  applicable  to 
taxes  for  which  the  RIC  would  not  be 
allowed  a  credit  by  reason  of  section 
901  (j)  (denying  credit  for  taxes  paid  to 
certain  countries,  including  those  with 
which  the  United  States  does  not  have  ‘ 
diplomatic  relations),  section  901  (k)  and 
(1)  (denying  credit  for  withholding  taxes 
paid  on  certain  income  where  certain 
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holding  period  requirements  are  not 
met),  or  any  similar  provision. 

The  final  regulations  change  in  two 
ways  the  regulations  that  set  forth 
requirements  for  a  RIC  seeking  to  make 
and  to  notify  shareholders  of  a  foreign 
tax  passthrough  election; 

First,  references  in  §  1.853-3{a)  and 

(b)  to  required  statements  to 
shareholders  of  dollar  amounts  of  tctxes 
paid  to  specific  countries,  and  to  dollar 
amounts  of  income  considered  as 
received  from  specific  countries,  are 
changed  to  require  that  a  RIC  (or  a 
shareholder  of  record  of  the  RIC  who*  is 
a  nominee  acting  as  a  custodian  of  a 
unit  investment  trust)  state  only  the 
total  amount  of  the  RIC’s  shareholder’s 
(or  the  record  shareholder  nominee’s 
principal’s)  proportionate  share  of 
creditable  foreign  taxes  paid,  income 
from  sources  within  countries  described 
in  section  901(j),  if  any,  and  income 
derived  from  sources  within  other 
foreign  countries  or  possessions  of  the 
United  States. 

Second,  the  final  regulations  extend 
various  deadlines  in  §  1.853-3(b)  to 
reflect  statutory  changes  since  the 
regulations  were  issued.  Thus  the 
number  of  days  following  the  close  of  its 
taxable  year  by  which  a  RIC  must  notify 
its  shareholders  in  writing  of  the  making 
of  a  foreign  tax  passthrough  election  is 
increased  to  60.  References  to  the 
number  of  days  following  the  close  of 
the  taxable  year  by  which  a  nominee 
acting  as  a  custodian  of  a  unit 
investment  trust  must  notify  holders  of 
interests  in  the  unit  investment  trust  is 
increased  to  70.  Similarly,  references  to 
the  number  of  days  following  the  close 
of  a  RIC’s  taxable  year  by  which  a 
statement  that  holders  of  interests  in 
unit  investment  trusts  have  been 
directly  notified  by  the  RIC  (or  a 
statement  that  the  RIC  has  failed  or  is 
unable  to  notify  these  holders  of 
interests)  must  be  filed  with  the  IRS  and 
transmitted  to  a  nominee  is  increased  to 
-  60. 

Section  1.853-4  is  modified  to  create 
more  flexibility  in  the  references  to 
specific  forms.  The  current  regulations 
require  a  RIC  to  file  statements  with 
Form  1099  and  Form  1096  and  to  file, 
as  a  part  of  its  return  for  the  taxable 
year,  a  Form  1118,  modified  so  that  it 
becomes  a  statement  in  support  of  the 
election  made  by  a  RIC  to  pass  through 
taxes  paid  to  a  foreign  country  or  a 
possession  of  the  United  States.  The 
first  of  these  requirements,  the 
requirement  to  file  statements  with 
Forms  1099  and  1096,  is  eliminated. 

The  final  regulations  retain  the  general 
requirement  that  a  RIC  must  file  as  part 
of  its  return  a  statement  that  elects  the 


application  of  section  853  for  the 
taxable  year. 

Section  1.853-4(a)  also  requires  that  a 
RIC  agree  to  provide  certain  information 
on  foreign-source  income  received  and 
foreign  taxes  paid.  The  information 
required  to  be  provided  is  set  forth  in 
§  1.853-4(c).  Section  1.853-4(d) 
continues  to  provide  that  this  required 
information  is  to  be  provided  on  or  with 
a  modified  Form  1118  but  adds  that  it 
may  instead  be  provided  in  such  other 
form  or  manner  as  may  be  prescribed  by 
the  Commissioner.  This  change 
facilitates  future  changes  in 
administrative  practice  if,  for  example, 
forms  are  renumbered  or  become 
obsolete. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  it  has  also  been  determined  that 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply  to  these 
regulations  because  these  regulations  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  According  to  the  Small 
Business  Administration  definition  of  a 
“small  business,”  13  CFR  121.201,  a  RIC 
is  classified  as  a  Portfolio  Management 
company,  NAICS  code  523920,  and  is 
considered  a  small  entity  if  it 
accumulates  less  than  6.5  million 
dollars  in  annual  receipts.  It  has  been 
determined  that  RICs  affected  by  these 
regulations  generally  will  have  greater 
than  6.5  million  dollars  in  annual 
receipts  and  therefore  will  not  generally 
be  classified  as  small  business  entities. 

Because  the  summary  reporting  of  the 
foreign  tax  credit  information  provided 
by  these  regulations  is  universally  less 
burdensome  than  the  reporting  of 
country-by-country  information 
previously  required,  it  is  also  clear  that 
these  regulations  do  not  have  a 
significant  economic  impact  on  affected 
RICs.  Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  proposed 
regulations  preceding  these  regulations 
were  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Drafting  Information 

The  principal  author  of  this  regulation 
is  Richard  C.  LaFalce  of  the  Office  of 
Associate  Chief  Counsel  (Financial 
Institutions  and  Products). 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.853-1  also  issued  under  26 
U.S.C.  901(j). 

Section  1.853—2  also  issued  under  26 
U.S.C.  901(1). 

Section  1.853-3  also  issued  under  26 
U.S.C.  901(j). 

Section  1.853—4  also  issued  under  26 
U.S.C.  901  (j)  and  26  U.S.C.  6011.  *  *  * 

■  Par.  2.  Section  1.853-1  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§  1 .853-1  Foreign  tax  credit  allowed  to 
shareholders. 

(a)  In  general.  *  *  *  In  addition,  the 
election  is  not  applicable  to  any  tax 
with  respect  to  which  the  regulated 
investment  company  is  not  allowed  a 
credit  by  reason  of  any  provision  of  the 
Internal  Revenue  Code  other  than 
section  853(b)(1),  including,  but  not 
limited  to,  section  901(j),  section  901(k), 
or  section  901(1). 

■k  it  -k  it  -k 

(c)  Effective/applicability  date.  The 
final  sentence  of  paragraph  (a)  of  this 
section  is  applicable  for  RIC  taxable 
years  ending  on  or  after  December  31, 
2007. 

■  Par.  3.  Section  1.853-2  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  1 .853-2  Effect  of  election. 
***** 

(d)  Example.  This  .section  is 
illustrated  by  the  following  example. 

Example,  (i)  Facts.  X  Corporation,  a 
regulated  investment  company  with  250,000 
shares  of  common  stock  outstanding,  has 
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total  assets,  at  the  close  of  the  taxable  year, 
of  $10  million  ($4  million  invested  in 
domestic  corporations,  $3.5  million  in 
Foreign  Country'  A  corporations,  and  $2.5 
million  in  Foreign  Country  B  corporations). 

X  Corporation  received  dividend  income  (jf 
$800,000  from  the  following  sources; 

$300,000  from  domestic  corporations, 
$250,000  from  Country  A  corporations,  and 
$250,000  from  Country  B  corporations.  All 
dividends  from  Country  A  corporations  and 
from  Country  B  corporations  were  properly 
characterized  as  income  from  soiuces 
without  the  United  States.  The  dividends 
from  Country  A  corporations  were  subject  to 
a  10  percent  withholding  tax  ($25,000)  and 
the  dividends  from  Country  B  corporations 
were  subject  to  a  20  percent  withholding  tax 
($50,000).  X  Corporation’s  only  expenses  for 
the  taxable  year  were  $80,000  of  operation 
and  management  ejyjenses  related  to  both  its 
U.S.  and  foreign  investments.  In  this  case. 
Corporation  X  properly  apportioned  the 
$80,000  expense  based  on  the  relative 
amounts  of  its  U.S.  and  foreign  source  gross 
income.  Thus,  $50,000  in  expense  was 
apportioned  to  foreign  source  income 
($80,000  x$500,000/$800, 000,  total  expense 
times  the  fraction  of  foreign  dividend  income 
over  total  dividend  income)  and  $30,000  in 
expense  was  apportioned  to  U.S.  source 
income  ($80,000  x$300,000/$800,000,  total 
expense  times  the  fraction  of  U.S.  source 
dividend  income  over  total  dividend 
income).  During  the  taxable  year,  X 
Corporation  distributed  to  its  shareholders 
the  entire  $645,000  income  that  was  available 
for  distribution  ($800,000,  less  $80,000  in 
expenses,  less  $75,000  in  foreign  taxes 
withheld). 

(ii)  Section  853  election.  X  Corporation 
meets  the  requirements  of  section  851  to  be 
considered  a  RIC  for  the  taxable  year  and  the 
requirements  of  section  852(a)  for  part  1  of 
subchapter  M  to  apply  for  the  taxable  year. 

X  Corporation  notifies  each  shareholder  by 
mail,  within  the  time  prescribed  by  section 
853(c),  that  by  reason  of  the  election  the 
shareholders  are  to  treat  as  foreign  taxes  paid 
$0.30  per  share  of  stock  ($75,000  of  foreign 
taxes  paid,  divided  by  the  250,000  shares  of 
stock  outstanding).  The  shareholders  must 
report  as  income  $2.88  per  share  ($2.58  of 
dividends  actually  received  plus  the  $0.30 
representing  foreign  taxes  paid).  Of  the  $2.88 
per  share,  $1.80  per  share  ($450,000  of 
foreign  source  taxable  income  divided  by 
250,000  shares)  is  to  be  considered  as 
received  from  foreign  sources.  The  $1.80 
consists  of  $0.30,  the  foreign  taxes  treated  as 
paid  by  the  shareholder  and  $1.50,  the 
portion  of  the  dividends  received  by  the 
shareholder  from  the  RIC  that  represents 
income  of  the  RIC  treated  as  derived  from 
foreign  sources  ($500,000  of  foreign  source 
income,  less  $50,000  of  expense  apportioned 
to  foreign  source  income,  less  $75,000  of 
foreign  tax  withheld,  which  is  $375,000, 
divided  by  250,000  shares). 

(e)  Effective/applicability  date. 
Paragraph  (d)  of  this  section  is 
applicable  for  RIC  taxable  years  ending 
on  or  after  December  31 ,  2007. 
Notwithstanding  the  preceding 
sentence,  for  a  taxable  year  that  ends  on 


or  after  December  31,  2007,  and  begins 
before  August  24,  2007,  a  taxpayer  may 
rely  on  this  section  as  it  was  in  effect 
on  August  23,  2007. 

■  Par.  4.  Section  1.  853-3  is  amended 
by: 

■  1.  Revising  paragraph  (a). 

■  2.  Removing  the  number  “55th”  and 
adding  the  number  “70th”  in  its  place 
in  the  first  sentence  of  paragraph  (b). 

■  3.  Revising  the  second  sentence  of 
paragraph  (b). 

■  4.  Removing  the  number  “45”  and 
adding  the  number  “60”  in  its  place  in 
each  place  in  which  it  appears  in  the 
fifth  sentence  of  paragraph  (b). 

■  5.  Adding  paragraph  {(^. 

The  revisions  and  addition  read  as 
follows: 

§  1 .853-3  Notice  to  shareholders. 

(a)  General  rule.  If  a  regulated 
investment  company  makes  an  election 
under  section  853(a),  in  the  manner 
provided  in  §  1.853—4,  the  regulated 
investment  company  is  required  under 
section  853(c)  to  furnish  its 
shareholders  with  a  written  notice 
mailed  not  later  than  60  days  after  the 
close  of  its  taxable  year.  The  notice  must 
designate  the  shareholder’s  portion  of 
creditable  foreign  taxes  paid  to  foreign 
countries  or  possessions  of  the  United 
States  and  the  portion  of  the  dividend 
that  represents  income  derived  from 
sources  within  each  country  that  is 
attributable  to  a  period  during  which 
section  901(j)  applies  to  such  country,  if 
any,  and  the  portion  of  the  dividend 
that  represents  income  derived  from 
other  foreign  countries  and  possessions 
of  the  United  States.  For  purposes  of 
section  853(b)(2)  and  §  1.853-2(b),  the 
amount  that  a  shareholder  may  treat  as 
the  shareholder’s  proportionate  share  of 
foreign  taxes  paid  and  the  amount  to  be 
included  as  gross  income  derived  from 
any  foreign  country  that  is  attributable 
to  a  period  during  which  section  901(j) 
applies  to  such  country  or  gross  income 
from  sources  within  other  foreign 
countries  or  possessions  of  the  United 
States  shall  not  exceed  the  amount  so 
designated  by  the  regulated  investment 
company  in  such  written  notice.  If, 
however,  the  amount  designated  by  the 
regulated  investment  company  in  the 
notice  exceeds  the  shareholder’s  proper 
proportionate  share  of  foreign  taxes  or 
gross  income  from  sources  within 
foreign  countries  or  possessions  of  the 
United  States,  the  shareholder  is  limited 
to  the  amount  correctly  ascertained. 

(b)  *  *  *  The  notice  shall  designate 
the  holder’s  proportionate  share  of  the 
amounts  of  creditable  foreign  taxes  paid 
to  foreign  countries  or  possessions  of 
the  United  States  and  the  holder’s 
proportionate  share  of  the  dividend  that 


represents  income  derived  from  sources 
within  each  country  that  is  attributable 
to  a  period  during  which  section  901(j) 
applies  to  such  country,  if  any,  and  the 
holder’s  proportionate  share  of  the 
dividend  that  represents  income  derived 
from  other  foreign  countries  or 
possessions  of  the  United  States  shown 
on  the  notice  received  by  the  nominee 
pursuant  to  paragraph  (a)  of  this  section. 

ic  ic  ii 

(c)  Effective/applicability  date.  This 
section  is  applicable  for  RIC  taxable 
years  ending  on  or  after  December  31, 
2007.  Notwithstanding  the  preceding 
sentence,  for  a  taxable  year  that  ends  on 
or  after  December  31,  2007,  and  begins 
before  August  24,  2007,  a  taxpayer  may 
rely  on  this  section  as  it  was  in  effect 
on  August  23,  2007. 

■  Par.  5.  Section  1.853—4  is  revised  to 
read  as  follows: 

§  1 .853-4  Manner  of  making  election. 

(a)  General  rale.  To  make  an  election 
under  section  853  for  a  taxable  year,  a 
regulated  investment  company  must  file 
a  statement  of  election  as  part  of  its 
Federal  income  tax  return  for  the 
taxable  year.  The  statement  of  election 
must  state  that  the  regulated  investment 
company  elects  the  application  of 
section  853  for  the  taxable  year  and 
agrees  to  provide  the  information 
req^uired  by  paragraph  (c)  of  this  section. 

(b)  Irrevocability  of  the  election.  The 
election  shall  be  made  with  respect  to 
all  foreign  taxes  described  in  paragraph 

(c)(2)  of  this  section,  and  must  be  made 
not  later  than  the  time  prescribed  for 
filing  the  return  (including  extensions). 
This  election,  if  made,  shall  be 
irrevocable  with  respect  to  the  dividend 
(or  portion  thereof),  and  the  foreign 
taxes  paid  with  respect  thereto,  to 
which  the  election  applies. 

(c)  Required  information.  A  regulated 
investment  company  making  an  election 
under  section  853  must  provide  the 
following  information: 

(1)  The  total  amount  of  taxable 
income  received  in  the  taxable  year 
from  sources  within  foreign  countries 
and  possessions  of  the  United  States 
and  the  amount  of  taxable  income 
received  in  the  taxable  year  from 
sources  within  each  such  foreign 
country  or  possession. 

(2)  The  total  amount  of  income,  war 
profits,  or  excess  profits  taxes  (described 
in  section  901(b)(1))  to  which  the 
election  applies  that  were  paid  in  the 
taxable  year  to  such  foreign  countries  or 
possessions  and  the  amount  of  such 
taxes  paid  to  each  such  foreign  country 
or  possession. 

(3)  The  amount  of  income,  war 
profits,  or  excess  profits  taxes  paid 
during  the  taxable  year  to  which  the 
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election  does  not  apply  by  reason  of  any 
provision  of  the  Internal  Revenue  Code 
other  than  section  853(h),  including,  but 
not  limited  to,  section  901(j),  section 
901  (k),  or  section  901(1). 

(4)  The  date,  form,  and  contents  of  the 
notice  to  its  shareholders. 

(5)  The  proportionate  share  of 
creditable  foreign  taxes  paid  to  each 
such  foreign  country  or  possession 
during  the  taxable  year  and  foreign 
income  received  from  sources  within 
each  such  foreign  country  or  possession 
during  the  taxable  year  attributable  to 
one  share  of  stock  of  the  regulated 
investment  company. 

(d)  Time  and  manner  of  providing 
information.  The  information  specified 
in  paragraph  (c)  of  this  section  must  be 
provided  at  the  time  and  in  the  manner 
prescribed  by  the  Commissioner  and, 
unless  otherwise  prescribed,  must  he 
provided  on  or  with  a  modified  Form 
1118  “Foreign  Tax  Credit — 
Corporations”  filed  as  part  of  the  RIC’s 
timely  filed  Federal  income  tax  return 
for  the  taxable  year. 

(e)  Effective/applicability  date.  This 
section  is  applicable  for  RIC  taxable 
years  ending  on  or  after  December  31, 
2007.  Notwithstcmding  the  preceding 
sentence,  for  a  taxable  year  that  ends  on 
or  after  December  31,  2007,  emd  begins 
before  August  24,  2007,  a  taxpayer  may 
rely  on  this  section  as  it  was  in  effect 
on  August  23,  2007. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

■  Par.  7.  In  §  602.101,  paragraph  (b)  is 
amended  by  revising  the  entries  for 

1.853-3  and  1.853-4  to  read  as  follows: 

§602.101  OMB  Control  numbers. 

it  it  it  ic  it 

(b)  *  *  * 


CFR  part  or  section  where  Current  OMB 
identified  or  described  control  No. 


1.853- 3  . . .  1545-2035 

1.853- 4  .  1545-2035 


Kevin  M.  Brown, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  August  9,  2007. 

Karen  G.  Sowell, 

Deputy  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 

[FR  Doc.  E7-16737  Filed  8-23-07;  8:45  am] 
BILLING  CODE  483(M)1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD05-07-083] 

Drawbridge  Operation  Reguiations; 
Atlantic  intracoastai  Waterway  (AlCW), 
NC 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Onslow  Beach  Swing  Bridge,  at 
AICW  mile  240.7,  in  Camp  Lejeune,  NC. 
This  deviation  allows  the  drawbridge  to 
remain  closed-to-navigation  from  8  a.m. 
on  September  11,  2007  until  and 
including  8  a.m.  on  September  13,  2007, 
and  from  8  a.m.  on  September  25,  2007 
until  and  including  8  a.m.  on  September 
27,  2007,  to  facilitate  mechanical 
repairs. 

DATES:  This  deviation  is  effective  from 
8  a.m.  on  September  11,  2007  to  8  a.m. 
on  September  27,  2007. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  Commander  (dpb).  Fifth 
Coast  Guard  District,  Federal  Building, 
1st  Floor,  431  Crawford  Street, 
Portsmouth,  VA  23704-5004  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (757)  398-6222. 
Commander  (dpb).  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
H.  Brazier,  Bridge  Management 
Specialist,  Fifth  Coast  Guard  District,  at 
(757) 398-6422. 

SUPPLEMENTARY  INFORMATION:  The 

Onslow  Beach  Swing  Bridge  has  a 
vertical  clearance  in  the  closed  position 
to  vessels  of  12  feet,  above  mean  high 
water. 

The  U.S.  Navy  (the  bridge  owner)  has 
requested  a  temporary  deviation  from 


the  current  operating  regulations  set  out 
in  33  CFR  117.821(a)(2)  to  close  the 
drawbridge  to  navigation  to  facilitate 
hydraulic  repairs  on  the  northeast  and 
southeast  ends  and  the  power 
components  of  bridge. 

To  facilitate  the  mechanical  repairs, 
the  Onslow  Beach  Swing  Bridge  will  be 
maintained  in  the  closed-to-navigation 
position  from  8  a.m.  on  Tuesday, 
September  11,  2007  until  and  including 
8  a.m.  on  Thursday,  September  13, 

2007,  and  from  8  a.m.  on  Tuesday, 
September  25,  2007  until  and  including 
8  a.m.  on  Thursday,  September  27, 

2007. 

The  Coast  Guard  has  informed  the 
known  commercial  users  of  the 
waterway  of  the  change  to  the 
regulations  concerning  this  so  that  these 
vessels  can  arrange  their  transits  to 
minimize  any  impact  caused  by  the 
temporary  deviation.^ 

In  accordance  with  33  CFR  117.35(e), 
the  drawbridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  August  16,  2007. 

Waverly  W.  Gregory,  Jr., 

Chief.  Bridge  Administration  Branch,  Fifth 
Coast  Guard  District. 

IFR  Doc.  E7-16727  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Honolulu  07-005] 

RIN  1625-AA87 

Security  Zone;  Waters  Surrounding 
U.S.  Forces  Vessel  SBX-1,  HI 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  500-yard 
moving  security  zone  around  the  U.S. 
Forces  vessel  SBX-1  during  transit 
within  the  Honolulu  Captain  of  the  Port 
Zone.  The  security  zone  is  necessary  to 
protect  the  SBX-1  from  hazards 
associated  with  vessels  and  persons 
approaching  too  close  during  transit. 
Entry  of  persons  or  vessels  into  this 
temporary  security  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  (COTP). 
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DATES:  This  rule  is  effective  from  9  a.m. 
(HST)  on  August  1,  2007,  through  11:59 
p.m.  (HST)  on  September  30,  2007. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP 
Honolulu  07-005]  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Sector  Honolulu  between  7  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  Jasmin  Parker, 
U.S.  Coast  Guard  Sector  Honolulu  at 
(808)  842-2600. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  Coast 
Guard  was  not  given  the  final  voyage 
plan  in  time  to  initiate  full  rulemaking, 
and  the  need  for  this  temporary  security 
zone  was  not  determined  until  less  than 
30  days  before  the  SBX-1  will  require 
the  zone’s  protection.  Publishing  an 
NPRM  and  delaying  the  effective  date 
would  be  contrary  to  the  public  interest 
since  the  transit  would  occur  before 
completion  of  the  rulemaking  process, 
thereby  jeopardizing  the  security  of  the 
people  and  property  associated  with  the 
operation.  Under  5  U.S.C.  553(d)(3),  the 
Coast  Guard  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  The  COTP  finds  this  good 
cause  to  be  the  immediate  need  for  a 
security  zone  to  allay  the  waterborne 
security  threats  surrounding  the  SBX- 
I’s  transit. 

Background  and  Purpose 

On  approximately  August  1,  2007,  the 
SBX-1  is  scheduled  to  transit  U.S. 
navigable  waters  in  the  Honolulu 
Captain  of  the  Port  Zone  from  Pearl 
Harbor,  HI  to  sea  for  sea  trials.  The 
SBX-1  will  be  returning  to  Pearl  Harbor, 
HI  and  departing  again  as  needed  for 
maintenance  and  logistical  reasons.  The 
Coast  Guard  is  establishing  this  security 
zone  to  ensure  the  vessel’s  protection 
during  its  transit(s). 

Discussion  of  Rule 

This  temporary  security  zone  is 
effective  from  9  a.m.  (HST)  on  August 
1,.2007,  through  11:59  p.m.  (HST)  on 
September  30,  2007.  It  is  located  within 
the  Honolulu  Captain  of  the  Port  Zone 
(See  33  CFR  3.70-10)  and  covers  all  U.S. 
navigable  waters  extending  500  yards  in 
all  directions  from  the  U.S.  Forces 
vessel  SBX-1,  from  the  surface  of  the 


water  to  the  ocean  floor.  The  security 
zone  moves  with  the  SBX-1  while  in 
transit.  The  security  zone  becomes  fixed 
when  the  SBX-1  is  anchored,  position¬ 
keeping,  or  moored. 

The  SBX-1  is  easy  to  recognize 
because  it  contains  a  large  white  object 
shaped  like  an  egg  supported  by  a 
platform  that  is  larger  than  a  football 
field.  The  platform  in  turn  is  supported 
by  six  pillars  similar  to  those  on  large 
oil-drilling  platforms. 

The  general  regulations  governing 
security  zones  contained  in  33  CFR 
165.33  apply.  Entry  into,  transit 
through,  or  anchoring  within  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  a  designated 
representative  thereof.  The  Captain  of 
the  Port  will  cause  notice  of  the 
enforcement  of  the  security  zone 
described  in  this  section  to  be  made  by 
broadcast  notice  to  mariners.  Any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer,  and  any  other  Captain  of  the 
Port  representative  permitted  by  law, 
may  enforce  the  zone.  The  Captain  of 
the  Port  may  waive  any  of  the 
requirements  of  this  rule  for  any  person, 
vessel,  or  class  of  vessel  upon  finding 
that  application  of  the  security  zone  is 
unnecessary  or  impractical  for  the 
purpose  of  maritime  security.  Vessels  or 
persons  violating  this  rule  are  subject  to 
the  penalties  set  forth  in  33  U.S.C.  1232 
and  50  U.S.C.  192. 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action’’  under  §  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  §  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 
This  expectation  is  based  on  the  limited 
duration  of  the  zone,  the  limited 
geographic  area  affected  by  it,  and  its 
ability  to  move  with  the  protected 
vessel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 


fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
expect  that  there  will  be  little  or  no 
impact  to  small  entities  due  to  the 
narrowly  tailored  scope  of  this  security 
zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Bo^ds.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-RBG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
either  preempts  State  law  or  imposes  a 
substantial  direct  cost  of  compliance  on 
them.  We  have  analyzed  this  rule  under 
that  Order  and  have  determined  that  it 
does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
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expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial  , 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
•  provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 


standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  metliods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
stemdards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  limit  the  use  of  a 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore, 
under  figure  2-1,  paragraph  (34)(g)  of 
the  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation  because  this  rule 
establishes  a  security  zone.  A  final 
“Environmental  Analysis  Check  List” 
and  a  final  “Categorical  Exclusion 
Determination”  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T14-156  to 
read  as  follows: 

§  1 65.T1 4-1 56  Security  Zone ;  Waters 
Surrounding  U.S.  Forces  Vessei  SBX-1 ,  HI. 

(a)  Location.  The  following  area,  in 
U.S.  navigable  waters  within  the 
Honolulu  Captain  of  the  Port  Zone  (See 
33  CFR  3.70-10),  from  the  surface  of  the 
water  to  the  ocean  floor,  is  a  security 
zone:  All  waters  extending  500  yards  in 
all  directions  from  U.S.  Forces  vessel 


SBX-1.  The  security  zone  moves  with 
the  SBX-1  while  it  is  in  transit  and 
becomes  fixed  when  the  SBX-1  is 
anchored,  position-keeping,  or  moored. 

(b)  Effective  period.  This  section  is 
effective  from  9  a.m.  (HST)  on  August 
1,  2007,  through  11:59  p.m.  (HST)  on 
September  30,  2007. 

(c)  Regulations.  The  general 
regulations  governing  security  zones 
contained  in  33  CFR  165.33  apply.  Entry 
into,  transit  through,  or  anchoring 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
a  designated  representative  thereof. 

(d)  Enforcement.  The  Coast  Guard 
will  begin  enforcement  of  the  security 
zone  described  in  this  section  upon  the 
SBX-1 ’s  entry  into  U.S.  navigable 
waters  within  the  Honolulu  Captain  of 
the  Port  Zone. 

(e)  Informational  notice.  The  Captain 
of  the  Port  of  Honolulu  will  ensure 
notice  of  the  enforcement  of  the  security 
zone  described  in  this  section  is 
communicated  by  broadcast  notice  to 
mariners. 

(f)  Authority  to  enforce.  Any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer,  and  any  other  Captain  of  the 
Port  representative  permitted  by  law, 
may  enforce  this  temporary  security 
zone. 

(g)  Waiver.  The  Captain  of  the  Port 
may  waive  any  of  the  requirements  of 
this  rule  for  any  person,  vessel,  or  class 
of  vessel  upon  finding  that  application 
of  the  security  zone  is  unnecessary  or 
impractical  for  the  purpose  of  maritime 
security. 

(h)  Penalties.  Vessels  or  persons 
violating  this  rule  are  subject  to  the 
penalties  set  forth  in  33  U.S.C.  1232  and 
50  U.S.C.  192. 

Dated:  August  1,  2007. 

V.B.  Atkins. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Honolulu. 

[FR  Doc.  E7-16731  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-1 5-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  and  81 

[EPA-R04-OAR-2006-0584-200723{C); 

FRL-8460-6] 

Approval  and  Promulgation  of 
implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Kentucky:  Redesignation  of 
the  Kentucky  Portion  of  the  Louisville 
8-Hour  Ozone  Nonattainment  Area  to 
Attainment  for  Ozone;  Technical 
Amendment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendment. 

summary:  On  July  5,  2007,  EPA 
published  in  the  Federal  Register  a  final 
rule  redesignating  the  Kentucky  portion 
of  the  bi-state  Louisville  8-hour  ozone 
nonattainment  area  to  attainment  for  the 
8-hour  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS).  EPA 
inadvertently  omitted  the  State  effective 
date  in  the  regulatory  text  in  the  final 
rule  for  the  Louisville  8-hour  ozone 
maintenance  plan.  This  action  corrects 
the  July  5,  2007,  final  rule  by  adding  a 
State  effective  date  of  September  29, 

2006. 

DATES:  This  action  is  effective  August 
24,  2007. 

ADDRESSES:  Copies  of  the 
documentation  used  in  the  action  being 
corrected  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  The  Regional  Office’s  official 
hoiurs  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heidi  LeSane,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  LI.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 

SW.,  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9074. 

Ms.  LeSane  can  also  be  reached  via 
electronic  mail  at  Lesane.heidi@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  July  5, 
2007  (72  FR  36601),  EPA  published  in 
the  Federal  Register  a  final  rule 
redesignating  the  Kentucky  portion  of 
the  bi-state  Louisville  8-hour  ozone 
nonattainment  area  to  attainment  for  the 
8-houT  ozone  NAAQS.  On  page  33604  in 
the  table  titled  “EPA-Approved 
Kentucky  Non-Regulatory  Provisions” 
under  the  subject  “State  submittal  date/ 


effective  date”  for  the  entry  “Louisville 
8-hour  Ozone  Maintenance  Plan”  EPA 
inadvertently  omitted  the  State  effective 
date.  This  omission  is  being  corrected 
by  adding  the  State  effective  date  of 
September  29,  2006. 

EPA  has  determined  that  today’s 
action  falls  under  the  “good  cause” 
exemption  in  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA) 
which,  upon  finding  “good  cause,” 
authorizes  agencies  to  dispense  with 
public  participation  where  public  notice 
and  comment  procedures  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  Public  notice  and 
comment  for  this  action  are  unnecessary 
because  today’s  action  to  add  the  State 
effective  date  of  the  Louisville  8-hour 
ozone  maintenance  plan  has  no 
substantive  impact  on  EPA’s  July  5, 

2007,  redesignation  approval.  That  is, 
the  addition  of  the  State  effective  date 
makes  no  substantive  difference  to 
EPA’s  redesignation  analysis  as  set  out 
in  om  July  5,  2007,  rule,  and  merely 
corrects  an  error  made  in  that  prior 
rulemaking.  In  addition,  EPA  can 
identify  no  particular  reason  why  the 
public  would  be  interested  in  being 
notified  of  the  correction  of  this  error  or 
in  having  the  opportunity  to  comment 
on  the  correction  prior  to  this  action 
being  finalized,  since  this  correction 
action  does  not  change  the 
redesignation  approval  and  merely 
states  when  the  Louisville  8-hour  ozone 
maintenance  plan  was  State  effective. 

EPA  also  finds  that  there  is  good 
cause  under  APA  section  553(d)(3)  for 
this  correction  to  become  effective  on 
the  date  of  publication  of  this  action. 
Section  553(d)(3)  of  the  APA  allows  an 
effective  date  less  than  30  days  after 
publication  “as  otherwise  provided  by 
the  agency  for  good  cause  found  and 
published  with  the  rule.”  5  U.S.C. 
553(d)(3).  The  purpose  of  the  30-day 
waiting  period  prescribed  in  APA 
section  553(d)(3)  is  to  give  affected 
parties  a  reasonable  time  to  adjust  their 
behavior  and  prepare  before  the  final 
rule  takes  effect.  Today’s  rule,  however, 
does  not  create  any  new  regulatory 
requirements  such  that  affected  parties 
would  need  time  to  prepare  before  the 
rule  takes  effect.  Rather,  today’s  rule 
merely  corrects  an  inadvertent  omission 
by  adding  the  State  effective  date  of  the 
Louisville  8-hour  ozone  maintenance 
plan.  Fot  these  reasons,  EPA  finds  good 
cause  under  APA  section  553(d)(3)  for 
this  correction  to  become  effective  on 
the  date  of  publication  of  this  action. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action”  and 


therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001).  This  action  merely  corrects  an 
inadvertent  omission  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  merely  corrects  an  inadvertent 
omission  by  adding  the  State  effective 
date  of  the  Louisville  8-hour  ozone 
maintenance  plan  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
goverrunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
corrects  an  inadvertent  omission,  does 
not  impose  any  new  requirements  on 
sources  or  allow  a  State  to  avoid 
adopting  or  implementing  other 
requirements,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  (CAA).  This  rule  also  is 
not  subject  to  Executive  Order  13045, 
“Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant  and  because  the  Agency  does 
not  have  reason  to  believe  that  the  rule 
concerns  an  environmental  health  risk 
or  safety  risk  that  may 
disproportionately  affect  children. 

In  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
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of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12{d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitioris  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  23,  2007.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  16,  2007. 

J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S — Kentucky 

■  2.  Section  52.920(e)  is  amended  by 
revising  the  entry  for  “Louisville  8-hour 
Ozone  Maintenance  Plan”  to  read  as 
follows: 

§  52.920  Identification  of  plan. 

■k  it  it  if  ic 

(e)  *  *  * 


EPA-Approved  Kentucky  Non-regulatory  Provisions 


State  submittal  EPA 

Name  of  non-regulatory  SIP  provision  Applicable  geographic  or  nonattainment  area  date/effective  approval  Explanation 

date  date 


Louisville  8-hour  Ozone  Maintenance  Plan 


Bullitt  County,  Jefferson  County,  Oldham  09/26/2006  07/05/07, 72 
County.  FR  36601. 


[FR  Doc.  E7-16804  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R03-OAR-2007-0175;  FRL-8459-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redesignation  of  the 
Reading  8-Hour  Ozone  Nonattainment 
Area  to  Attainment  and  Approval  of  the 
Area’s  Maintenance  Plan  and  2002 
Base-Year  Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  and  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Pennsylvania.  The  Pennsylvania 
Department  of  Environmental  Protection 


(PADEP)  is  requesting  that  the  Reading, 
Berks  County,  Pennsylvania  ozone 
nonattainment  area  (Reading  Area)  be 
redesignated  as  attainment  for  the  8- 
hour  ozone  national  ambient  air  quality 
standard  (NAAQS).  In  conjunction  with 
its  redesignation  request,  the  PADEP 
submitted  SIP  revisions  consisting  of  a 
maintenance  plan  for  the  Reading  Area 
that  provides  for  continued  attainment 
of  the  8-hour  ozone  NAAQS  for  at  least 
10  years  after  redesignation.  EPA  is 
approving  the  8-hour  maintenance  plan. 
PADEP  also  submitted  a  2002  base-year 
inventory  for  the  Reading  Area  which 
EPA  is  approving.  In  addition,  EPA  is 
approving  the  adequacy  determination 
for  the  motor  vehicle  emission  budgets 
(MVEBs)  that  are  identified  in  the 
Reading  Area  maintenance  plan  for 
purposes  of  transportation  conformity, 
and  is  approving  those  MVEBs.  EPA  is 
approving  the  redesignation  request, 
and  the  maintenance  plan,  and  the  2002 
base-year  emissions  inventory  as 
revisions  to  the  Peimsylvania  SIP  in 
accordance  with  the  requirements  of  the 
CleaQ  Air  Act. 


DATES:  Effective  Date:  This  final  rule  is 
effective  on  September  10,  2007. 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
Number  EPA-R03-OAR-2007-01 75.  All 
documents  in  the  docket  aie  listed  in 
the  www.reguIations.gov  website. 
Although  listed  in  the  electronic  docket, 
some  information  is  not  publicly 
available,  i.e.,  confidential  business 
information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.reguIations.gov  or  in  hard  copy  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  State  submittal  are 
available  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
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Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  or 
by  e-mail  at  cripps.christopher@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  30,  2007  (72  FR  29901),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  approval  of 
Pennsylvania’s  redesignation  request,  a 
SIP  revision  that  establishes  a 
maintenance  plan  for  the  Reading  Area 
that  provides  for  continued  attainment 
of  the  8-hour  ozone  NAAQS  for  at  least 
10  years  after  redesignation,  and  a  2002 
base-year  emissions  inventory.  The 
formal  SIP  revisions  were  submitted  by 
PADEP  on  January  25,  2007.  Other 
specific  requirements  of  Pennsylvania’s 
redesignation  request  and  SIP  revision 
for  the  maintenance  plan,  and  the 
rationale  for  EPA’s  proposed  actions  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 

On  December  22,  2006,  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  vacated  EPA’s  Phase  1 
Implementation  Rule  for  the  8-hour 
Ozone  Standard  (69  FR  23951,  April  30, 
2004).  South  Coast  Air  Quality 
Management  Dist.  v.  EPA,  472  F.3d  882 
(D.C.  Cir.  2006).  On  June  8,  2007,  in 
South  Coast  Air  Quality  Management 
Dist.  V.  EPA,  Docket  No.  04-1201,  in 
response  to  several  petitions  for 
rehearing,  the  D.C.  Circuit  clarified  that 
the  Phase  1  Rule  was  vacated  only  with 
regard  to  those  parts  of  the  rule  that  had 
been  successfully  challenged.  Therefore, 
the  Phase  1  Rule  provisions  related  to 
classifications  for  areas  currently 
classified  under  subpart  2  of  Title  I,  part 
D  of  the  Act  as  8-hour  nonattainment 
areas,  the  8-hour  attainment  dates,  and 
the  timing  for  emission^  reductions 
needed  for  attainment  of  the  8-hour 
ozone  NAAQS  remain  effective.  The 
June  8  decision  left  intact  the  Court’s 
rejection  of  EPA’s  reasons  for 
implementing  the  8-hour  standard  in 
certain  nonattainment  areas  under 
subpart  1  in  lieu  of  subpart  2.  By 
limiting  the  vacatur,  the  Court  let  stand 
EPA’s  revocation  of  the  1-hour  standard 
and  those  anti-backsliding  provisions  of 
the  Phase  1  Rule  that  had  not  been 
successfully  challenged.  The  June  8, 
2007  decision  reaffirmed  the  December 
22,  2006  decision  that  EPA  had 
improperly  failed  to  retain  four 
measures  required  for  1-hour 
nonattainment  areas  under  the  anti¬ 
backsliding  provisions  of  the 
regulations:  (1)  Nonattainment  area 


nonattainment  New  Source  Review 
(NSR)  requirements  based  on  an  area’s 
1-hour  nonattainment  classification;  (2) 
Section  185  penalty  fees  for  1-hour 
severe  or  extreme  nonattainment  areas; 
and  (3)  measures  to  he  implemented 
pursuant  to  section  172(c)(9)  or 
182(c)(9)  of  the  Act,  on  the  contingency 
of  an  area  not  making  reasonable  further 
progress  toward  attainment  of  the  1- 
hour  NAAQS,  or  for  failure  to  attain  that 
NAAQS.  In  addition  the  June  8,  2007 
decision  clarified  that  the  Court’s 
reference  to  conformity  requirements  for 
anti-hacksliding  purposes  was  limited  to 
requiring  the  continued  use  of  1-hour 
motor  vehicle  emissions  budgets  until  8- 
hour  budgets  were  available  for  8-hour 
conformity  determinations,  which  is 
already  required  under  EPA’s 
conformity  regulations.  The  Court  thus 
clarified  that  1-hour  conformity 
determinations  are  not  required  for  anti¬ 
backsliding  purposes. 

For  the  reasons  set  forth  in  the  May 
30,  2007  (72  FR  29901)  proposed 
rulemaking,  EPA  does  not  believe  that 
the  Court’s  rulings  alter  any 
requirements  relevant  to  this 
redesignation  action  so  as  to  preclude 
redesignation,  and  do  not  prevent  EPA 
from  finalizing  this  redesignation.  EPA 
believes  that  the  Court’s  December  22, 

2006  and  June  8,  2007  decisions  impose 
no  impediment  to  moving  forward  with 
the  redesignation  of  this  Area  to 
attainment,  because  even  in  light  of  the 
Court’s  decisions,  redesignation  is 
appropriate  under  the  relevant 
redesignation  provisions  of  the  Act  and 
longstanding  policies  regarding 
redesignation  requests. 

With  respect  to  the  requirement  for 
transportation  conformity  under  the  1- 
hour  standard,  the  Court  in  its  June  8, 

2007  decision  clarified  that  for  those 
areas  with  1-hour  motor  vehicle 
emissions  budgets  in  their  1-hour 
maintenance  plans,  anti-backsliding 
requires  only  that  those  1-hour  budgets 
must  be  used  for  8-hour  conformity 
determinations  until  replaced  by  8-hour 
budgets.  To  meet  this  requirement, 
conformity  determinations  in  such  areas 
must  continue  to  comply  with  the 
applicable  requirements  of  EPA’s 
conformity  regulations  at  40  CFR  Part 
93.  As  discussed  elsewhere  in  this 
document,  EPA  is  approving  8-hour 
MVEBs  for  the  Reading  Area.  Approval 
of  the  8-hour  MVEBs  means  that  the  1- 
hour  budgets  no  longer  apply  under 
anti-backsliding.  The  court  clarified  that 
1-hour  conformity  determinations  are 
not  required  for  anti-backsliding 
purposes. 


n.  Comments  and  EPA’s  Responses 

EPA  received  one  comment.  The 
comment  did  not  object  to  the  proposed 
approvals  of  the  redesignation  request, 
maintenance  plan  or  the  2002  base  year 
inventory.  The  comment  merely  pointed 
out  that  EPA’s  notice  had  incorrectly 
identified  the  metropolitan  planning 
organization  (MPO)  with  jurisdiction 
over  the  Reading  Area.  EPA 
acknowledges  that,  as  the  commenter 
notes,  we  mistakenly  identified  the 
MPO  as  the  “Northern  Tier  RPO”  in  the 
notice.  The  MPO,  however,  is  identified 
correctly  in  the  maintenance  plan  for 
the  Reading  Area  (Berks  County).  The 
reference  to  the  “Northern  Tier  RPO”  on 
page  29911  of  the  May  30,  2007  notice 
therefore  should  have  been  to  Reading 
Metropolitan  Planning  Organization 
(“Berks  County  MPO”). 

III.  Effective  Date 

EPA  finds  that  there  is  good  cause  for 
this  redesignation  to  attainment,  and 
•SIP  revisions  to  become  effective  fifteen 
days  after  publication  because  a  more 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  a  redesignation  to 
attainment  which  relieves  the  area  from 
certain  Clean  Air  Act  requirements  that 
would  otherwise  apply  to  it.  The 
effective  date  for  this  redesignation  is 
authorized  under  both  5  U.S.C. 

553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  “gr^ts  or 
recognizes  an  exemption  or  relieves  a 
restriction”  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  “as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule.” 

IV.  Final  Actions 

EPA  is  approving  the  Commonwealth 
of  Pennsylvania’s  redesignation  reque.st, 
maintenance  plan,  and  the  2002  base- 
year  emissions  inventory  because  the 
requirements  for  approval  have  been 
satisfied.  EPA  has  evaluated 
Pennsylvania’s  redesignation  request 
that  was  submitted  on  January  25,  2007, 
and  determined  that  it  meets  the 
redesignation  criteria  set  forth  in  section 
107(d)(3)(E)  of  the  Clean  Air  Act.  EPA 
believes  that  the  redesignation  request 
and  monitoring  data  demonstrate  that 
the  Reading  Area  has  attained  the  8- 
hour  ozone  standard.  The  final  approval 
of  this  redesignation  request  will  change 
the  designation  of  the  Reading  Area 
from  nonattainment  to  attainment  for 
the  8-hour  ozone  standard.  EPA  is 
approving  the  maintenance  plan  for  the 
Reading  Area  submitted  on  January  25, 
2007  as  a  revision  to  the  Pennsylvania 
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SIP.  EPA  is  also  approving  the  MVEBs  . 
submitted  by  PADEP  in  conjunction 
with  its  redesignation  request.  In 
addition,  EPA  is  approving  the  2002 
base-year  emissions  inventory 
submitted  by  PADEP  on  January  25, 
2007,  as  a  revision  to  the  Pennsylvania 
SIP.  In  this  final  rulemaking,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  MVEBs  for  nitrogen  oxides 
(NOx)  and  volatile  orgemic  compound 
(VOC)  emissions  in  the  Reading  Area  for 
the  8-hour  ozone  maintenance  plan  are 
adequate  and  approved  for  conformity 
purposes.  As  a  result  of  our  finding,  the 
Reading  Area  must  use  the  MVEBs  from 
the  submitted  8-hour  ozone 
maintenance  plan  for  future  conformity 
determinations.  The  adequate  and 
approved  MVEBs  are  provided  in  the 
following  table: 

Adequate  and  Approved  Motor 
Vehicle  Emissions  Budgets  in 
Tons  per  Day  (TPD) 

- ! - 1 - 

Budget  year  i  NOx  VOC 

2009  .  22.3  14.3 

2018  .  9.0  7.8 

V.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Redesignation  of  an  area  to 
attainment  under  section  107(d)(3)(e)  of 
the  Clean  Air  Act  does  not  impose  any 
new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  new  regulatory 
requirements  on  sources.  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will  * 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  Because 
this  action  affects  the  status  of  a 
geographical  area  or  allows  the  state  to 
avoid  adopting  or  implementing  other 
requirements  and  because  this  action 
does  not  impose  any  new  requirements 
on  sources,  this  action  also  does  not 
have  Federalism  implications  because  it 
does  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999).  This  action 
merely  approves  a  state  rule 
implementing  a  Federal  requirement, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  approves  a 
state  nde  implementing  a  Federal 
standard. 

In  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SEP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  new  requirements  on  sources.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
“major  rule”  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  23,  2007. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  cmd 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
approving  the  redesignation  of  the 
Reading  Area  to  attainment  for  the  8- 
hour  ozone  NAAQS,  the  associated 
maintenance  plan,  the  2002  base-year 
emissions  inventory,  and  the  MVEBs 
identified  in  the  maintenance  plan,  may 
not  be  challenged  later  in  proceedings  tc 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements,Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  9,  2007. 

William  T.  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

■  2.  In  §  52.2020,  the  table  in  paragraph 
(e)(1)  is  amended  by  adding  an  entry  for 
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the  8-hour  Ozone  Maintenance  Plan  and 
the  2002  Base  Year  Emissions  Inventory 
for  the  Reading,  Pennsylvania  Area  at 
the  end  of  the  table  to  read  as  follows: 

§52.2020  Identification  of  plan. 
***** 

(e)  *  *  * 

(1)  *.  *  * 

- 

Name  of  non-regulatory  SIP  revision 

Applicable  geographic  area 

State  submittal 
date 

EPA  ap¬ 
proval  date 

Additional 

explanation 

8-Hour  Ozone  Maintenance  Plan  and  2002 
Base  Year  Emissions  Inventory. 

Reading  Area  (Berks  County) . 

1/25/2007 

8/24/2007 
[Insert 
page  num¬ 
ber  where 
the  docu¬ 
ment  be¬ 
gins). 

PART  81— [AMENDED] 

■  3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  4.  In  §  81.339,  the  table  entitled 
“Pennsylvania — Ozone  (8-Hour 
Standard)”  is  amended  by  revising  the 

entry  for  the  Reading,  PA  Area  to  read 
as  follows: 

§81.339  Pennsylvania. 
***** 

PENNSYLVANIA— Ozone  (8-Hour  Standard) 

Designation  ® 

Category/clas¬ 

sification 

Designated  area 

Date’ 

Type 

Date  ’  Type 

Reading,  PA:  Berks  County  . 

* 

9/10/2007 

Attainment. 

* 

a  Includes  Indian  County  located  in  each  county  or  area,  except  othenwise  noted. 
^This  date  is  June  15,  2004,  unless  otherwise  noted. 


[FR  Doc.  E7-16683  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  482 

tCMS-3014-IFC] 

RIN  0938-AJ29 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participation: 
Laboratory  Services 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule  with 
comment  period  requires  hospitals  that 
transfuse  blood  and  blood  components 
to:  Prepare  and  follow  written 
procedures  for  appropriate  action  when 
it  is  determined  that  blood  and  blood 


components  the  hospitals  received  and 
transfused  are  at  increased  risk  for 
transmitting  hepatitis  C  virus  (HCV); 
quarantine  prior  collections  from  a 
donor  who  is  at  increased  risk  for 
transmitting  HCV  infection;  notify 
transfusion  recipients,  as  appropriate,  of 
the  need  for  HCV  testing  and 
counseling:  and  extend  the  records 
retention  period  for  transfusion-related 
data  to  10  years. 

These  changes  are  based  on 
recommendations  by  the  Secretary’s 
Advisory  Committee  on  Blood  Safety 
and  Availability  and  are  being 
published  in  conjunction  with  the  Food 
and  Drug  Administration’s  (FDA)  Final 
Rule,  “Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components:  Notification  of  Consignees 
and  Transfusion  Recipients  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  of  Transmitting  HCV 
Infection’’  (“lookback”)  found 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  intent  is  to  aid  in  tfie 
prevention  of  HCV  infection  and  to 
create  opportunities  for  disease 
prevention  that,  in  most  cases,  can 


occur  many  years  after  recipient 
exposure  to  a  donor. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  February  20,  2008. 

Comment  date:  To  be  assured 
consideration,  comments  must  be 
received  at  one  of  the  addresses 
provided  below,  no  later  than  5  p.m.  on 
October  23,  2007. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3014-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comment?  in  one  of 
three  ways  (no  duplicates,  please): 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 

w'ww. cms.hhs.gov/eRulemaking.  Click 
on  the  link  “Submit  electronic 
comments  on  CMS  regulations  with  an 
open  comment  period.”  (Attachments 
should  be  in  Microsoft  Word, 
WordPerfect,  or  Excel;  however,  we 
prefer  Microsoft  Word.) 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  ONLY: 
Centers  for  Medicare  &  Medicaid 
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Services,  Department  of  Health  emd 
Human  Services,  Attention;  CMS-3014- 
IFC,  P.O.  Box  8014,  Baltimore,  MD 
21244-8014. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  (one 
original  and  two  copies)  to  the  following 
address  ONLY :  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-3014-IFC,  Mail  Stop  C4-26-05, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  before  the  close  of  the 
comment  period  to  one  of  the  following 
addresses.  If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
9994  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 
Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201;  or  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

Submission  of  comments  on 
paperwork  requirements.  You  may 
submit  comments  on  this  document’s 
paperwork  requirements  by  mailing 
your  comments  to  the  addresses 
provided  at  the  end  of  the  “Collection 
of  Information  Requirements’’  section  in 
this  document. 

For  information  bn  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Collins,  (410)  786-3189.  Jeannie 
Miller,  (410)  786-3164. 

SUPPLEMENTARY  INFORMATION: 

Submitting  Comments:  We  welcome 
comments  from  the  public  on  all  issues 
set  forth  in  thi.*:  rule  to  assist  us  in  fully 
considering  issues  and  developing 
policies.  You  can  assist  us  by 
referencing  the  file  code  CMS-3014-IFC 
and  the  specific  “issue  identifier”  that 


precedes  the  section  on  which  you 
choose  to  comment. 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http://www.cms.hhs.gov/ 
eRuIemaking.  Click  on  the  link 
“Electronic  Comments  on  CMS 
Regulations”  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/fr/index.html. 

I.  Background 

In  accordance  with  section  1861(e)  of 
the  Social  Security  Act  (the  Act), 
hospitals  must  meet  certain  conditions 
in  order  to  participate  in  the  Medicare 
program.  These  conditions  are  intended 
to  protect  patient  health  and  safety  and 
ensure  that  high-quality  care  is 
provided.  Hospitals  receiving  payment 
under  Medicaid  must  meet  the  Medicare 
conditions  of  participation. 

Regulations  containing  the  Medicare 
conditions  of  participation  for  hospitals 
are  located  in  the  Code  of  Federal 
Regulations  (CFR)  at  42  CFR  part  482. 
The  condition  of  participation  for 
hospital  laboratory  services  at 
§  482.27(c)  currently  specifies  the  steps 
hospitals  must  take  when  they  become 
aware  they  have  administered 
potentially  human  immunodeficiency 
virus  (HIV)  infectious  blood  or  blood 
components  to  a  patient.  The  more 
detailed  requirements  for  laboratories 
appear  in  42  CFR  part  493,  which  sets 
forth  requirements  for  all  laboratories 
participating  in  the  Medicare,  Medicaid, 
and  Clinical  Laboratory  Improvement 
Amendments  (CLIA)  programs. 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  and  Federal  agencies 
that  comprise  the  Public  Health 
Services,  including  the  Food  and  Drug 


Administration  (FDA),  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
and  the  National  Institutes  of  Health 
(NIH),  are  responsible  for  ensuring  the 
safety  of  blood  and  blood  components. 

In  the  November  16,  2000  proposed  rule 
(65  FR  69416),  we  used  the  term  “blood 
banks”  to  refer  to  establishments  that 
supply  blood.  However,  for  consistency, 
we  will  use  the  FDA’s  term  of  “a  blood 
collecting  establishment”  (BCE)  since 
blood  suppliers  include  hospital  blood 
banks  and  blood  donor  centers.  BCEs 
are  subject  to  the  FDA  regulations  for 
current  good  manufactming  practice 
and  additional  standards  for  the 
manufacture  of  bJbod  and  blood 
components  under  21  CFR  parts  211, 
600,  601,  606,  610,  and  640. 

Laboratories  that  provide  transfusion 
services  are  subject  to  CLIA 
requirements  for  quality  control  and 
health  and  safety  standards  (42  CFR  part 
493,  subpart  K).  Laboratories  in 
hospitals  are  also  subject  to  the  hospital 
conditions  of  participation  for  adequacy 
of  laboratory  services  (42  CFR  482.27). 
We  coordinate  inspections  of  hospital- 
based  BCEs  with  the  FDA  to  minimize 
duplication  of  effort  and  reduce  the 
burden  on  affected  facilities. 

Hepatitis  C  virus  (HCV)  was  first 
discovered  and  established  as  a 
causative  agent  of  transfusion-associated 
hepatitis  in  the  late  1980s.  In  October 
1989,  FDA’s  Blood  Products  Advisory 
Committee  (BPAC)  first  discussed  steps 
to  identify  and  quarantine  potentially 
HCV  infectious  blood  and  blood 
components  remaining  in  storage  and 
notify  recipients  that  they  may  possibly 
have  received  infectious  blood  or  blood 
products.  (These  steps  are  known  as  a 
lookback.)  BPAC  advised  that  there  was 
insufficient  information  available 
concerning  HCV  infection  to  propose 
either  product  quarantine  or  notification 
of  recipients  transfused  with  blood  and 
blood  components  prepared  from  prior 
collections  from  donors  later 
determined  to  be  at  increased  risk  for 
transmitting  HCV. 

In  1996,  the  Tenth  Report  of  the  U.S. 
House  of  Representatives  Committee  on 
Government  Reform  and  Oversight  (H. 
Rpt.  No.  104-746)  focused  attention  on 
the  significant  public  health  problem 
that  HCV  infections  pose  for  the  nation. 
HCV  infection  is  the  most  common 
chronic  blood-borne  infection  in  the 
United  States.  The  CDC  estimates  that 
during  the  1980s,  as  many  as  230,000 
new  HCV  infections  occurred  each  year. 
Since  1989,  the  annual  number  of  new 
infections  has  declined  by  80  percent. 
The  decline  is  in  part  attributed  to  the 
blood  collection  establishments’ 
implementation  of  a  donor  screening 
test  (HCV  enzyme  linked 
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immunosorbent  assay  (EIA)  screening 
test)  that  was  licensed  in  May  1990.  In 
1996,  however,  data  from  the  Third 
National  Health  and  Nutritional 
Examination  Survey  conducted  from 
1988  to  1994  indicated  that 
approximately  3  million  individuals  in 
the  United  States  were  believed  to  have 
been  chronically  infected  with  HCV  and 
that  chronically  infected  persons  might 
not  be  aware  of  their  infection. 

Despite  progression  of  the  disease, 
HCV  infection  is  often  asymptomatic  for 
about  20  years,  but  in  many  cases 
eventually  causes  serious  liver  injury 
that  is  thought  to  he  a  leading  cause  of 
end  stage  liver  disease  among  adults  in 
the  United  States.  HCV  is  also  thought 
to  play  a  significant  role  in  the 
development  of  liver  cancer.  Between 
8,000  and  12,000  deaths  annually  result 
from  HCV-related  chronic  liver  disease. 

HCV  can  he  transmitted  in  a  number 
of  ways,  including  sharing  of  drug  use 
equipment  among  injection  drug  users, 
blood  transfusion  and  solid  organ 
transplants  from  infectious  donors, 
exposure  to  infectious  blood  or  body 
fluids  in  healthcare  settings  (for 
example,  hemodialysis  or  occupational 
exposure  to  blood),  perinatal  exposure 
of  infants  to  infected  mothers,  and 
possibly  by  unprotected  sex. 

In  response  to  scientific  data  that 
show  that  HCV  is  transmissible  through 
hlood  and  hlood  components,  FDA  has 
implemented  an  extensive  system  of 
donor  screening  and  testing  procedures 
performed  before,  during,  and  after  a 
donation  takes  place  to  help  prevent  the 
transfusion  of  blood  and  blood 
components  that  are  infected  with  HCV. 

Blood  collecting  establishments  are 
currently  testing  each  donation  of  hlood 
and  blood  components  for  evidence  of 
HCV  infection.  Current  testing  for  HCV 
includes  antibody  screening,  as  well  as 
direct  viral  detection  through  the 
current  use  of  nucleic  acid  tests  (NAT). 
FDA  restricts  the  use  of  donations  that 
test  reactive  for  evidence  of  HCV 
infection  for  transfusion  or  further 
manufacture.  (The  term  “repeatedly 
reactive”  has  been  used  to  indicate  that 
the  initial  HCV  antibody  screening  test 
is  reactive  (in  which  case  it  is  retested 
in  duplicate),  and  that  one  or  both  of  the 
duplicate  tests  are  reactive.)  FDA  now 
refers  to  screening  tests  as  “reactive,” 
instead  of  “repeatedly  reactive”  to 
accommodate  the  different  testing 
algorithms  established  for  NAT  and 
other  screening  tests.  In  cases  where  the 
screening  algorithm  requires  initial  and 
repeat  testing  as  part  of  a  single 
screening  procedure,  FDA  would 
interpret  the  term  “reactive”  to  mean 
“repeatedly  reactive.” 


As  a  result  of  blood  donor  screening 
and  testing  procedures,  the  risk  of 
transmitting  HCV  infections  through 
blood  transfusion  is  very  low.  Despite 
the  best  practices  of  blood 
establishments,  however,  a  person  may 
donate  blood  early  in  the  infection 
process  when  the  testable  marker  to 
HCV  is  not  detectable  by  the  test  but 
HCV  is  nevertheless  present  in  the 
donor’s  blood  (called  a  “window” 
period). 

If  the  donor  later  tests  reactive  for 
evidence  of  HCV  infection,  or  when  the 
blood  collecting  establishment  is  made 
aware  of  oiher  reliable  test  results  or 
information  indicating  evidence  of  HCV 
infection,  previously  collected  blood 
and  blood  components  would  be  at 
increased  risk  for  transmitting  HCV.  We 
believe  that  approximately  7  percent  of 
the  estimated  3.9  million  Americans 
ever  infected  with  HCV  were  infected  as 
a  result  of  transfusion  of  blood 
components  before  the  availability  of 
donor  screening  tests  or  due  to  past  use 
of  non-viral-inactivated  plasma 
derivative  products. 

As  a  result  of  advances  in  identifying 
the  presence  of  HCV,  most  notably 
through  screening  tests  based  on  nucleic 
acid  amplification  technology,  the 
window  period  and  risk  of  HCV 
transmission  from  blood  continues  to 
shrink.  The  preamble  to  FDA’s  proposed 
rule  entitled  “Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  Notification  of 
Consignees  and  Transfusion  Recipients 
Receiving  Blood  and  Blood  Components 
at  Increased  Risk  of  Transmitting  HCV 
Infection  (lookback),”  published  on 
November  16,  2000  (65  FR  69378),  and 
FDA’s  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register 
provide  more  information  on  the  length 
of  the  window  period  and  discuss 
various  diagnostic  modalities  for  HCV 
infection. 

The  incidence  of  transfusion- 
transmitted  HCV  infection  has 
decreased  markedly  since  the 
implementation  of  donor  screening  and 
testing  for  HCV,  and  viral  inactivation  of 
derivatives.  Blood  establishments 
implemented  donor  screening  tests  after 
a  single  antigen,  enzyme  linked 
immunosorbent  assay  (EIA)  for  antibody 
to  HCV  (HCV  EIA  1.0  screening  test) 
was  licensed  in  May  1990.  The  FDA 
issued  a  memorandum  to  all  registered 
blood  establishments  in  November 
1990,  “Testing  for  the  Antibody  to 
Hepatitis  C  Virus  Encoded  Antigen 
(Anti-HCV),”  recommending  use  of 
approved  donor  screening  tests  for 
antibody  to  HCV.  A  lookback  program 
was  not  recommended  at  that  time 
because:  (1)  Screening  tests  available  at 


the  time  could  not  distinguish  between 
on-going  infection  and  recovery,  thus 
maHng  unclear  the  meaning  of  a 
reactive  test  for  any  one  individual:  (2) 
donor  screening  for  the  antibody  to  HCV 
did  not  include  confirmatory  testing, 
and  most  notification  would  have  been 
based  on  false  positive  donor  test 
results:  (3)  there  was  limited  knowledge 
of  routes  of  transmission  for  HCV  other 
than  parenteral:  and  (4)  no  potential 
long-term  benefits  of  therapy  were 
known. 

A  significantly  more  sensitive 
multiantigen  screening  test  (HCV  EIA 
2.0  screening  test)  was  licensed  in 
March  1992.  In  June  1993,  FDA  licensed 
an  HCV  2.0  strip  immunoblot  assay 
(HCV  RIBA  2.0),  also  known  as 
recombinant  immunoblot  assay  (RIBA), 
a  supplemental  test  for  antibody  to 
HCV.  Supplemental  tests  for  HCV 
antibodies  are  used  to  counsel  and 
resolve  the  donor’s  status.  Following  the 
December  1993  BPAC  meeting,  BPAC 
recommended  product  quarantine  of 
prior  collections  from  a  donor  who  later 
tests  repeatedly  reactive  for  the  antibody 
to  HCV  and  tests  positive  or 
indeterminate  on  a  supplemental  test: 
however,  BPAC  only  marginally 
endorsed  consignee  notification  for  the 
purpose  of  transfusion  recipient 
notification  because  the  public  health 
benefit  of  the  notification  was  not  clear. 

The  Public  Health  Service  Advisory 
Committee  on  Blood  Safety  and 
Availability  (PHS  Advisory  Committee) 
discussed  improvements  in  the 
treatment  and  management  of  HCV 
infection  and  improvements  in  testing 
for  the  antibody  to  HCV  at  public 
meetings  held  on  April  24,  1997  and  on 
August  11  and  12,  1997.  The  PHS 
Advisory  Committee  also  discussed  the 
public  health  benefits  of  notifying 
transfusion  recipients  receiving  prior 
collections  from  a  donor  who 
subsequently  tests  repeatedly  reactive 
for  evidence  of  HCV  infection. 

Following  the  Department  of  Health  and 
Human  Services’  acceptance  of 
recommendations  from  the  PHS 
Advisory  Committee,  the  FDA 
developed  guidance,  published  in 
March  1998,  regarding  procedures  for 
testing  blood  for  HCV,  quarantining 
blood  and  blood  components,  and 
notifying  patients  who  may  have 
received  HCV-infected  blood  and  blood 
components. 

In  response  to  comments  received,  the 
March  1998  guidance  was  withdrawn 
and  FDA  issued  a  revised  guidance 
dated  September  1998,  which  it 
announced  in  the  Federal  Register  on 
October  21, 1998  (63  FR  56198),  entitled 
“Guidance  for  Industry:  Gurrent  Good 
Manufacturing  Practice  for  Blood  and 
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Blood  Components:  (1)  Quarantine  and 
Disposition  of  Units  From  Prior 
Collections  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV”  (the  September  1998 
guidance).  The  September  1998 
guidance  provided  recommendations  to 
enable  quarcmtine  and  disposition  of 
blood  and  blood  components  from  prior 
collections  from  donors  with  repeatedly 
reactive  screening  test  results. 

At  public  meetings  on  November  24, 
1998  and  January  28, 1999,  the  PHS 
Advisory  Committee  reconsidered  the 
issue  of  recipient  notification  related  to 
repeatedly  reactive  results  on  the  single 
antigen  screening  test.  The  PHS 
Advisory  Committee  recommended  that 
targeted  lookback  should  be  initiated 
based  on  a  repeatedly  reactive  HCV  EIA 
1.0  screening  test  result  on  a  repeat 
donor  unless  a  supplemental  test  was 
performed  and  the  result  did  not 
indicate  increased  risk  of  HCV  infection 
or,  in  the  absence  of  a  supplemental  test 
result,  unless  the  signal  to  cut  off  value 
of  the  repeatedly  reactive  HCV  EIA  1.0 
screening  test  was  less  than  2.5  or 
follow-up  testing  of  the  donor  was 
negative. 

The  FDA  published  a  notice  in  the 
Federal  Register  on  June  22,  1999  (64 
FR  33309)  announcing  the  availability 
of  a  revised  draft  guidance  titled  “Draft 
Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 
Disposition  of  Prior  Collections  from 
Donors  with  Repeatedly  Reactive 
Screening  Tests  for  Hepatitis  C  Virus 
(HCV);  (2)  Supplemental  Testing,  and 
the  Notification  of  Consignees  and 
Transfusion  Recipients  of  Donor  Test 
Results  for  Antibody  to  HCV  (Anti- 
HCV).”  Consistent  with  the 
recommendations  of  the  PHS  Advisory 
Committee,  this  revised  draft  guidance 
addressed  lookback  actions  related  to 
donor  screening  by  HCV  EIA  1.0  and 
also  recommended  that  the  search  of 
historical  testing  records  of  prior 
donations  from  donors  with  repeatedly 
reactive  EIA  1.0,  EIA  2.0,  or  EIA  3.0 
screening  tests  for  HCV  should  extend 
back  indefinitely  to  the  extent  that 
electronic  or  other  retrievable  records 
exist. 

In  October  2004  FDA  issued  a  final 
guidance,  “Guidance  for  Industry:  Use 
of  Nucleic  Acid  Tests  on  Pooled  and 
Individual  Samples  from  Donors  of 
Whole  Blood  and  Blood  Components 
(Including  Source  Plasma  and  Source 
Leukocytes)  to  Adequately  and 
Appropriately  Reduce  the  Risk  of 


Transmission  of  Humsm 
Immunodeficiency  Virus  Type  1  and 
Hepatitis  C  Virus”  which  was 
announced  in  the  Federal  Register  on 
October  28,  2004  (69  FR  62902).  The 
guidance  informed  blood  collecting 
establishments  that  FDA  had  licensed 
NAT  as  tests  to  screen  blood  donors  for 
HIV-1  RNA  and  HCV  RNA,  that  the 
licensed  tests  could  detect  evidence  of 
infection  at  a  significantly  earlier  stage 
than  was  possible  under  previously 
approved  tests  using  antibody  or  antigen 
detection  technology,  and  that  the  FDA 
believed  that  these  newly  licensed  tests 
were  widely  available  and  met  the 
criteria  in  21  CFR  610.40(b)  for 
screening  tests  that  are  necessary  to 
reduce  adequately  and  appropriately  the 
risk  of  transmission  of  communicable 
disease  tiuough  blood  products. 

II.  Provisions  of  the  Proposed  Rule 

In  order  to  have  consistent  industry 
standards  for  potentially  infectious 
blood  and  blood  components,  on 
November  16,  2000  (65  FR  69416),  we 
proposed  to  adopt  as  our  requirements 
for  hospitals  the  procedures  for  HCV 
proposed  by  the  FDA  in  that  same 
Federal  Register  (65  FR  69378).  Since 
our  proposed  rule  was  published  in 
conjunction  with  the  FDA’s  proposed 
rule,  we  have  considered  comments  we 
received  in  conjunction  with  the  FDA. 
We  specifically  requested  in  the 
proposed  rule  comments  on  the 
reasonableness  of  our  adopting  the  FDA 
requirements. 

The  FDA  proposed  rule  for  HCV 
lookback  would  require  blood 
establishments  (in  this  IFC  we  changed 
the  reference  of  “blood  establishments” 
to  “blood  collecting  establishments” 
(BCE))  to  search  historical  testing 
records  of  prior  donations  from  donors 
with  repeatedly  reactive  EIA  1.0,  EIA 
2.0,  or  EIA  3.0  screening  tests  for  HCV, 
extending  back  indefinitely  for 
computerized  electronic  records,  and  to 
January  1, 1988  for  other  retrievable 
records.  Under  the  FDA  rule,  a  BCE 
would  be  required  to  notify  a  hospital 
if  it  supplied  such  hospital  with 
potentially  HCV  infectious  blood. 

We  proposed  to  amend  the  hospital 
conditions  of  participation  to  require  a 
hospital  to  develop  agreements  with 
outside  BCEs  under  which  the  BCE 
would  notify  the  hospital  if  it  supplied 
the  hospital  with  potentially  HCV 
infectious  blood  and  blood  components. 
We  proposed  to  establish  a  lookback, 
similar  to  that  now  in  effect  for  HIV, 
requiring  hospitals,  when  notified  by 
BCEs,  to  quarantine  prior  collections 
from  a  donor  who  later  tested  repeatedly 
reactive  for  evidence  of  HCV  infection, 
and  to  notify  transfusion  recipients  of 


the  prior  collections,  based  on  further 
testing  of  the  donor,  as  appropriate. 

We  proposed  to  remove  current 
paragraph  (a)  in  the  existing  §  482.27 
and  re-designate  paragraphs  (b)  and  (c) 
as  (a)  and  (b),  respectively.  In  addition, 
we  proposed  adding  a  definition  of 
“potentially  HCV  infected  blood  and 
blood  components”  as  previous 
collections  from  a  donor — (1)  Who 
tested  repeatedly  reactive  for  evidence 
of  HCV  infection  on  a  single  antigen 
screening  test  with  a  signal  to  cut  off 
value  equal  to  or  greater  than  2.5  for  at 
least  two  of  the  three  EIA  tests,  or  when 
the  signal  to  cut  off  value  for  such  donor 
could  not  be  calculated,  with  no  record 
of  further  testing;  (2)  who  tested 
repeatedly  reactive  for  evidence  of  HCV 
infection  and  positive  on  a  multiantigen 
supplemental  test  licensed  at  an  earlier 
or  later  date  by  FDA;  (3)  who  tested 
repeatedly  reactive  for  evidence  of  HCV 
infection  and  indeterminate  on  a 
supplemental  test  for  HCV,  unless  an 
indeterminate  RIBA  3.0  supplemental 
test  result  was  obtained  or  a  negative 
EIA  3.0  or  negative  RIBA  3.0  test  result 
was  subsequently  obtained;  (4)  who 
tested  repeatedly  reactive  for  evidence 
of  HCV  infection  on  a  multiantigen 
screening  test  with  no  record  of  further 
testing;  or  (5)  who  tested  repeatedly 
reactive  for  evidence  of  HCV  infection 
on  a  single  antigen  screening  test  and 
repeatedly  reactive  on  a  subsequent 
multiantigen  screening  test,  unless  a 
negative  supplemental  test  result  or  an 
indeterminate  RIBA  3.0  supplemental 
test  result  was  obtained.  (See  proposed 
§  482.27(b)(2).) 

Our  regulations  currently  require  a 
hospital  that  regularly  uses  the  services 
of  an  outside  BCE  to  have  an  agreement 
with  the  BCE  that  requires  the 
establishment  to  notify  the  hospital  if 
the  establishment  has  supplied  the 
hospital  with  potentially  HIV  infected 
blood.  We  proposed  to  amend  that 
provision  to  also  require  notification  in 
the  case  of  potentially  HCV  infected 
blood.  (See  proposed  §  482.27(b)(3).)  In 
addition,  we  proposed  to  revise  our 
regulations  to  include  HCV-relevant 
testing  required  by  FDA.  (See  proposed 
§482.27(b)(3)(ii).) 

We  also  proposed  conforming  changes 
to  the  HIV  requirement  at 
§  482.27(b)(3)(i)  by  removing  the  word 
“promptly”  and  instead  require  that  a 
blood  bank  notify  a  hospital  of 
potentially  infected  blood  within  3 
calendar  days  after  testing.  Also, 
hospitals  would  have  been  required  to 
make  at  least  three  attempts  to  notify  the 
patient,  or  to  notify  the  attending 
physician  who  ordered  the  blood  or 
blood  components. 
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We  proposed  additional  conforming 
changes  that  would  have  required  a 
hospital’s  agreement  with  a  BCE  to 
require  the  BCE  to  notify  the  hospital 
within  3  calendar  days  of  testing  if 
blood  tested  repeatedly  reactive  for  HCV 
antibodies.  This  change  provides  further 
clarity  of  the  notification  requirement. 

The  FDA  proposed  a  change  to  the 
maximum  time  permitted  for  a  BCE  to 
notify  hospitals  of  the  results  of  the 
further  testing,  from  30  to  45  days,  in 
order  to  create  consistency  between  the 
HIV  and  HCV  lookback  provisions. 
Although  FDA  has  stated  that  further 
testing  for  HIV  and  HCV  could  be 
completed  within  30  days,  additional 
time  was  needed  to  notify  hospitals 
following  completion  of  the  further 
testing.  We  proposed  the  appropriate 
changes  to  §482.27(b)(3)(ii)  to  include 
the  change  from  30  to  45  days  in  the 
agreement  a  hospital  had  with  a  BCE. 

In  §482.27(c)(3)(i)  and  (ii)  regarding 
follow-up  testing,  we  proposed  deleting 
the  words  in  §482.27fb)(l){ii)  to  reflect 
that  the  additional  follow-up  testing  was 
an  FDA  requirement  and  not  a 
recommendation. 

As  a  new  provision,  we  proposed  that 
hospitals  be  required  to  include  in 
agreements  with  BCEs  a  provision 
requiring  the  BCE  to  notify  the  hospital 
of  lookback  results  under  FDA’s 
proposed  21  CFR  610.48(h){3)(i)  and 
(h)(3)(ii),  and  (i)(3)(i)  and  (i)(3)(ii).  FDA 
proposed  that  hospitals  perform  a 
lookback  of  blood  or  blood  components 
collected  from  a  donor  extending  back 
indefinitely  for  computerized  electronic 
records  and  to  January  1, 1988  for  other 
retrievable  records,  or  to  the  date  12 
months  before  the  donor’s  most  recent 
negative  multiantigen  screening  test  for 
the  antibody  to  HCV,  whichever  is  the 
later  date. 

We  also  proposed  to  revise  our 
regulations  to  apply  the  provisions 
regarding  the  quarantine  of  potentially 
HIV  infectious  blood  and  blood 
components  currently  set  forth  at 
§  482.27(c)(3)  to  potentially  HCV 
infected  blood  and  blood  components. 
(See  proposed  §  482.27(b)(4).)  In 
addition,  we  proposed  requiring 
hospitals  to  destroy  or  re-label  previous 
collections  of  blood  or  blood 
components  held  in  quarantine  if  the 
results  of  the  testing  were 
indeterminate.  We  proposed  that 
hospitals  re-label  previous  collections  of 
blood  or  blood  components  held  in 
quarantine  if  the  results  of  the  testing 
were  indeterminate,  in  accordance  with 
the  FDA  regulations  at  21  CFR  606.121 
and  the  HCV  Lookback  Guidance 
Documents. 

We  proposed  a  change  to 
§  482.27(b)(4)  by  adding  a  parenthetical 


phrase  “(either  internal  or  under  an 
agreement).’’  We  proposed  this  change 
to  clcirify  that  a  blood  collecting 
establishment  has  a  responsibility  to 
notify  the  hospital  of  HIV  or  HCV 
screening  results  even  when  located  at 
a  hospital  site. 

Hospitals  are  currently  required  to 
maintain  clinical  records  on  all  patients 
for  5  years.  We  proposed  adding  a  new 
provision  requiring  hospitals  to 
maintain  adequate  records  of  the  source 
and  disposition  of  all  units  of  blood  and 
blood  components  for  at  least  10  years 
after  the  date  of  disposition.  The  FDA 
also  proposed  to  increase  record 
retention  requirements  for  blood 
establishments  from  5  years  to  10  years. 
Hospitals  would  be  required  to  increase 
the  record  retention  period  yearly  until 
10  years  of  records  from  the  date  of 
disposition  had  accrued.  (For  example, 
the  first  year  after  the  effective  date  of 
this  regulation,  hospitals  would  have 
had  6  years  of  records,  the  second  year 
after  the  effective  date,  7  years,  and  so 
on  until  10  years  had  been  reached.) 
Hospitals  would  then  have  been  able 
and  expected  to  maintain  10  years  of 
patient  records.  (See  proposed 
§  482.27(b)(5).)  We  believed  this  would 
be  necessary  to  increase  opportunities 
for  disease  prevention  or  treatment 
years  after  a  recipient  had  been  exposed 
to  a  donor  later  determined  to  be  at  risk 
of  transmitting  the  disease  through 
transfusion.  We  proposed,  as  is 
currently  required  at  §  482.24(b)(2),  that 
hospitals  maintain  the  clinical  records 
in  such  a  manner  that  would  permit 
prompt  retrieval.  We  also  had  proposed 
that  hospitals  ensure  that  medical 
records  would  be  transferred  to  another 
hospital  or  other  entity  if  the  former 
hospital  ceased  operation  for  any 
reason.  (See  proposed 
§482.27(b)(5)(iii).) 

The  FDA  had  proposed  changes  in  its 
requirement  for  patient  notification  to 
allow  transfusion  services  to  make  three 
attempts  to  either  notify  patients 
directly  or  notify  the  attending 
physician  or  the  physician  who  ordered 
the  blood.  We  .proposed  that  hospitals 
follow  the  same  notification  procedures 
with  regard  to  potentially  HIV  and  HCV 
infectious  blood  and  blood  components. 
For  consistency,  we  also  proposed  that 
the  HIV  lookback  requirements  be 
changed  to  conform  to  the  requirements 
for  HCV  lookback. 

We  had  proposed  adding  a  new 
paragraph  (c)  requiring  hospitals  to 
comply  with  FDA  regulations  pertaining 
to  the  appropriate  testing  and 
quarantining  of  infectious  blood  and 
blood  components  and  to  the 
notification  and  counseling  of  recipients 
who  may  receive  any  infectious  blood 


and  blood  components  that  are 
identified  after  the  publication  of  this 
rule. 

Note  that  our  Medicaid  regulations  at 
§441.17  (“Laboratory  services”)  provide 
that  the  State  plan  must  pay  for 
laboratory  services  furnished  by  a 
hospital-based  laboratory  meeting  the 
requirements  for  Medicare  participation 
set  forth  in  §482.27.  Therefore,  the 
provisions  of  this  interim  final  rule  with 
comment  period  will  also  affect  the 
Medicaid  program.  That  is,  in  order  for 
the  laboratory  services  furnished  by  a 
hospital-based  laboratory  under 
Medicaid  to  be  covered  under  the  State 
plan,  the  hospital  will  have  to  meet  the 
new  requirements  set  forth  in  this  rule. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

While  we  are  not  issuing  a  new 
proposed  rule  as  would  otherwise  be 
required  under  section  1871(a)(3)(B)  of 
the  Act,  we  are  considering  comments 
we  received  on  the  proposed  rule 
published  on  November  16,  2000  in  this 
interim  final  rule  with  comment  period. 
See  section  VI  below  for  a  more  detailed 
discussion  of  our  decision  to  publish 
this  matter  as  an  interim  final  rule  with 
comment  period. 

Six  types  of  organizations,  including 
blood  banks,  blood  centers,  th6  blood 
industry  trade  association,  and 
hospitals,  submitted  comments  raising 
several  issues  with  the  proposed  rule. 
The  main  concerns  were  with  the 
proposed  requirement  to  make  three 
attempts  to  notify  affected  transfusion 
recipients  and  the  requirement  to  notify 
the  deceased’s  relative  of  possible  HCV 
infection. 

Both  CMS  and  the  FDA  received 
comments  related  to  the  complex  and 
prescriptive  language  in  their  respective 
proposed  rules.  As  we  stated  in  section 
II  of  this  rule,  we  also  reviewed  the 
comments  and  responses  that  the  FDA 
received,  and  we  have  coordinated  our 
responses  with  the  FDA. 

Comment:  One  commenter  disagreed 
with  adding  specific  language  about  the 
test  method  in  the  interim  final  rule 
with  comment  period,  stating  that  the 
methodology  could  be  obsolete  in  a  few 
years. 

Response:  We  agree  with  the 
commenter  that  including  specific 
testing  methods  in  this  interim  final  rule 
with  comment  period  is  too  restrictive. 
We  have  changed  the  regulation  at 
§  482.27(b)(2)  to  reference  21  CFR 
610.47,  which  describes  blood  and 
blood  components  subject  to  HCV 
lookback. 

Comment:  Several  commenters 
disagreed  with  our  proposal  to  require 
a  hospital  to  notify  a  patient’s  legal 
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guardian  or  relative  of  possible  HCV 
exposure  after  a  patient  had  already 
died  (of  any  cause).  They  noted  that 
there  are  no  clear  indications  of  risk  to 
household  contacts  of  patients  with 
HCV.  They  request  that  §482.27(b)(10) 
be  deleted. 

Response:  We  agree  with  respect  to 
HCV.  As  previously  discussed  in  both 
the  FDA  and  CMS’s  rules,  direct 
percutaneous  exposure  to  infected  ' 
blood,  peirticularly  in  the  setting  of  drug 
abuse,  accounts  for  the  majority  of  HCV 
infections  acquired  in  the  United  States. 
Secondary  transmission  of  HCV  to 
sexual  partners,  care  providers,  or 
others  with  close  contact  is  very 
unlikely.  The  proposed  rule  implies  that 
notification  efforts  should  be  continued 
for  HCV  transmissions  if  the  recipient  is 
deceased.  We  will  clarify  that  if  the 
patient  is  deceased,  the  requirement  to 
notify  the  legal  guardian  or  relative  of 
possible  exposure  applies  only  to  HIV 
infection  and  not  HCV  infection.  We 
have  changed  §482.27(b)(10)  to  reflect 
the  clarification. 

Comment:  One  commenter  stated  that 
since  the  FDA  requires  that  all  blood 
donors  and  donated  transfusions  are 
screened,  the  risks  of  transmission 
through  blood  transfusions  are  currently 
very  low.  The  commenter  stated  that 
there  does  not  appear  to  be  a  need  to 
increase  the  regulatory  burden  on 
hospitals  because  the  problem  of  HCV 
transmission  in  hospitals  by  blood 
transfusion  and  tissue  transplant  has 
been  effectively  solved.  The  commenter 
stated  that  the  proposed  regulation 
should  be  withdrawn. 

Response:  We  understand  that  due  to 
advanced  screening  techniques  and  the 
fact  that  hospitals  are  currently 
following  the  FDA’-s  industry  guidelines 
on  HCV  testing  and  quarantining  of 
blood  and  blood  components  that  test 
reactive  for  evidence  of  HCV  infection, 
the  risk  of  transmitting  HCV  through 
blood  transfusions  or  administration  has 
been  greatly  reduced.  In  addition  to 
reducing  the  risk  of  current  and  future 
HCV  transmission,  this  rule  will  ensure 
that  hospitals  appropriately  notify  those 
Americans  who  may  have  been  infected 
with  HCV  as  a  result  of  transfusion  of 
blood  components  before  the  broad 
availability  of  donor  screening  tests  in 
1990.  It  is  important  that  these 
individuals  are  notified  of  the  need  for 
HCV  testing  and  counseling.  HCV 
infection  is  usually  asymptomatic  for 
about  20  years,  but  may  cause  serious 
liver  injury  that  is  thought  to  be  a 
leading  cause  of  end  stage  liver  disease 
among  adults  in  the  United  States.  HCV 
is  also  thought  to  play  a  role  in  the 
development  of  liver  cancer.  Between 


8,000  and  12,000  deaths  annually  result 
from  HCV-related  chronic  liver  disease. 

This  interim  final  rule  with  comment 
period  also  increases  the  medical  record 
retention  period  from  5  to  10  years.  The 
FDA  has  recommended  that  the  records 
retention  period  be  increased  because 
advances  in  medical  diagnosis  and 
therapy  have  created  opportunities  for 
disease  prevention  or  treatment  many 
years  after  recipient  exposure  to  a  donor 
later  determined  to  be  at  increased  risk 
of  transfusion  transmitted  disease. 

Comment:  One  commenter  stated  that 
the  burden  of  16  hours  for  a  hospital  to 
develop  the  required  procedures  and 
establish  the  contract  with  the  BCE  is 
underestimated.  They  also  stated  that 
the  estimated  cost  of  $52,653,004  for 
recipient  notification  is  very  low. 

Response:  As  stated  in  the  proposed 
rule,  we  currently  require  hospitals  that 
receive  blood  from  an  outside  BCE  to 
bave  an  agreement  with  the  BCE  that 
governs  the  procurement,  transfer,  and 
availability  of  blood  and  blood 
components  for  HIV.  We  do  not 
envision  that  hospitals  need  a  separate 
or  different  agreement  for  HCV. 

Hospitals  will  only  need  to  modify  their 
current  agreement  to  include  potentially 
HCV  infected  blood  and  blood 
components.  Also,  hospitals  currently 
have  procedures  in  place  to  conduct 
HIV  lookback  activities.  We  think  that 
16  hours,  as  stated  in  the  proposed  rule, 
will  provide' adequate  time  to 
incorporate  similar  procedures  for 
conducting  HCV  lookback  activities. 

We  agree  with  tbe  commenter 
regarding  tbe  cost  for  recipient 
notification.  Based  on  the  recent  Bureau 
of  Labor  Statistics  estimates,  we  have 
increased  the  cost  for  recipient 
notification.  We  have  increased  the 
hourly  wage  for  a  staff  medical 
technologist  performing  the  review  from 
$25.67  to  $33.84.  Each  hospital  will 
incur  a  one-time  cost  of  $541.44,  or 
about  $2.7  million  for  the  entire 
industry  to  develop  HCV  lookback 
procedures.  Thus,  tbe  total  one-time 
cost  to  hospitals  for  conducting  the 
historical  (retrospective)  lookback 
efforts  is  estimated  to  be  $41.6  million 
($2.7  million  to  develop  procedures  and 
$38.9  million  for  recipient  notification). 
The  calculations  are  based  on  the  latest 
data  available  related  to  hospitals  and 
number  of  recipients  that  may  need 
notification.  There  are  approximately 
4,980  Medicare-  and  Medicaid- 
participating  hospitals,  excluding  1,041 
hospitals  that  operate  blood  collection 
centers,  because  they  are  counted 
among  the  collection  establishments. 
The  GDC  estimated  in  2000  that  212,000 
recipients  may  need  to  be  notified  due 
to  the  historical  review. 


Comment:  One  commenter  stated  that 
there  is  no  reason  for  blood  records  to 
be  kept  for  10  years,  stating  that  there 
is  no  reason  for  such  records  to  be  kept 
on  a  different  basis  than  any  other 
medical  records.  Having  special  rules 
for  this  narrow  class  of  records  will  only 
lead  to  confusion.  Several  commenters 
agreed  with  requiring  hospitals  to 
maintain  adequate  records  of  the  source 
and  disposition  of  all  units  of  blood  and 
blood  components  for  at  least  10  years 
from  the  date  of  disposition,  but 
recommended  that  the  retention  period 
be  phased  in. 

Response:  We  maintain  that 
increasing  the  record  retention  period 
from  5  to  10  years  will  increase 
opportunities  for  disease  prevention  or 
treatment  years  after  a  recipient  has 
been  exposed  to  a  donor  that  is  later 
determined  to  be  at  risk  of  transmitting 
a  disease  through  transfusion.  In 
addition,  advanced  technology  has 
improved  the  hospital’s  ability  to 
maintain,  store,  and  retrieve  records. 

The  record  retention  period  will  be 
phased  in  as  described  above  in  Section 
II,  “Provisions  of  the  Proposed 
Regulation.”  Hospitals  will  be  required 
to  increase  the  record  retention  period 
yearly  until  10  years  of  records  from  the 
date  of  disposition  have  accrued. 

Comment:  Several  commenters  agree 
that  the  hospital  should  directly  notify 
the  patient,  the  attending  physician,  or 
the  physician  who  ordered  the  blood 
and  blood  component  of  HCV  infection. 
However,  they  disagree  with  requiring, 
at  a  minimum,  three  attempts  to  notify 
the  patient.  They  stated  that  only  one 
notification  attempt  should  be  made 
using  a  traceable  metho'd  such  as 
certified  mail  or  return  receipt.  A 
returned  letter  should  be  proof  that 
notification  was  attempted  and  was 
unsuccessful,  and  that  further  attempts 
would  be  unsuccessful  as  well. 

However,  one  commenter  disagrees  with 
requiring  just  one  notification  attempt 
by  certified  mail.  Tbe  commenter  stated 
that  there  are  individuals  who  will  not 
claim  a  certified  letter. 

Response:  We  agree  that  some 
individuals  are  reluctant  to  take 
possession  of  a  certified  letter.  We  have 
clarified  in  the  interim  final  rule  with 
comment  period  at  482.27(b)(6)(i)  and 
(b)(7)  that  the  hospital  must  make 
reasonable  attempts  to  perform  the 
notification  within  12  weeks  after  being 
notified  by  the  BCE  that  it  has  received 
potentially  HIV  or  HCV  infectious  blood 
and  blood  components.  The  hospital 
will  be  required  to  notify  the  recipient, 
recipient’s  physician  of  record,  or  a 
legal  representative  or  relative  if  the 
recipient  is  a  minor  or  adjudged 
incompetent  by  a  Slate  court. 
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Comment:  Several  commenters  stated 
that  it  is  important  for  both  CMS’  and 
FDA’s  requirements  for  HCV  and  HIV 
lookbacks  to  be  identical  in  order  to 
ensure  that  the  targeted  lookbacks  are 
carried  out  in  a  uniform  manner 
throughout  the  United  States. 

Response:  We  appreciate  the 
comments  supporting  a  unified  targeted 
lookback  effort.  It  is  important  to  have 
consistent  industry  standards  for 
maintaining  the  safety  of  the  nation’s 
blood  supply.  As  previously  stated,  we 
have  collaborated  with  the  FDA  in 
developing  and  responding  to  the 
comments  received  on  the  proposed 
rule. 

Comment:  A  commenter  stated  that 
the  time-frame  for  non-computerized 
retrievable  records  should  be  from 
January  1, 1988  instead  of  January  1, 

1998. 

Response:  After  the  effective  date  of 
this  rule,  whenever  a  hospital  or  other 
BCE  receives  a  blood  donation  that  tests 
infectious  for  HCV,  it  must  perform  a 
lookback  as  far  back  as  the  period 
described  above  (that  is,  1988  or  to  the 
extent  of  electronic  records),  to 
determine  if  that  donor  had  previously 
given  blood.  If  the  donor’s  most  recent 
previous  donation  (before  the  current 
infectious  donation)  tested  non-reactive 
(that  is,  uninfected),  or  tested  reactive 
on  a  viral  detection  test  (for  instance, 
the  nucleic  acid  test)  but  non-reactive 
on  the  associated  antibody  screening 
test  on  that  previous  occasion,  the 
hospital  and/or  BCE  must  review  the 
record  for  the  12  months  previous  to  the 
earlier  donation  test,  to  determine  if 
there  were  any  donations  during  that 
12-month  period,  and  to  determine  if 
those  blood  products  are  still  available 
for  use.  If  so,  all  such  blood  products 
still  available  for  consignment/use  12 
months  and  less  before  that  previous 
donation  must  be  quarantined  retested, 
and  the  consignees  of  the  blood 
products  notified. 

IV.  Provisions  of  the  Interim  Final  Rule 
With  Comment  Period 

For  the  most  part,  this  interim  final 
rule  with  comment  period  incorporates 
the  provisions  of  the  November,  2000 
proposed  rule.  As  discussed  in  section 
III,  “Analysis  of  and  Responses  to 
Public  Comments,’’  we  have  made 
minor  changes  to  the  proposed  rule  at 
§  482.27(b)(2),  (6),  (7),  and  (10).  We  have 
added  §  482.27(b)(ll)  to  establish  a  cut¬ 
off  date  for  retrospective  HCV  lookback. 

In  §482.27(b)(2h  we  removed 
language  that  we  determined,  based  on 
public  comment,  to  be  too  restrictive. 
That  language  was  replaced  with  a 
reference  to  FDA’s  regulations  in  21 
CFR  610.47. 


In  §482.27(b)(3)(i)  through  (iii),  we 
made  changes  to  the  regulation  citations 
to  conform  to  the  FDA  rule. 

In  §  482.27(b)(6)  and  (7),  we  changed 
the  proposed  requirement  that  the 
hospital  make  three  attempts  to  notify 
the  patient  or  physician  of  record  that 
potentially  infectious  blood  was 
transfused  to  the  patient.  Instead,  we  are 
requiring  the  hospital  to  make 
reasonable  attempts  to  notify  the 
recipient  or  the  physician  of  record.  We 
emphasize  that  a  hospital  should 
continue  attempting  its  notification 
efforts  until  it  is  clear  that  further 
attempts  would  not  be  successful. 

In  §482.27(b)(10),  we  have  revised  the 
language  to  clarify  that  if  a  patient  is  ' 
deceased,  the  requirement  to  notify  a 
legal  gucurdian  or  relative  of  possible 
exposure  applies  only  to  HIV  infection 
and  not  to  HCV  infection. 

We  have  made  changes  to  the  interim 
final  rule  with  comment  period  in 
§482.27(b)(ll)  to  conform  with  the 
FDA’s  rule  at  §  610.48  whereby  a  cut-off 
date  has  been  established  for  the 
retrospective  lookback.  As  such,  we 
have  established  a  cut-off  date  in  this 
rule  for  the  retrospective  (historical) 

HCV  lookback.  The  requirement  under 
§  482.27(b)  will  remain  in  effect  for  8 
years  after  the  date  of  publication  in  the 
Federal  Remster. 

We  clarified  the  regulation  at 
§  482.27(c)  by  stating  that  the  lookback 
activities  discussed  in  this  section  are 
related  only  to  new  blood  safety  issues 
that  are  identified  after  the  publication 
of  this  rule.  Hospitals  should  comply 
with  the  FDA  regulations  pertaining  to 
the  appropriate  testing  and  quarantining 
of  infectious  blood  and  blood 
components,  and  to  the  notification  and 
counseling  of  recipients  who  may 
receive  any  infectious  blood  and  blood 
components. 

V.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

VI.  Waiver  of  Proposed  Rulemaking 

Section  1871(a)(3)  of  the  Act  (as 
added  by  section  902  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA)) 
provides  that,  effective  December  8, 
2003,  the  Secretary,  in  consultation  with 
the  Director  of  the  Office  of 


Management  and  Budget  (OMB),  shall 
establish  and  publish  a  regular  timeline 
for  the  public,  fion  of  Medicare  final 
regulations  based  on  the  previous 
publication  of  a  proposed  regulation  or 
an  interim  final  regulation.  Section 
1871(a)(3)(B)  of  the  Act  further  provides 
that  such  timelines  may  vary  among 
different  regulations,  but  shall  not  be 
longer  than  3  years  except  under 
exceptional  circumstances.  As  noted 
above,  CMS  published  a  proposed  rule 
regarding  Hepatitis  C  Virus  and  blood 
collecting  establishments  on  November 
16,  2000.  On  December  30,  2004,  we 
published  a  notice  in  the  Federal 
Register  implementing  section 
1871(a)(3)  of  the  Act  (68  FR  78442).  In 
that  notice,  we  interpreted  the  effect  of 
that  section  as  generally  rendering 
legally  inoperative  Medicare  proposed 
rules  that  were  over  3  years  old  on  the 
MMA’s  effective  date.  Therefore,  since  3 
years  had  already  elapsed  since 
publication  of  the  November,  2000 
NPRM  on  December  8,  2003,  we  believe 
that  the  2000  NPRM  became  legally 
ineffective  as  of  that  date.  Accordingly, 
even  though  we  sought  and  received 
extensive  comments  on  this  interim 
final  rule  with  comment  period  in 
response  to  the  2000  proposed  rule,  we 
are  not  publishing  this  rule  as  a  final 
rule. 

Under  such  circumstances,  we 
ordinarily  would  publish  a  new 
proposed  rule  in  the  Federal  Register 
and  invite  public  comment  on  the 
proposed  rule.  The  proposed  rule  would 
include  a  reference  to  the  legal  authority 
under  which  the  rule  was  proposed,  and 
the  terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  are  waiving  publishing  a  proposed 
rule,  and  instead  publishing  this  rule  as 
an  interim  final  rule  with  comment 
period.  We  are  specifically  going 
forward  because  of  the  importance  of 
keeping  this  document  coordinated  with 
the  FDA’s  lookback  rule  covering  blood 
establishments,  and  the  present  danger 
to  lives  and  health  of  individuals  that 
arise  ft-om  unknown  contaminants  in 
the  nation’s  blood  supply.  Section 
1871(a)(3)  of  the  Act  does  not  prohibit 
us  from  issuing  an  interim  final  rule 
with  comment  period  based  on  the 
expired  proposed  rule,  as  long  as  we 
issue  a  final  rule  no  later  than  3  years 
after  the  interim  final  rule’s  publication 
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date  (or  publish  in  the  Federal  Register 
a  notice  extending  the  period). 

The  FDA’s  final  rule  and  CMS’s 
interim  final  rule  on  blood  safety  are 
very  closely  related  and  dependent 
upon  each  other.  However,  the  FDA  is 
not  restricted  by  this  section  of  the 
MMA  (which  applies  only  to  Mediccire 
rules)  and  therefore  is  also  issuing  its 
final  rule  in  this  issue  of  the  Federal 
Register.  We  believe  that  it  would  not 
be  in  the  best  interest  of  the  public  for 
the  FDA  to  publish  a  final  rule  requiring 
blood  establishments  to  notify  hospitals 
of  infectious  blood  and  blood  products 
and  CMS  not  to  require  hospitals  to 
perform  the  necessary  lookback 
activities  of  notifying  transfusion 
recipients  of  the  need  for  HCV  testing 
and  counseling. 

For  the  FDA’s  rule  to  be  effective 
practically,  it  is  therefore  necessary  that 
we  issue  a  companion  interim  final  rule 
with  comment  period  that  covers 
transfusion  services  and  further 
supports  the  notification  of  recipients  of 
blood  and  blood  components  that  are  at 
increased  risk  of  infection  and 
transmission  of  HCV. 

Therefore,  we  find  good  cause  to 
waive  the  publication  of  a  proposed  rule 
and  to  issue  this  interim  final  rule  with 
comment  period.  We  are  providing  a  60- 
day  public  comment  period. 

VII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  30- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  when  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements 
(ICRs): 


Section  482.27  Condition  of 
Participation:  Laboratory  Services 

Section  482.27(b)(3)  requires  a 
hospital  that  regularly  uses  the  services 
of  an  outside  BCE  to  establish  and 
maintain  a  written  agreement  with  the 
BCE  that  governs  the  procurement, 
transfer,  and  availability  of  blood  and 
blood  components.  This  section  also 
requires  the  BCE  to  notify  the  hospital 
within  3  calendar  days  after  the  date  on 
which  the  donor  tested  reactive  for 
evidence  of  HCV  infection  or  after  the 
date  on  which  the  blood  establishment 
was  made  aware  of  other  test  results 
indicating  evidence  of  HCV  infection,  as 
outlined  in  (b)(3)(i)  through  (iii). 

Section  482.27(h)(5)  requires  a 
hospital  to  maintain,  in  a  manner  that 
permits  prompt  retrieval,  adequate 
records  of  the  source  and  disposition  of 
all  units  of  blood  and  blood  components 
for  at  least  10  years  fi'om  the  date  of 
disposition.  In  addition,  this  section 
requires  a  hospital  to  maintain  a  fully 
funded  and  documented  plan  that  will 
allow  the  hospital  to  transfer  these 
records  to  another  hospital  or  other 
entity  if  such  hospital  ceases  operation 
for  any  reason. 

Section  482.27(b)(6)  requires  a 
hospital  that  has  administered 
potentially  HIV  or  HCV  infectious  blood 
or  blood  components  (either  directly 
through  its  own  BCE  or  under  an 
agreement),  or  released  the  blood  or 
blood  components  to  another  entity  or 
individual,  to  make  reasonable  attempts 
to  notify  the  patient,  or  to  notify  the 
attending  physician  or  the  physician 
who  ordered  the  blood  or  blood 
component  and  ask  the  physician  to 
notify  the  patient,  that  potentially  HIV 
or  HCV  infectious  blood  or  blood 
components  were  transfused  to  the 
patient.  Time  frame  and  notification 
requirements  are  outlined  in 
§  482.27(b)(6),  (b)(7).  and  (b)(8). 

Section  482.27(b)(9)  requires  a 
hospital  to  maintain  policies  and 
procedures  for  notification  and 
documentation  that  conform  to  Federal, 
State,  and  local  laws,  including 
requirements  for  the  confidentiality  of 
medical  records. 

Section  482.27(b)(10)  requires  a 
physician  or  hospital,  if  the  patient  has 
been  adjudged  incompetent  by  a  State 
cburt,  to  notify  a  legal  representative 
designated  in  accordance  with  State 
law.  If  the  patient  is  competent,  but 
State  law  permits  a  legal  representative 
or  relative  to  receive  the  information  on 
the  patient’s  behalf,  the  physician  or 
hospital  must  notify  the  patient  or  his 
or  her  legal  representative  or  relative.  If 
the  patient  is  deceased,  the  physician  or 
hospital  must  continue  the  notification 


process  for  HIV  infection  and  inform  the 
deceased  patient’s  legal  representative 
or  relative.  If  the  patient  is  a  minor,  the 
legal  guardian  must  be  notified. 

While  all  of  the  information  collection 
requirements  referenced  above  are 
subject  to  the  Paperwork  Reduction  Act, 
the  burden  associated  with  these 
requirements  is  captured  and  discussed 
in  the  FDA’s  final  regulation  titled 
“Current  Good  Manufacturing  Practice 
for  Blood  and  Blood  Components: 
Notification  of  Consignees  and 
Transfusion  Recipients  Receiving  Blood 
and  Blood  Components  at  Increased 
Risk  of  Transmitting  HCV  Infection’’ 
published  elsewhere  in  today’s  Federal 
Register.  Therefore,  we  are  assigning  1 
token  hour  of  burden  to  these 
requirements. 

"The  FDA’s  rule  assigns  a  one-time 
burden  of  16  hours  for  hospitals  to 
develop  procedures  to  conduct  lookback 
activities.  We  also  require  hospitals  that 
currently  receive  blood  ft-om  em  outside 
BCE  to  have  an  agreement  with  the  BCE 
that  governs  the  procurement,  transfer, 
and  availability  of  blood  and  blood 
components  for  HIV.  Our  rule  requires 
hospitals  to  modify  their  current 
agreements  to  include  HCV.  Although 
the  FDA  does  not  require  hospitals  to 
have  an  agreement  with  a  BCE,  we 
believe  that  the  time  necessary  to 
perform  this  task  will  be  minimal  and 
is  already  captured  in  the  16  hours 
allotted  in  the  FDA  rule. 

We  received  a  comment  that  the 
burden  of  16  hours  for  a  hospital  to 
develop  the  required  procedures  and 
establish  the  contract  with  the  BCE  is 
underestimated.  This  interim  final  rule 
with  comment  period  will  require  a 
hospital  to  make  minor  modifications  to 
the  current  agreement  they  have  with 
the  BCE  for  HIV.  Therefore,  we  disagree 
with  the  comment  that  the  16  hours  is 
not  adequate  to  develop  procedures  to 
conduct  lookback  activities  and  modify 
their  agreement  with  the  BCE. 

We  have  submitted  a  copy  of  this 
interim  final  rule  with  comment  period 
to  OMB  for  its  review  of  the  information 
collection  requirements.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB.  A  notice 
will  be  published  in  the  Federal 
Register  when  we  receive  approval. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requircMuents,  please  mail 
copies  directly  to  the  following:  Centers 
for  Medicare  and  Medicaid  Services, 
Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Regulations 
Development  Group,  Attn:  Melissa 
Musotto,  CMS-3014-IFC,  Room  C4-26- 
05,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850;  and  Office  of 
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Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Carolyn  Lovett,  CMS  Desk  Officer, 
CMS-3014-IFC, 

carolyn_lovett@omb.eop.gov.  Fax  (202) 
395-6974. 

VIII.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
interim  final  rule  with  comment  period 
as  required  by  Executive  Order  12866 
(September  1993,  Regulatory  Planning 
and  Review),  the  Regulatory  Flexibility 
Act  (RFA)  (September  16, 1980,  Pub.  L. 
96-354),  section  1102(b)  of  the  Social 
Security  Act,  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4),  and 
Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually). 

Because  the  projected  cost  of  this  rule 
falls  below  the  threshold  for  a  major 
rule,  we  have  determined  that  this  rule 
is  not  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  less  than  $31.5  million  in  any  1  year. 
For  purposes  of  the  RFA,  a  majority  of 
hospitals  are  considered  small  entities 
due  to  their  non-profit  status.  The 
agency  has  examined  the  impact  on 
small  entities  and  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 


the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area 
(superseded  by  “core-based  statistical 
areas”  (CBSAs))  and  has  fewer  than  100 
beds.  Because  of  the  lack  of  information 
to  characterize  the  number  and  volume 
of  affected  blood  and  blood  components 
in  small  rural  hospitals,  we  have 
prepared  an  analysis  that  is  consistent 
with  section  604  of  the  RFA. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  whose  mandates  require  spending 
in  any  1  year  of  $100  million  in  1995 
dollars,  updated  annually  for  inflation. 
That  threshold  level  is  currently 
approximately  $122  million.  We  believe 
that  this  interim  final  rule  with 
comment  period  is  not  an  economically 
significant  rule  as  described  in  the 
Executive  Order,  or  a  significant  action 
as  defined  in  the  Unfunded  Mandates 
Reform  Act.  Aggregate  impacts  of  the 
rule,  and  aggregate  expenditures  caused 
by  the  rule  will  not  reach  $120  million 
for  either  the  public  or  the  private 
sector.  As  discussed  in  the  following 
paragraphs,  because  of  the  lack  of 
information  to  characterize  the  number 
and  volumes  of  affected  blood  and 
blood  components  in  hospitals  that 
might  qualify  as  small  entities,  the 
impact  on  small  entities  is  uncertain. 

It  is  clear  that  a  number  of  hospitals 
that  provide  blood  transfusions  will  be 
affected  by  the  implementation  of  this 
interim  final  rule  with  comment  period 
and  that  a  substantial  number  of  those 
entities  will  be  required  to  make 
changes  in  their  operations.  For  these 
reasons,  we  have  prepared  the  following 
analysis.  This  analysis,  in  combination 
with  the  rest  of  the  preamble,  is 
consistent  with  the  analysis  set  forth  by 
the  RFA. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  the  rule  does 
not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
have  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
Order  13132  and,  consequently,  a 


federalism  summary  impact  statement  is 
not  required. 

B.  Anticipated  Effects 

1.  Effects  on  Hospitals 

This  interim  final  rule  with  comment 
period  requires  hospitals  that  transfuse 
blood  and  blood  components  to  (1) 
prepare  and  follow  written  procedures 
for  appropriate  action  when  it  is 
determined  that  hlood  and  blood 
components  the  hospitals  received  and 
transfused  are  at  increased  risk  for 
transmitting  HCV;  (2)  quarantine  prior 
collections  in  inventory  from  a  donor 
who  is  at  increased  risk  for  transmitting 
HCV  infection;  (3)  notify  transfusion 
recipients  (and,  where  required,  legal 
representatives  or  relatives),  as 
appropriate,  of  the  need  for  HCV  testing 
and  counseling;  and  (4)  extend  the 
records  retention  period  to  10  years. 

This  interim  final  rule  with  comment 
period  will  affect  hospitals  that 
transfuse  blood  and  blood  components. 
There  are  approximately  4,980 
Medicare-  and  Medicaid-participating 
hospitals,  excluding  1,041  hospitals  that 
operate  blood  collection  centers, 
because  they  are  counted  among  the 
collection  establishments.  The  CDC 
estimated  in  2000  that  212,000 
recipients  may  need  to  be  notified  due 
to  the  historical  review. 

Fixed  Cost — Standard  Operating 
Procedures  and  Record  Review.  This 
interim  final  rule  with  comment  period 
is  expected  to  generate  one-time  costs 
and  some  additional  annual  costs  for 
hospitals.  One-time  costs  include  the 
development  of  procedures  and  policies 
for  recipient  notification  and  the 
agreement  a  hospital  should  have  if  it 
uses  the  services  of  an  outside  BCE.  We 
assume  that  these  tasks  will  involve  a 
review  of  current  procedures  and 
policies  (for  example,  for  HIV  lookback) 
and  the  adaptation  or  modification  of 
current  procedures  and  policies  to 
address  the  provisions  of  this  rule.  We 
estimate,  in  consultation  with  the  FDA, 
that  the  tasks  will  require  an  average  of 
16  hours  per  facility. 

In  the  proposed  rule,  we  estimated, 
based  on  the  1997  Bureau  of  Labor 
Statistics  (BLS)  estimates,  that  the  total 
hoiurly  compensation  for  a  staff  medical 
technologist  is  $25.67.  We  have  revised 
the  estimates  to  increase  the  hourly 
compensation  to  $33.84  to  reflect  the 
most  recent  BLS  data.  Each  hospital  will 
incur  a  one-time  cost  of  $541.44  ($33.84 
X  16  hours  =  $541.44).  The  total  cost  is 
about  $2.7  million  ($541.44  x  4980 
establishments  =  $2,696,371.)  (See  the 
table  in  this  section.)  The  proposed  rule 
would  have  required  hospitals  to  make 
at  least  three  attempts  to  notify  the 
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transfusion  recipient.  Several 
commenters  expressed  concern  that  it 
would  be  unnecessary  to  continue 
notification  attempts  if  the  hospital  had 
proof  that  notification  was  attempted 
and  was  unsuccessful  and  that  further 
attempts  would  most  likely  be 
unsuccessful.  Therefore,  we  have 
changed  the  prescriptive  language  about 
the  number  of  attempts.  However, 
hospitals  must  make  a  reasonable 
attempt  to  contact  any  affected 
transfusion  recipient  within  a  maximum 
of  1 2  weeks  from  the  time  they  receive 
from  the  blood  establishment  the  results 
of  a  donor’s  supplemental  positive  test 
for  HCV. 

We  did  not  receive  comments  on  the 
initial  estimate  that  it  would  cost  $165 
to  comply  with  all  of  the  lookback  . 
provisions  for  each  affected  component. 
However,  based  on  a  recent  report  the 
FDA  received  from  Los  Angeles  County, 
a  vendor  was  paid  $118  per  patient  to 
abstract  health  records,  locate  and  notify 
transfusion  recipients,  and  to  give 
pretest  counseling.  Therefore,  the  FDA 
has  revised  the  cost  for  lookback 
activities.  The  FDA  estimates  that  the 
product  quarantine  accounts  for  about 
40  percent  of  the  unit  cost  (that  is,  $66), 
and  the  recipient  notification  accounts 
for  the  other  60  percent  of  the  unit  cost 
(that  is,  $99).  [EB2]  Without  other  data 
from  both  the  prospective  and 
retrospective  lookbacks,  the  FDA 
continues  to  use  the  $66  as  the  cost  of 
product  quarantine,  but  increased  the 
cost  of  recipient  notification  from  $99  to 
$118  based  on  the  experience  of  Los 
Angeles  County. 

Prospective  HCV  lookback.  The  FDA 
estimates  (based  on  prevalence  levels 
reported  by  the  American  Red  Cross  for 
2000)  about  2,400  discrete  components 
could  trigger  recipient  notification  (780 
donations  from  HCV-infected  donors  x 
3.1  components  per  donation).  The  CDC 
survey  found  that  on  average  about  85 
percent  of  the  at-risk  components  sent 
to  hospitals  were  transfused.  For  the 
analysis  of  the  proposed  rule,  FDA 


assumed  that  no  patient  would  receive 
more  than  one  affected  component.  This 
assumption  suggests  that  hospitals  will 
quarantine  about  2,400  components  and 
attempt  about  2,050  recipient 
notifications  (780  HCV  positive  donors 
X  3.1  components  per  donor  x  85 
percent  transfused).  Because  CMS 
inspected  hospitals  account  for  about  65 
percent  to  75  percent  of  the  number  of 
transfusions,  the  annual  costs  for 
consignees  to  conduct  the  prospective 
lookback  actions  range  from  $260,000  to 
$300,000  (65  percent  by  CMS-inspected 
establishments  x  2,400  components 
annually  triggering  recipient 
notification  x  $66  per  component 
quarantine  plus  2050  components 
annually  triggering  recipient 
notification  x  $118  per  recipient 
notification  to  75  percent  by  CMS- 
inspected  establishments  x  2,400 
components  annually  triggering 
quarantine  x  $66  per  component 
quarantine  plus  2,050  components 
annually  triggering  recipient 
notification  x  $118  per  recipient 
notification.  (See  the  table  in  this 
section.  The  numbers  in  the  table  are 
rounded). 

Retrospective  HCV  lookback.  For 
notifications  resulting  from  donors 
tested  before  February  20,  2008  under 
21  CFR  610.48(c),  the  hospital  must 
complete  the  notification  effort  within  1 
year  from  the  time  it  receives 
notification  from  the  blood 
establishment.  The  recipient 
notification  provided  by  the  hospital 
must  include  a  basic  explanation  to  the 
recipient,  referral  for  counseling  and 
further  testing,  and  documentation  of 
the  notification  or  attempts  to  notify  the 
attending  physician  or  recipient.  The 
estimated  one-time  cost  of  recipient 
notification  associated  with  the  review 
of  historical  testing  records  is  $41.6 
million.  This  is  based  on  the  FDA 
estimate  of  blood  components  of  about 
212,000  recipients  identified  for 
notification  produced  from  donations, 
and  the  average  cost  of  $184  ($66 


$118)  for  staff  time  per  component  for 
recipient  notification.  Thus,  the  total 
one-time  cost  to  hospitals  for 
conducting  the  historical  (retrospective) 
lookback  effort  is  estimated  to  be  $38.9 
million  for  recipient  notification).  (See 
the  table  in  this  section.) 

This  interim  final  rule  with  comment 
period  requires  hospitals  to  increase  the 
time  they  keep  records  from  5  to  10 
years.  Although  we  did  not  include  the 
annual  cost  of  keeping  records  for  a 
longer  period  of  time  in  the  analysis  for 
the  proposed  rule,  we  are  including  the 
cost  in  this  interim  final  rule  with 
comment  period.  The  FDA  has 
estimated  in  its  final  rule  that  it  may 
take  40  hours  for  a  computer 
programmer  to  perform  routine 
maintenance  of  these  additional  records. 
At  a  wage  of  $34  per  hour,  including 
benefits,  a  hospital  would  spend  an 
additional  $1,360  annually  to  conform 
to  this  provision  of  the  rule.  However, 
according  to  the  AABB  (formerly  knows 
as  the  American  Association  of  Blood 
Banks),  80  percent  of  the  establishments 
that  transfuse  blood  are  accredited  by 
the  AABB*and  already  comply  with 
their  standards,  including  retaining 
records  for  10  years.  Taking  AABB 
compliance  into  account,  this  analysis 
includes  additional  compliance  costs  for 
20  percent  of  the  transfusion  facilities  at 
a  total  annual  cost  of  $1.4  million 
($34.00  per  hour  x  40  hours  x  4,980 
hospitals  X  20  percent).  The  following 
table  shows  the  estimated  compliance 
cost  of  this  interim  final  rule.  We 
believe  that  hospitals  will  incur  up  to 
$1.7  million  in  annual  compliance  costs 
for  the  prospective  lookback  provisions 
and,to  retain  records  for  10  years,  and 
up  to  $42  million  in  one-time  costs  for 
SOPs  and  the  retrospective  lookback 
based  on  historical  review  of  records. 
The  annualized  costs  of  this  interim 
final  rule  over  10  years  at  3  and  7 
percent  interest  rates  will  be  $6.5  and 
$7.6  million. 


Summary  of  the  Estimated  Cost  of  This  Interim  Final  Rule  With  Comment  Period 


Type  of  cost 

Number 

affected 

One-time  cost 
(millions  of 
dollars) 

Annual  cost 
(millions  of 
dollars) 

Annualized  costs 
(millions  of  dollars) 

3  percent 

7  percent 

Development  of  HCV  lookback  Procedures  . 

•4,980 

$2.7 

$0.3 

$0.4 

Prospective  Review  . 

4,980 

0.3 

0.3 

$0.3 

Historical  Review  (Retrospective  lookback)  . . 

4,980 

$38.9 

$4.6 

$5.5 

Record  Retention  Retain  records  for  1 0  years . 

4,980 

1.4 

1.4 

$1.4 

Total  . 

$41.6 

$1.7 

$6.5 

$7.6 

*  Numbers  are  rounded.  (Excluding  1 ,041  hospitals  that  operate  blood  collection  centers,  because  they  are  counted  among  the  collection  es¬ 
tablishments). 

'The  annualized  cost  is  for  a  10  year  period. 
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2.  Effects  on  Beneficiaries 

Timely  notification  of  HCV  infection 
benefits  beneficiaries,  both  directly  and 
indirectly,  in  several  important  ways.- 
First,  although  factors  predicting  the 
severity  of  liver  disease  due  to  HCV 
have  not  been  well  defined,  recent  data 
indicate  that  increased  alcohol  intake  is 
associated  with  more  severe  liver 
disease.  According  to  CDC,  even 
moderate  amounts  of  alcohol  in  patients 
with  chronic  HCV  might  exacerbate 
liver  disease.  Consequently,  an  HCV- 
infected  patient  identified  by  the 
lookback  program  could  minimize  liver 
damage  associated  with  alcohol 
consumption  by  restricting  his  or  her 
intake. 

It  is  also  important  to  note  that 
identified  infected  patients  will  benefit 
from  counseling  and  treatment  with 
available  therapies.  Studies  of  patient 
characteristics  and  responsiveness  to 
therapy  indicate  that  when  treatment  is 
initiated  early  in  an  infection,  the  best 
and  most  cost  effective  outcomes  are 
achieved.  That  is,  best  results  are 
achieved  if  treatment  is  initiated  earlier 
in  the  disease,  when  patients  are 
younger  and  have  not  yet  devefoped 
cirrhosis.  For  example,  Bennett  et  al. 
showed  that  the  years  of  life  gained  and 
cost  effectiveness  of  interferon-alpha  2b 
treatment  decreased  as  the  age  of  the 
patient  increased  from  3.1  years  at  $500 
per  year  of  life  (YLE)  for  20-year-old 
patients  to  22  days  at  $62,000  per  YLE 
for  70-year-old  patients.  The  dollar 
amounts  of  $500  and  $62,000  represent 
the  cost  effectiveness  of  the  treatment 
when  it  is  given  at  an  earlier  age. 

Finally,  infected  patients  will  be 
informed  that  they  must  not  donate 
blood.  The  lookback  program  will,  ^ 
therefore,  help  to  ensure  the  safety  and 
continued  availability  of  the  national 
blood  supply. 

3.  Effects  on  Medicare  and  Medicaid 
Programs 

This  interim  final  rule  with  comment 
period  will  generate  a  one-time  cost  to 
develop  procedures  for  recipient 
notification.  We  estimate  this  cost  to  be 
$2.7  million.  Finally,  the  total  one-time 
cost  for  the  development  of  HCV 
lookback  procedures  and  for  recipient 
notification  associated  with  the  review 
of  historical  testing  records  is  estimated 
to  be  $41.6  million  ($2.7  +  $38.9).  These 
one-time  costs  would  likely  be 
distributed  among  health  programs  as 
follows:  Medicare,  33.3  percent;  private 
health  insurance,  30.5  percent;  Federal 
Medicaid,  9.8  percent;  State  Medicaid, 
5.8  percent;  other  private  funds,  7.9 
percent;  other  Federal  funds,  6.9 
percent;  and  other  State  and  local  funds. 


5.7  percent.  The  total  Federal 
distribution  would  be  50  percent;  that 
is,  33.3  percent  for  Medicare,  9.8 
percent  for  Medicaid,  and  6.9  percent 
for  other  Federal  sources.  The  degree  to 
which  the  Federal  programs  fund  these 
amounts  will  vary:  Medicaid  providers 
may  be  able  to  pass  on  costs  through  the 
States  depending  on  the  method  of 
payment  the  State  Medicaid  program 
has  adopted,  while  Medicare  payments 
could  be  limited  because  of  the  hospital 
outpatient  prospective  payment  system 
and  increase  only  in  accordance  with 
specific  rules  regarding  coverage  of  HCV 
testing  for  patients  who  have  been 
exposed  to  HCV-infected  blood, 
including  those  identified  through  the 
FDA  lookback  process. 

It  is  important  to  note  that,  although 
this  interim  final  rule  with  comment 
period  presents  the  costs  that  would  be 
imposed  on  all  payers  of  hospital 
services,  including  the  Medicare  and 
Medicaid  programs,  it  merely  conforms 
to  the  FDA’s  final  rule  and  has  no 
additional  economic  impact.  We  have 
simply  restated  the  analysis  performed 
in  the  FDA  companion  rule;  both  rules 
present  the  same  total  costs  to  hospitals. 

C.  Alternatives  Considered 

The  PHS  Advisory  Committee 
discussed  improvements  in  the 
treatment  and  management  of  HCV 
infection  and  improvements  in  testing 
for  the  HCV  antibody  at  public  meetings 
held  in  April  and  August  1997.  The  PHS 
Advisory  Committee  recommended  that 
blood  establishments  and  hospitals 
notify  previous  recipients  of  blood 
components  from  donors  who  tested 
positive  for  HCV  upon  a  subsequent 
donation. 

Following  the  Department  of  Health 
and  Human  Services’  acceptance  of 
recommendations  from  the  PHS 
Advisory  Committee,  FDA  developed 
industry  guidance  for  testing  blood  for 
HCV,  quarantining  blood  and  blood 
components,  and  notifying  patients  who 
may  have  received  HCV-infected  blood 
and  blood  components.  We  explored  the 
possibility  of  using  a  program 
memorandum  to  notify  hospitals  that 
they  must  follow  FDA  guidance.  We 
believe,  however,  that  in  order  to 
protect  the  health  and  safety  of 
beneficiaries,  we  should  publish  an 
enforceable  regulation  that  will  enable 
us  to  ensure  compliance  through  the 
survey  process. 

The  FDA,  in  its  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  provides  a  lengthy  discussion 
and  cost-benefit  analysis  regarding  a 
targeted  lookback  program  compared  to 
a  general  lookback  program  for  HCV. 
Therefore,  the  following  discussion 


considers  some  key  elements  of 
successful  lookback  efforts,  describes 
certain  challenges  identified  in  lookback 
programs  already  in  operation,  and 
reviews  the  value  of  targeted  recipient 
notification  and  treatment  efforts. 

The  lookback  provisions  of  this 
interim  final  rule  with  comment  period 
can  be  characterized  as  a  targeted 
lookback  program,  meaning  that  the 
notification  of  infection  risk  is  limited 
to,  or  targeted  at,  individuals  identified 
as  recipients  of  blood  from  donors 
subsequently  found  to  test  positive  for 
HCV.  "This  program  is  distinct  from 
general  lookback  programs,  which  are 
aimed  at  all  patients  who  received  blood 
before  the  onset  of  screening  and  which 
include  the  recommendation  that  the 
patients  be  tested  for  evidence  of 
infection.  General  and  targeted  lookback 
programs  may  be  complementary. 
General  lookback  can  be  conducted  in  a 
variety  of  ways,  including  use  of  the 
broadcast  media,  education,  and  letter 
campaigns  addressed  to  physicians  or 
patients.  By  contrast,  teurgeted  lookback 
can  only  be  performed  successfully  if 
the  transfusion  service  is  aware  that  the 
donor  subsequently  tested  positive,  if 
donor  and  product  disposition  records 
are  available  to  link  blood  components 
with  the  identified  donors,  and  if  the 
physician  or  hospital  knows  the 
recipient’s  current  whereabouts. 
Hospitals  would  locate  recipient  records 
for  all  transfused  units  from  an  affected 
donor  and  would  have  current  recipient 
or  physician  address  information 
available  so  that  the  hospitals  could 
deliver  notifications.  Ideally,  the 
recipient  would  be  located,  and  would 
respond  to  the  notification  for  testing 
and  treatment,  if  appropriate. 

Despite  the  difficulties  of 
implementing  targeted  lookback,  it  is 
considered  a  valuable  means  of  reaching 
patients  at  high  risk  for  HCV.  For 
example,  a  comparison  of  Canadian 
efforts  in  targeted  lookback  with  general 
lookback  through  physician  and  public 
education  found  that  a  large  number  of 
patients  and  families  were  unaware  that 
the  patient  had  ever  received  a 
transfusion  while  in  the  hospital.  These 
recipients  would  not  have  been  reached 
through  the  general  lookback  effort. 

Timely  notification  is  important 
because  studies.of  patient 
characteristics  and  responsiveness  to 
therapy  indicate  that  the  best  results  are 
achieved  if  patients  receive  treatment 
when  they  are  younger  and  have  not  yet 
developed  cirrhosis.  The  primary 
treatment  for  chronic  hepatitis  C  is 
combination  therapy  witli  standard  or 
pegylated  interferon  alpha  and  ribavirin. 
Of  those  patients  who  undergo 
combination  treatment,  a  reported  40  to 
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50  percent  show  a  sustained  response 
(SR)  after  12  months  of  therapy. 
However,  interferon  alpha  produces  a 
wide  array  of  adverse  side  effects,  and 
some  patients  experience  a  relapse  after 
therapy.  Still,  the  benefits  for  patients 
identified  for  treatment  through  HCV 
lookback  are  likely  to  continue  to 
increase  as  improved  therapies  are 
developed.  FDA  has  recently  approved 
the  use  of  this  combination  therapy  for 
HCV  patients  who  suffer  a  relapse  after 
initial  therapy  with  interferon  alone. 

As  discussed  in  section  I  of  this 
document,  the  BPAC  and  PHS  Advisory 
Committee  have  met  a  number  of  times 
to  discuss  HCV  testing  and  other  issues 
related  to  HCV  lookback.  The  PHS 
Advisory  Committee  made 
recommendations  after  considering 
alternative  procedures  to  notify 
transfusion  recipients.  Alternative 
approaches  for  lookback  are  available 
but  are  not  considered  fully  effective. 
Because  of  the  importance  of  a  safe 
national  blood  supply  and  because  our 
mission  is  to  protect  the  public  health, 
we  accepted  the  recommendations  of 
the  PHS  Advisory  Committee  and  did 
not  select  an  alternative  approach. 

D.  Conclusion 

In  addition  to  the  prospective  HIV 
lookback  that  hospitals  are  currently 
required  to  perform,  hospitals  are  also 
required  to  conduct  a  lookback  of 
transfusion  recipients  of  potentially 
HCV-infected  blood.  This  interim  final 
rule  with  comment  period  also  requires 
hospitals  to  have  in  their  agreements 
with  BCEs  that  BCEs  notify  hospitals 
after  performing  their  own  FDA- 
mandated  lookback.  Therefore,  we  have 
prepared  an  analysis  consistent  with  the 
analysis  set  forth  by  the  RFA.  We 
solicited  public  comments  on  the  extent 
that  these  provisions  will  significantly 
economically  affect  any  of  the  entities. 

We  have  reviewed  this  interim  final 
rule  with  comment  period  under  the 
threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  it  will  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  482 

Grant  programs — health.  Hospitals, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble  42  CFR  part  482  is  amended 
as  set  forth  below: 


PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

■  1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  Amend  §  482.27  by — 

■  A.  Removing  the  designation  of 
paragraph  (a). 

■  B.  Redesignating  paragraphs  (b)  and 
(c)  as  paragraphs  (a)  and  (b), 
respectively. 

■  C.  Revising  re-designated  paragraph 
(b). 

■  D.  Adding  paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

§  482.27  Condition  of  participation: 
Laboratory  services. 
***** 

(b)  Standard:  Potentially  infectious 
blood  and  blood  components — (1) 
Potentially  human  immunodeficiency 
virus  (HFV)  infectious  blood  and  blood 
components.  Potentially  HIV  infectious 
blood  and  blood  components  are  prior 
collections  from  a  donor — 

(1)  Who  tested  negative  at  the  time  of 
donation  but  tests  reactive  for  evidence 
of  HIV  infection  on  a  later  donation; 

(ii)  Who  tests  positive  on  the 
supplemental  (additional,  more  specific) 
test  or  other  follow-up  testing  required 
by  FDA;  and 

(iii)  For  whom  the  timing  of 
seroconversion  cannot  be  precisely 
estimated. 

(2)  Potentially  hepatitis  C  virus  (HCV) 
infectious  blood  and  blood  components. 
Potentially  HCV  infectious  blood  and 
blood  components  are  the  blood  and 
blood  components  identified  in  21  CFR 
610.47. 

(3)  Services  furnished  by  an  outside 
blood  collecting  establishment.  If  a 
hospital  regularly  uses  the  services  of  an 
outside  blood  collecting  establishment, 
it  must  have  an  agreement  with  the 
blood  collecting  establishment  that 
governs  the  procurement,  transfer,  and 
availability  of  blood  and  blood 
components.  The  agreement  must 
require  that  the  blood  collecting 
establishment  notify  the  hospital — 

(i)  Within  3  calendar  days  if  the  blood 
collecting  establishment  supplied  blood 
and  blood  components  collected  from  a 
donor  who  tested  negative  at  the  time  of 
donation  but  tests  reactive  for  evidence 
of  HIV  or  HCV  infection  on  a  later 
donation  or  who  is  determined  to  be  at 
increased  risk  for  transmitting  HIV  or 
HCV  infection; 

(ii)  Within  45  days  of  the  test,  of  the 
results  of  the  supplemental  (additional, 
more  specific)  test  for  HIV  or  HCV,  as 


relevant,  or  other  follow-up  testing 
required  by  FDA;  and 

(iii)  Within  3  calendar  days  after  the 
blood  collecting  establishment  supplied 
blood  and  blood  components  collected 
from  an  infectious  donor,  whenever 
records  are  available,  as  set  forth  at  21 
CFR  610.48(b)(3). 

(4)  Quarantine  and  disposition  of 
blood  and  blood  components  pending 
completion  of  testing.  If  the  blood, 
collecting  establishment  (either  internal 
or  under  an  agreement)  notifies  the 
hospital  of  the  reactive  HIV  or  HCV 
screening  test  results,  the  hospital  must 
determine  the  disposition  of  the  blood 
or  blood  product  and  quarantine  all 
blood  and  blood  components  from 
previous  donations  in  inventory. 

(i)  If  the  blood  collecting 
establishment  notifies  the  hospital  that 
the  result  of  the  supplemental 
(additional,  more  specific)  test  or  other 
follow-up  testing  required  by  FDA  is 
negative,  absent  other  informative  test 
results,  the  hospital  may  release  the 
blood  and  blood  components  from 
quarantine. 

(ii)  If  the  blood  collecting 
establishment  notifies  the  hospital  that 
the  result  of  the  supplemental, 
(additional,  more  specific)  test  or  other 
follow-up  testing  required  by  FDA  is 
positive,  the  hospital  must — 

(A)  Dispose  of  the  blood  and  blood 
components;  and 

(B)  Notify  the  transfusion  recipients 
as  set  forth  in  paragraph  (b)(6)  of  this 
section. 

(iii)  If  the  blood  collecting 
establishment  notifies  the  hospital  that 
the  result  of  the  supplemental, 
(additional,  more  specific)  test  or  other 
follow-up  testing  required  by  FDA  is 
indeterminate,  the  hospital  must  destroy 
or  label  prior  collections  of  blood  or 
blood  components  held  in  quarantine  as 
set  forth  at  21  CFR  610.46(b)(2), 
610.47(b)(2),  and  610.48(c)(2). 

(5)  Recordkeeping  by  the  hospital. 

The  hospital  must  maintain — 

(i)  Records  of  the  source  and 
disposition  of  all  units  of  blood  and 
blood  components  for  at  least  10  years 
from  the  date  of  disposition  in  a  manner 
that  permits  prompt  retrieval;  and 

(ii)  A  fully  funded  plan  to  transfer 
these  records  to  another  hospital  or 
other  entity  if  such  hospital  ceases 
operation  for  any  reason. 

(6)  Patient  notification.  If  the  hospital 
has  administered  potentially  HIV  or 
HCV  infectious  blood  or  blood 
components  (either  directly  through  its 
own  blood  collecting  establishment  or 
under  an  agreement)  or  released  such 
blood  or  blood  components  to  another 
entity  or  individual,  the  hospital  must 
take  the  following  actions: 
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(i)  Make  reasonable  attempts  to  notify 
the  patient,  or  to  notify  the  attending 
physician  or  the  physician  who  ordered 
the  blood  or  blood  component  and  ask 
the  physician  to  notify  the  patient,  or 
other  individual  as  permitted  under 
paragraph  (b)(10)  of  this  section,  that 
potentially  HIV  or  HCV  infectious  hlood 
or  blood  components  were  transfused  to 
the  patient  and  that  there  may  be  a  need 
for  HIV  or  HCV  testing  and  counseling. 

(ii)  If  the  physician  is  unavailable  or 
declines  to  m^e  the  notification,  make 
reasonable  attempts  to  give  this 
notification  to  the  patient,  legal 
guardian,  or  relative. 

(iii)  Document  in  the  patient’s 
medical  record  the  notification  or 
attempts  to  give  the  required 
notification. 

(7)  Timeframe  for  notification — (i)  For 
donors  tested  on  or  after  February  20, 
2008.  For  notifications  resulting  from 
donors  tested  on  or  after  February  20, 
2008  as  set  forth  at  21  CFR  610.46  and 
21  CFR  610.47  the  notification  effort 
begins  when  the  blood  collecting 
establishment  notifies  the  hospital  that 
it  received  potentially  HIV  or  HCV 
infectious  blood  and  blood  components. 
The  hospital  must  make  reasonable 
attempts  to  give  notification  over  a 
period  of  12  weeks  unless — 

(A)  The  patient  is  located  and 
notified:  or 

(B)  The  hospital  is  unable  to  locate 
the  patient  and  documents  in  the 
patient’s  medical  record  the  extenuating 
circumstances  beyond  the  hospital’s 
control  that  caused  the  notification 
timeframe  to  exceed  12  weeks. 

(ii)  For  donors  tested  before  February 
20,  2008.  For  notifications  resulting 
from  donors  tested  before  February  20, 
2008  as  set  forth  at  21  CFR  610.48(h) 
and  (c),  the  notification  effort  begins 
when  the  blood  collecting  establishment 
notifies  the  hospital  that  it  received 
potentially  HCV  infectious  hlood  and 
blood  components.  The  hospital  must 
make  reasonable  attempts  to  give 
notification  and  must  complete  the 
actions  within  1  year  of  the  date  on 
which  the  hospital  received  notification 
from  the  outside  blood  collecting 
establishment. 

(8)  Content  of  notification.  The 
notification  must  include  the  following 
information: 

(i)  A  basic  explanation  of  the  need  for 
HIV  or  HCV  testing  and  counseling; 

(ii)  Enough  oral  or  written 
information  so  that  an  informed 
decision  can  be  made  about  whether  to 
obtain  HIV  or  HCV  testing  and 
counseling;  and 

(iii)  A  list  of  programs  or  places  where 
the  person  can  obtain  HIV  or  HCV 
testing  and  counseling,  including  any 


requirements  or  restrictions  the  program 
may  impose. 

(9)  Policies  and  procedures.  The 
hospital  must  establish  policies  and 
procedures  for  notification  and 
documentation  that  conform  to  Federal, 
State,  and  local  laws,  including 
requirements  for  the  confidentiality  of 
medical  records  and  other  patient 
information. 

(10)  Notification  to  legal 
representative  or  relative.  If  the  patient 
has  been  adjudged  incompetent  by  a 
State  court,  the  physician  or  hospital 
must  notify  a  legal  representative 
designated  in  accordance  with  State 
law.  If  the  patient  is  competent,  but 
State  law  permits  a  legal  representative 
or  relative  to  receive  the  information  on 
the  patient’s  behalf,  the  physician  or 
hospital  must  notify  the  patient  or  his 
or  her  legal  representative  or  relative. 
For  possible  HIV  infectious  transfusion 
recipients  that  are  deceased,  the 
physician  or  hospital  must  inform  the 
deceased  patient’s  legal  representative 
or  relative.  If  the  patient  is  a  minor,  the 
parents  or  legal  guardian  must  be 
notified. 

(11)  Applicability.  HCV  notification 
requirements  resulting  from  donors 
tested  before  February  20,  2008  as  set 
forth  at  21  CFR  610.48  will  expire  on 
August  24,  2015. 

(c)  General  blood  safety  issues.  For 
lookback  activities  only  related  to  new 
blood  safety  issues  that  are  identified 
after  August  24,  2007,  hospitals  must 
comply  with  FDA  regulations  as  they 
pertain  to  blood  safety  issues  in  the 
following  areas: 

(1)  Appropriate  testing  and 
quarantining  of  infectious  blood  and 
blood  components. 

(2)  Notification  and  counseling  of 
recipients  that  may  have  received 
infectious  blood  and  blood  components. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  22,  2005. 

Mark  B.  McClellan, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  December  18,  2006. 

Michael  O.  Leavitt, 

Secretary. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  August  17,  2007. 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2510,  2522,  2540,  2551, 
and  2552 

RIN  304&-AA44 

National  Service  Criminal  History 
Checks 

agency:  Corporation  for  National  and 
Community  Service. 

ACTION:  Final  rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation)  is 
issuing  a  regulation  requiring  grantees 
to  conduct  and  document  National 
Service  Criminal  History  Checks  on 
Senior  Companions  and  Foster 
Grandparents,  as  well  as  on  AmeriCorps 
State  and  National  (including  Education 
Award  Program)  participants  and  grant- 
funded  staff  in  those  programs  who,  on 
a  recurring  basis,  Iwve  access  to 
children,  persons  age  60  and  older,  or 
individuals  with  disabilities.  A  National 
Service  Criminal  History  Check  consists 
of  a  State  criminal  registry  check;  and  a 
National  Sex  Offender  Public  Registry 
(NSOPR)  check. 

DATES:  This  final  rule  is  effective 
November  23,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Borgstrom  at  (202)  606-6930 
iaborgstrom@cns.gov).  The  TDD/TTY 
number  is  (202)  606-3472.  You  may 
request  this  rule  in  an  alternative  format 
for  the  visually  impaired. 

I.  Background — The  October  26,  2006, 
Proposed  Rule 

On  October  26,  2006,  the  Corporation 
published  a  proposed  rule  (71  FR 
62573)  to  require  its  grantees  to  conduct 
and  document  criminal  history  checks 
on  Senior  Companions  and  Foster 
Grandparents,  as  well  as  on  AmeriCorps 
State  and  National  (including  Education 
Awards  Program)  participants  and 
grant-funded  staff  in  those  programs 
who,  on  a  recurring  basis,  have  access 
to  children,  persons  age  60  and  older,  or 
individuals  with  disabilities.  The 
objective  of  this  rule  is  to  help  protect 
vulnerable  individuals  who  are 
beneficiaries  of  programs  that  are 
funded  by  the  Corporation.  This  update 
to  the  Corporation’s  criminal  history 
check  policies  was  prompted  by  a 
recommendation  by  the  Corporation’s 
Acting  Inspector  General  in  an  advisory 
letter  to  the  Corporation’s  Chief 
Executive  Officer  in  January  2005. 

Emphasis  on  Protecting  Vulnerable 
Populations 

Many  national  and  community 
service  programs  are  dedicated  to 
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helping  children  learn  to  read,  giving 
children  better  opportunities  to  thrive, 
helping  older  persons  maintain  their 
independence,  and  otherwise  serving 
vulnerable  individuals  while  striving  to 
recruit  diverse  participants.  With  this 
commitment  comes  the  responsibility  to 
safeguard  the  well-being  of  program 
beneficiaries,  including  the  effective 
screening  of  staff,  participants,  and 
volunteers.  This  responsibility  is 
principally  determined  by  State  law, 
and  the  standard  of  care  required  may 
vary  from  one  State  to  another. 
Organizations  carrying  out  national  and 
community  service  programs  should 
establish  and  regularly  review  their 
screening  and  supervision  practices  as 
measured  against  the  applicable 
standard  of  care  under  State  law. 

The  Corporation’s  Authority 
Sections  192A,  193,  and  193A  of  the 
National  and  Community  Service  Act  of 
1990,  42  U.S.C.  1265lb-d,  give  the 
Corporation  broad  authority  to  establish 
rules  to  protect  program  beneficiaries. 
This  authority  is  reinforced  by 
Executive  Order  13331,  National  and 
Community  Service  Programs  (Feb.  27, 
2004),  60  FR.  9911  (Mar.  3,  2004),  which 
directs  the  Corporation  to  “strengthen 
its  oversight  of  national  and  community 
service  programs  through  performance 
and  compliance  standards  and  other 
management  tools.” 

FBI  Fingerprint  Checks 
Rapid  advances  in  technology  are 
increasing  the  availability  and 
accessibility  of  information  about 
individuals  in  our  society.  However,  we 
have  not  yet  identified  any  established 
criminal  history  check  process  at  the 
national  level  that  we  can  mandate  for 
all  grantees.  The  FBI  maintains  the  most 
complete  criminal  database  in  the 
United  States,  with  records  that  are 
fingerprint-based.  A  fingerprint  check  of 
this  database  is  generally  considered  the 
most  reliable,  in  part  because  it  screens 
a  physical  characteristic  rather  than  a 
name  provided  by  an  applicant. 
However,  FBI-maintained  records  can 
sometimes  be  less  complete  and  less  up- 
to-date  than  State  records,  and  are 
available  only  to  organizations 
specifically  authorized  by  a  Federal  or 
State  law.  Many  organizations  operating 
national  and  community  service 
programs  do  not  currently  have  access 
to  FBI  fingerprint  checks. 

The  Attorney  General’s  Report  on 
Criminal  History  Background  Checks 

In  2006,  the  U.S.  Attorney  General 
issued  a  report  with  recommendations 
for  broader  access  to  FBI  criminal 
history  records  for  non-criminal 


purposes,  including  screening 
volunteers  for  entities  providing, 
services  to  children,  the  elderly,  and 
individuals  with  disabilities.  The 
Attorney  General’s  Report  on  Criminal 
History  Background  Checks  (June  2006) 
is  available  on-line  at  http:// 

WWW. usdoj.gov/oIp/ 

ag_bgchecks_report.pdf  (hereinafter  The 
Attorney  General’s  Beport).  As  such 
recommendations  are  implemented  in 
Federal  and  State  law,  grantees 
operating  national  and  community 
service  programs  may  have  better  access 
to  FBI  fingerprint  checks.  In  time,  they 
may  also  have  access  to  State  and 
national  criminal  history  databases  that 
make  use  of  driver’s  licenses 
incorporating  fingerprint  or  other 
biometric  data  as  a  result  of  the  Real  ID 
Act  of  2005  (Pub.  L.  109-13)  and  new 
biometric  techniques  such  as  DNA 
identification. 

The  PROTECT  Act 

We  are  aware  of  Congressional 
interest  in  making  accurate  information 
about  individuals’  criminal  history 
available  while  appropriately  limiting 
the  sharing  of  such  information.  For 
example,  the  PROTECT  Act  (Pub.  L. 
108-21)  authorizes  the  Boys  &  Girls 
Club  of  America,  the  National  Council 
of  Youth  Sports,  the  National  Mentoring 
Partnership,  and  nonprofit  organizations 
that  provide  care,  treatment,  education, 
training,  instruction,  supervision,  or 
recreation  to  children  to  participate  in  a 
pilot  program  with  the  National  Center 
for  Missing  and  Exploited  Children  to 
obtain  FBI  fingerprint  criminal  history 
checks  on  volunteer  applicants  for  a 
fixed  fee  of  $18.00  per  individual. 
Corporation  grantees  that  provide  the 
above  types  of  services  to  children  may 
consider  contacting  the  National  Center 
for  Missing  and  Exploited  Children 
[http://www.missingkids.com)  to 
determine  if  they  are  eligible  to 
participate  in  the  pilot  program. 
Alternatively,  mentoring  organizations, 
such  as  Foster  Grandparent  programs 
and  many  AmeriCorps  programs,  may 
request  to  participate  through  the 
National  Mentoring  Partnership  [http:// 
www.mentoring.org),  a  current 
participant  in  the  pilot  program.  The 
lessons  learned  from  the  ongoing 
PROTECT  Act’s  pilot  program  are  likely 
to  inform  and  spur  greater  and  more 
effective  coordination  across  State  lines. 
For  example,  in  January,  2007,  Senators 
McCain  and  Schumer  introduced 
legislation  (S.431,  Keeping  the  Internet 
Devoid  of  Sexual  Predators  Act  of  2007, 
or  KIDS  Act)  to  strengthen  national 
reporting  requirements  (including  the 
requirement  to  register  online  Internet 
identifiers)  for  sex  offenders.  Also,  in 


January,  2007,  Congressman  Pomeroy 
introduced  legislation  (H.R.  719)  to 
establish  a  National  Sex  Offender  Risk 
Classification  Task  Force  to  create 
guidelines  for  a  risk-based  sex  offender 
classification  system  for  use  in  sex 
offender  registries.  Amid  this  changing 
landscape,  the  Corporation  seeks  at  this 
time  to  achieve  a  consistent  baseline 
practice  among  Senior  Cornpanion  and 
Foster  Grandparent  programs,  and 
among  AmeriCorps  State  and  National 
programs  serving  children,  persons  age 
60  and  older,  or  individuals  with 
disabilities. 

The  Requirement  for  Grantees  To 
Establish  a  Baseline  Screening  Process 

This  rule  establishes  a  baseline 
screening  process  at  the  national  level. 
This  screening  requirement  will  be  a 
Federal  grant  condition  separate  and 
apart  from  any  State  requirement. 

The  Need  for  a  Comprehensive 
Screening  Process 

This  baseline  screening  requirement  * 
does  not,  however,  preclude  grantees 
from  conducting  a  more  thorough 
evaluation  of  supervising  staff  and 
participants  if  they  choose  to  do  so. 
Criminal  history  checks  are  one  part  of 
an  effective  risk  management  approach 
to  protecting  program  participants  from 
harm  as  well  as  protecting  the 
sponsoring  organization  from  liability. 
Organizations  serving  children  and 
other  vulnerable  populations  need  to-be 
mindful  that  no  screening  process  is 
foolproof. 

Sponsoring  organizations  should  also 
note  that  the  design  and  operation  of 
programs  can  provide  additional 
safeguards.  Examples  include  programs 
designed  to  minimize  opportunities  for 
potential  abuse;  regular  child  or  elder 
abuse  prevention  training;  restricted 
one-on-one  and  other  unsupervised 
contact  with  vulnerable  clients; 
controlled  access  to  areas  where 
vulnerable  clients  are  present; 
unannounced  observation  visits;  and  the 
posting  and  reinforcement  of  protocols 
on  how  to  respond  to  suspected  or 
reported  abuse.  To  assist  our  grantees, 
the  Corporation  has  distributed  and  also 
made  available  on  our  Web  site  the  Staff 
Screening  Tool  Kit,  3rd  Edition,  a 
publication  prepared  by  the  Nonprofit 
Risk  Management  Center  that  contains 
helpful  information  designed  to 
strengthen  an  organization’s  staff  and 
volunteer  screening  and  supervision 
processes.  You  can  access  this  resource 
at  http://www.nationalservice.gov/ 
screeningtoolki  t. 
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Fairness  and  Confidentially 

The  National  Service  Criminal  History 
Check  also  seeks  to  ensure  fairness  and 
confidentiality  in  handling  criminal 
history  information.  Such  fairness  and 
confidentiality  considerations  are 
congruent  with  the  Attorney  General’s 
privacy  recommendation  and  discussion 
of  “fair  information  practices”  as 
applied  to  criminal  history  records  in 
The  Attorney  General’s  Report.  As  the 
Attorney  General  points  out,  we  also 
have  an  interest,  as  a  society,  in 
rehabilitating  individuals  with  a 
criminal  history  and  in  avoiding 
unlawful  discrimination.  In  developing 
the  rule,  the  Corporation  reviewed 
comments  and  public  statements 
submitted  to  DOJ  by  privacy,  civil 
liberties,  and  ex-offender  advocates 
concerning  the  impact  of  criminal 
background  checks  and  sex  offender 
registries  on  privacy,  rehabilitation,  and 
discrimination.  Because  criminal 
history  searches  and  results  often 
disclose  other  potentially  sensitive 
identifying  data,  such  as  Social  Security 
number,  date  of  birth,  driver’s  license 
number,  and  home  address,  grantees 
need  to  protect  the  individuals 
concerned  from  identity  theft,  physical 
threats,  or  other  injury.  Fairness  and  . 
confidentiality  procedures  can  also  help 
ensure  that  qualified  prospective 
program  volunteers,  participants,  and 
employees  are  not  discouraged  from 
seeking  to  be  involved  in  national  and 
community  service  programs. 

Laws  That  Prohibit  Employment 
Discrimination 

Closely  related  to  privacy 
requirements  are  Federal  and  State  laws 
that  prohibit  discrimination  in 
employment,  such  as  Title  VII  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 

2000e  et  seq.).  This  can  be  an  issue,  for 
example,  if  employment  decisions  are 
attributed  to  the  results  of  criminal 
history  checks,  but  the  results  are 
actually  used  as  a  pretext  for  excluding 
individuals  based  on  their  race,  religion, 
gender,  or  age.  The  recently-revised 
Equal  Employment  Opportunity 
Commission  (EEOC)  Compliance 
Manual,  Section  15:  Race  emd  Color 
Discrimination  (April  19,  2006),  refers 
to  court  rulings  on  the  potential 
“disparate  impact”  of  a  hiring  policy 
based  on  arrests  or  convictions.  The 
EEOC  suggests  that  prospective 
employers  should  weigh  the  following 
factors  in  each  case  to  ensure  their 
decisions  to  disqualify  applicants  based 
on  criminal  history  results  are  grounded 
on  defensible  “business  needs,”  despite 
any  differential  impact: 


•  The  nature  and  gravity  of  the 
offense; 

•  The  time  that  has  passed  since  the 
conviction  or  completion  of  the 
sentence;  and 

•  The  natiue  of  the  job  held  or 
sought. 

These  considerations  apply  directly  to 
preventing  unlawful  discrimination  in 
the  employment  of  persons  for  covered 
grant-funded  staff  positions,  and  may  be 
relevant  to  a  national  and  community 
service  program’s  evaluation  of 
applicants  to  a  position  as  a  staff 
member  or  participant.  The  EEOC 
Compliance  Manual  is  available  online 
at:  http://www.eeoc.gov/policy/docs/ 
race-color.html. 

Preliminary  Public  Input 

On  October  17,  2005,  the  Corporation 
published  a  notice  in  the  Federal 
Register  inviting  informal  preliminary 
public  input  in  advance  of  rulemaking 
(70  FR  60257).  The  Corporation  also 
held  two  conference  calls  following  the 
notice.  The  Corporation  considered  the 
input  received  in  drafting  its  proposed 
rule. 

60-Day  Comment  Period 

In  the  Federal  Register  of  October  26, 
2006  (71  FR  62573),  the  Corporation 
published  the  proposed  rule,  with  a  60- 
day  comment  period.  In  addition  to 
accepting  comments  in  writing,  the 
Corporation  held  two  conference  calls 
in  November,  2006.  The  Corporation 
received  over  70  comments  concerning 
the  proposed  rule,  including  those  in 
writing  and  those  received  through  the 
conference  calls.  Comments  are 
discussed  in  detail  in  Part  III. 

In  general,  almost  all  of  the  comments 
supported  the  requirement  that  criminal 
history  background  and  NSOPR  checks 
be  conducted  on  individuals  working 
with  vulnerable  populations  in  the 
positions  designated  in  the  proposed 
rule. 

II.  Discussion  of  the  Final  Rule 

Covered  Positions 

This  final  rule  covers  Senior 
Companions  and  Foster  Grandparents, 
and  pculicipant  positions  in  AmeriCorps 
State  and  National  and  other  programs 
that  provide  a  Corporation-funded 
living  allowance,  stipend,  education 
award,  or  other  remuneration  to 
individuals  who  have  recurring  access 
to  children,  persons  age  60  and  older,  or 
individuals  with  disabilities.  We  define 
“children”  as  individuals  17  years  of 
age  and  younger,  consistent  with  the 
PROTECT  Act.  Sixty  years  of  age — the 
lowest  age  commonly  used  by  Congress 
to  define  elderly  persons — is  the 


threshold  age  for  protecting  elderly 
persons.  “Individuals  with  disabilities” 
has  the  same  meaning  given  the  term  in 
the  Rehabilitation  Act  in  29  U.S.C. 
705(20)(B),  and  includes  any  person 
who  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
The  final  rule  also  covers  grant-funded 
staff  with  access  to  the  identified 
vulnerable  populations  in  these 
programs.  Grantees,  therefore,  must 
establish  the  age  and  disability  status  of 
program  participants,  including 
beneficiaries. 

The  rule  covers  the  Senior 
Companion  and  Foster  Grandparent 
programs  because  their  focus  on  serving 
vulnerable  populations  warrants 
baseline  screening  provisions  that  meet 
a  national  standard.  The  requirement 
includes  specific  search  elements,  as 
well  as  fairness  considerations.  It  gives 
more  specific  direction  to  Senior 
Companion  and  Foster  Grandparent  ^ 
sponsoring  organizations  in  carrying  out 
an  important  part  of  their  responsibility 
to  establish  risk  management  policies 
and  procedures,  and  disqualihes 
registered  sex  offenders  from  serving  as 
Senior  Companions  or  Foster 
Grandpcuents. 

Currently,  AmeriCorps  State  and 
National  grant  programs,  including  the 
Education  Awards  Program,  have  a 
criminal  background  check  requirement 
in  their  grant  provisions.  In  light  of  the 
Corporation’s  substantial  support  for 
AmeriCorps  participants,  all  of  whom 
are  eligible  to  receive  a  Corporation- 
funded  education  award  upon 
successful  completion  of  service,  we 
believe  that  baseline  screening 
requirements  are  appropriate.  This  rule 
adds  details  to  the  required  search 
elements,  establishes  procedures  to 
assure  fairness  tmd  confidentiality,  and 
disqualifies  registered  sex  offenders 
from  AmeriCorps  positions  with 
recurring  access  to  children,  persons  age 
60  and  older,  or  individuals  with 
disabilities. 

The  rule  also  applies  to  other 
Corporation-supported  grant  programs 
in  which  service  participants  receive  a 
Corporation-funded  living  allowance, 
stipend,  or  education  award  and,  on  a 
recurring  basis,  have  access  to  children, 
persons  age  60  and  older,  or  individuals 
with  disabilities.  For  example,  the  rule 
would  also  cover  a  non-AmeriCorps 
program  that  provides  a  stipend  to 
participants  who  tutor  children  in  an 
after-school  program. 
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Programs  Not  Covered  Under  Final  Rule 

The  rule’s  requirements  do  not  cover 
individuals  in  the  RSVP  or  Learn  and 
Serve  America  programs,  or  unaffiliated 
volunteers  recruited  by  national  and 
community  service  programs.  Those 
individuals  have  an  attenuated 
connection  to  the  Corporation,  and  the 
Federal  government  does  not  directly 
facilitate  unsupervised  contact  between 
vulnerable  persons  and  individuals 
through  those  programs.  The 
Corporation  therefore  defers  to  existing 
duties  of  care  under  State  law.  For 
example,  participants  in  Learn  and 
Serve  K-1 2  programs  seldom  serve  in 
unsupervised  settings.  In  addition, 
participants  in  Learn  and  Serve  Higher 
Education  programs,  who  concentrate 
primarily  on  curriculum  development, 
as  well  as  participants  in  Community- 
Based  programs  who  usually  serve  in 
supervised,  group  settings,  generally  do 
not  have  unsupervised  access  to 
vulnerable  populations.  The 
Corporation  emphasizes,  however,  the 
importance  of  ascertaining  and  meeting 
the  applicable  standards  of  care  under 
State  law  for  all  Corporation-supported 
programs  and  activities.  The  final  rule 
also  does  not  cover  the  AmeriCorps 
National  Civilian  Community  Corps  or 
the  AmeriCorps  VISTA  programs,  as  the 
selection  of  participants  in  those 
programs  is  made  by  Federal  personnel 
rather  than  by  grantee  organizations. 
While  the  Corporation  has  strengthened 
our  internal  screening  practices  in  both 
of  those  federally-operated  programs 
through  an  arrangement  with  the  U.S. 
Office  of  Personnel  Management,  these 
programs  are  outside  the  scope  of  this 
rulemaking. 

Specifics  of  the  Final  Rule 

The  rule  requires  a  criminal  history 
review  that  reflects  information  that 
should  be  reasonably  accessible  to 
grantees.  The  following  elements  are 
required: 

Components  of  the  National  Service 
Criminal  History  Check 

Unless  the  Corporation  approves  an 
alternative  screening  protocol  and 
unless  prohibited  or  otherwise 
precluded  by  State  law,  a  covered 
grantee  must,  in  selecting  an  individual 
for  participation,  conduct  and  document 
two  searches:  (A)  A  search  (by  name  or 
fingerprint)  of  the  State  criminal  registry 
for  the  State  in  which  the  program 
operates  and  the  State  in  which  the 
applicant  resides  at  the  time  of 
application;  and  (B)  a  search  of  the 
Department  of  Justice  (DOJ)  National 
Sex  Offender  Public  Registry  (NSOPR) 
at  http://wwiv.nsopr.gov.  The  term 


“State,”  when  used  in  this  rule,  also 
includes  U.S.  Territories,  as  defined  in 
45  CFR  2510.20;  2551.12  (u);  and 
2552.12  (x). 

Required  Procedures 

Procedures  must  include;  (a) 
Verification  of  the  applicant’s  identity 
by  examining  a  government-issued 
photo  identification  card;  (b)  prior, 
written  authorization  by  the  applicant 
authorizing  the  program  to  conduct 
State  criminal  registry  checks  (not 
required  for  NSOPR  checks),  as  well  as 
authorization  to  share  the  results  of  that 
check  within  the  program,  as 
appropriate;  (c)  documentation  of  the 
applicant’s  understanding  that  selection 
into  the  program  is  contingent  upon  the 
organization’s  review  of  the  applicant’s 
criminal  history,  if  any;  (d)  an 
opportunity  for  the  applicant  to  review 
and  challenge  the  factual  accuracy  of  a 
result  before  action  is  taken  to  exclude 
the  applicant  from  the  position;  (e) 
safeguards  to  ensure  the  confidentiality 
of  any  information  relating  to  the 
criminal  history  check,  consistent  with 
the  authorization  provided  by  the 
applicant  (grantees  may  find  a  useful 
model  in  considering  confidentiality 
safeguards  in  the  Federal  Trade 
Commission’s  Standards  for 
Safeguarding  Customer  Information,  16 
CFR  Part  314,  posted  at  http:// 

WWW. ftc.gov /os/ 2002/ 05/ 
67fr36585.pdf.);  and  (f)  ensuring  that  an 
individual,  for  whom  the  results  of  a 
required  State  criminal  registry  check 
are  pending,  is  not  permitted  to  have 
access  to  vulnerable  beneficiaries 
without  being  accompanied  by  an 
authorized  program  representative  who 
has  previously  been  cleared  for  such 
access. 

An  individual  who  refuses  to 
authorize  a  program  to  conduct  a 
criminal  history  State  registry  check,  or 
who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal 
history,  may  not  serve  in  a  covered 
position. 

Required  Documentation 

A  grantee  must  document  in  writing 
that  it  (or  its  designee)  verified  the 
identity  of  the  individual  by  examining 
the  individual’s  government-issued 
photo  identification  card,  conducted  the 
required  checks,  maintained  the  results 
of  the  National  Service  Criminal  History 
Check  (unless  precluded  by  State  law), 
and  considered  the  results  in  selecting 
or  retaining  an  individual  for  a  covered 
position. 


NSOPR  Checks  Required  on  All  Covered 
Positions,  Including  Those  Currently 
Serving 

The  NSOPR  is  a  DOJ-sponsored 
Internet-based,  searchable  Web  site  that 
provides  one-stop  access  to  registries 
from  all  50  States,  Guam,  Puerto  Rico, 
and  the  District  of  Columbia.  To  assist 
the  public,  the  FBI  also  has  a  link  on  its 
Web  site  to  each  State’s  sexual  offender 
registry.  The  FBI  Web  site  can  be 
accessed  at  http://www.fbi.gov/hq/cid/ 
cac/States.htm.  The  NSOPR  check  must 
be  conducted  on  any  applicant  for  a 
covered  position,  as  well  as  on  any 
individual  currently  serving  in  a 
covered  position  at  the  time  this  rule 
becomes  effective.  Grantees  should 
know  that  the  NSOPR  compiles,  but 
does  not  independently  verify  or 
analyze,  data  that  is  provided  by  each 
State,  and  even  if  current  legislative 
proposals  to  establish  national  reporting 
standards  are  adopted,  there  may 
continue  to  be  differences  in  the  content 
and  currency  of  data  held  respectively 
in  the  NSOPR  and  State  sex  offender 
registries. 

Effective  Dates  for  Conducting  State 
Criminal  Registry  and  NSOPR  Checks 

A  Senior  Companion  or  Foster 
Grandparent  sponsoring  organization 
must  demonstrate  that  any  required 
State  criminal  registry  check  is 
conducted  at  least  once  for  any  Senior 
Companion  or  Foster  Grandparent  who 
begins  serving  with  the  program  on  or 
after  the  effective  date  of  this  rule.  An 
AmeriCorps  grantee  must  document  that 
the  required  State  criminal  registry 
check  is  conducted  the  first  time  an 
individual  applies  for  a  covered 
^  position  in  its  program  on  or  after  the 
rule’s  effective  date.  NSOPR  checks 
must,  however,  be  conducted  for  all 
Senior  Companion,  Foster  Grandparent, 
and  AmeriCorps  covered  positions, 
including  those  currently  serving  at  the 
time  this  final  rule  becomes  effective. 
Programs  must  complete  the  NSOPR 
check  on  their  current  participants  and 
grant-funded  employees  in  covered 
positions  within  90  days  from  the 
publication  date  of  the  final  rule. 

Alternative  Search  Procedures 

If  a  grantee  demonstrates  that,  for 
good  cause,  including  a  conflict  with 
State  law,  it  is  unable  to  conduct  the 
required  searches  or  that  it  can  obtain 
substantially  equivalent  or  better 
information  through  an  alternative 
process,  the  Corporation  will  consider 
approving  an  alternative  search  protocol 
proposed  in  writing  by  the  grantee.  This 
includes,  but  is  not  limited  to,  situations 
where  a  State  or  local  government  body 
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has  established  screening  and 
documentation  requirements  designed 
to  protect  one  or  more  vulnerable 
populations  covered  by  the  final  rule.  A 
school  board,  for  example,  acting 
pursuant  to  State  legislation,  may  have 
set  requirements  for  screening  staff  and 
volunteers  that  provide  substantially 
equivalent  protections  to  the  vulnerable 
populations  identified  in  this  rule. 
Consequently,  a  teacher  corps,  whose 
members  are  all  school  district 
employees  screened  pursuant  to  a 
requirement  imposed  by  a  school  board 
or  other  governing  body,  would  satisfy 
the  criteria  for  an  approved  alternative 
search  procedure.  In  determining 
whether  an  alternative  process  results  in 
substantially  equivalent  or  better 
information,  the  Corporation  will 
review  the  nature  of  the  sources 
included  in  the  alternative  process,  as 
well  as  the  reliability  of  the  information 
obtained.  A  current  grantee  can  submit 
a  written  request  within  90  days  after 
the  pqblication  of  this  rule  to  the 
Corporation  for  approval  of  an 
alternative  search  protocol.  A  grantee 
qualifying  for  an  exception  must  still 
conduct  NSOPR  checks  on  its 
participants  and  grant-funded 
employees,  if  not  already  required 
under  State  or  local  authority. 

Grantees  must  submit  any  applicable 
alternative  protocol  requests  for 
approval  in  writing  to  the  Corporation’s 
Office  of  Grants  Management.  The 
Office  of  Grants  Management  will 
review  the  alternative  protocol  and  will 
consider  factors  including,  but  not 
limited  to;  (1)  That  it  sufficiently 
verifies  the  identity  of  the  applicant: 
and  (2)  that  it  includes  a  search  of  an 
alternative  criminal  database  that  is 
sufficient  to  identify  the  existence,  or 
absence  of,  a  criminal  offense. 

In  addition,  a  grantee  that  conducts 
and  documents  a  criminal  history  check 
through  the  FBI  or  through  a  national 
name-based  check  that,  at  a  minimum, 
includes  a  search  of  the  State  criminal 
registry  in  the  State  in  which  the 
program  is  operating,  as  well  as  in  the 
State  in  which  the  applicant  resides, 
will  be  deemed  to  have  satisfied  the 
required  State  criminal  registry  check 
and  does  not  need  separate  approval  by 
the  Corporation. 

Additional  Safeguards 

Establishing  a  baseline  process  as  a 
grant  condition  is  in  no  way  intended  to 
discourage  grantees  from  undertaking 
additional  measures  to  screen 
applicants.  For  example,  grantees 
should  be  aware  that  individuals  might 
provide  a  false  name  during  the 
application  process.  Consequently, 
while  a  grantee  must  verify  cm 


applicant’s  identity  with  a  government- 
issued  photo  identification  card,  such  as 
a  driver’s  license,  the  Corporation  also 
strongly  encourages  grantees  to  take 
other  precautionary  steps  such  as 
consistently  checking  references  or  past 
employment.  Additional  screening 
practices  include  conducting  a  personal 
interview  or,  for  an  individual  whose 
program  assignruent  will  include 
driving  a  vehicle,  examining  driving 
records.  In  addition,  some  programs 
have  access  to  State-based  child  abuse 
or  elder  abuse  registries.  A  grantee’s 
decision  to  take  any  of  these  additional 
steps  reflects  the  organization’s  own 
judgment  about  appropriate  screening 
and  is  not  considered  a  requirement 
under  the  Corporation  grant. 

Terminations  and  the  Corporation’s 
Refill  Policy 

The  Corporation’s  refill  policy  may 
enable  AmeriCorps  program  grantees 
that  have  fully  enrolled  their  awarded 
slots  to  replace  a  participant  who 
terminates  service  before  completing  a 
required  minimum  (currently  30 
percent)  of  his  or  her  term  and  without 
having  receiving  a  pro-rated  education 
award.  If  the  background  screening 
results  in  the  participant  being 
ineligible  to  serve  and  the  participant 
has  already  served  more  than  the  term 
of  service  specified  under  the  refill 
policy,  a  grantee  may  seek  an  exception 
to  the  refill  policy  by  submitting  a 
written  request  for  an  exception  to  the 
Corporation’s  Office  of  Grants 
Management.  The  Office  of  Grants 
Management  will  review  the  request 
based  on  factors  including,  but  not 
limited  to,  whether  the  delay  in 
obtaining  the  criminal  history  check  for 
fcthe  participant  was  a  result  of  the 
grantee’s  lack  of  due  diligence,  or  was 
for  a  reason  that  was  beyond  the 
grantee’s  control,  and  will  reply  within 
30  days  of  receipt  of  such  requests. 

Disqualification  of  Registered  Sex 
Offenders 

States  have  developed  sexual  offender 
registries  to  inform  the  public 
concerning  the  presence  and  location  of 
individuals  who  have  been  convicted  of 
certain  sex-related  offenses,  either 
committed  within  that  State,  or  in 
another  State.  Depending  on  the  severity 
of  the  convicted  offense,  individuals  are 
required  to  register  as  sex  offenders 
either  for  a  specified  number  of  years 
(e.g.,  10  years)  or  for  life. 

An  individual  who  is  subject  to  a 
State  sex  offender  registration 
requirement  is  deemed  unsuitable  for, 
and  may  not  serve  in,  a  covered 
position.  The  disqualification  includes 
individuals  who  are  applicants  for 


covered  positions,  as  well  as  individuals 
who  are  currently  serving  with  the 
organization  in  a  covered  position. 

Grantees  not  Precluded  From  Adopting 
Other  Disqualifying  Offenses 

In  developing  the  proposed  rule,  the 
Corporation  considered  other 
disqualifying  factors  and  offenses,  such 
as  convictions  for  serious  and  violent 
felonies,  but  ultimately  determined  that 
the  selection  criteria  for  covered 
positions — ^beyond  any  statutory 
eligibility  criteria  and  the 
disqualification  of  registered  sex 
offenders — should  continue  to  be  the 
responsibility  of  each  grantee 
organization.  Therefore,  this  rule  does 
not  preclude  a  grantee  from  adopting 
additional  grounds  for  disqualification 
if  it  decides  that  it  is  appropriate  or 
necessary  for  a  particular  program. 
Grantees  should,  however,  be  aware  that 
State  law  may  specifically  prohibit  the 
consideration  of  conviction  or  arrest 
records  under  certain  circumstances. 
Finally,  grantees  should  look  at  criminal 
history  checks  as  but  one  of  many 
sources  of  information  to  assess  whether 
an  individual  is  suitable  for  a  program. 

Selection  of  Applicants  Pending 
Criminal  History  Results 

A  grantee  may  not  select  an 
individual  for  a  position  that  has 
recurring  access  to  children,  persons  age 
60  and  older,  or  individuals  with 
disabilities  prior  to  determining 
whether  the  individual  is  subject  to  a 
State  sex  offender  registration 
requirement,  which  is  readily 
ascertainable  through  an  on-line  search. 
Because  the  additionally-required 
search  of  State  criminal  registries,  or  an 
approved  alternative  search,  may  take 
more  time,  a  grantee  is  not  precluded 
under  this  rule  from  selecting  or  placing 
an  individual  contingent  upon  obtaining 
these  additional  results  subsequently. 
However,  until  all  required  State 
criminal  registry  check  results  are 
received  and  reviewed  by  the  grantee, 
an  applicant  may  not  have  access  to  a 
vulnerable  beneficiary  without  being 
accompanied  by  an  authorized  program 
representative  who  has  previously  been 
cleared  to  have  such  access.  A  grantee 
should  take  other  reasonable 
precautions  to  ensure  that  safeguards 
are  in  place  while  the  results  are 
pending,  including  additional 
monitoring,  and  other  risk  mitigation 
steps,  as  determined  by  the  grantee.  The 
Corporation  again  emphasizes  that  the 
NSOPR  check  must  be  conducted  before 
the  individual  begins  to  serve,  as  it  is  a 
no-cost,  almost  instantaneous  search 
that  can  be  conducted  by  accessing  the 
DOJ  Web  site. 
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Use  of  Intermediary  Permitted 

A  grantee  may  ascertain  and  assess  an 
individual’s  criminal  history  or  sex 
offender  status  directly  from  the 
applicable  government  agency,  or 
indirectly  through  a  duly  authorized 
intermediary  selected  by  the  grantee 
such  as  a  commercial  entity  or  nonprofit 
organization.  However,  as  a  prudential 
matter,  grantees  should  routinely  review 
the  intermediary’s  criminal  history 
check  procedures  and  practices  to 
ensure  that  they  are  in  compliance  with 
the  Corporation’s  requirements.  In 
addition,  because  the  amount  of  time 
from  application  until  actual  enrollment 
can  be  substantial,  grantees  should 
ensure  that  the  criminal  history  result 
that  it  reviews  before  selecting  the 
applicant  is  as  current  as  possible. 

Costs 

The  final  rule  requires  grantees  (or 
their  designees)  to  obtain  and  document 
a  National  Service  Criminal  History 
Check  for  covered  individuals.  The 
Corporation  considers  the  cost  of  this 
required  criminal  history  check  a 
reasonable  and  necessary  program  grant 
expense,  such  costs  being 
presumptively  eligible  for. 
reimbursement.  A  grantee  should 
include  the  costs  associated  with  its 
screening  process  in  the  grant  budget  it 
submits  for  approval  to  the  Corporation. 

Unless  specifically  approved  by  the 
Corporation,  a  grantee  may  not  charge 
an  individual  for  the  cost  of  a  criminal 
history  check  required  under  this  rule. 
The  Corporation  will  consider 
approving,  for  example,  a  long-standing 
school  district  policy  of  charging  staff, 
volunteers,  and  others  who  work  or 
serve  in  schools  for  the  cost  of  criminal 
history  checks,  provided  the  income  is 
treated  in  accordance  with  applicable 
grant  conditions.  In  addition,  because 
criminal  history  checks  are  inherently 
attributable  to  operating  a  program,  such 
costs  may  not  be  charged  to  a  State 
commission  administrative  grant. 

We  will  monitor  the  screening  and 
documentation  requirement  as  a 
material  condition  of  receiving  a 
Corporation  grant.  A  grantee’s  material 
failure  to  comply  with  this  requirement 
(including  the  NSOPR  check)  will  result 
in  the  Corporation  taking  appropriate 
action,  up  to  and  including  denial  of  the 
grantee’s  claim  for  reimbursements,  , 
suspending  the  grantee’s  access  to  grant 
funds,  or  restricting  (or  denying)  the 
grantee’s  eligibility  to  obtain  future 
grants  from  the  Corporation.  And 
specifically,  a  grantee  jeopardizes 
eligibility  for  reimbursement  of  costs 
related  to  a  disqualified  individual  if  it 


fails  to  perform  or  document  the 
required  check. 

III.  Comments  and  Response 

Of  the  more  than  70  comments 
received,  the  vast  majority  of  the 
comments  supported  the  requirement 
that  national  service  programs  conduct 
and  document  criminal  history  checks 
on  individuals  in  covered  positions.  The 
comments  and  our  responses  are  set 
forth  below. 

Comment:  Several  commenters 
inquired  as  to  why  the  Corporation  was 
not  including  the  RSVP  or  Learn  and 
Serve  programs  under  this  rule. 

Response:  The  Corporation’s 
connections  with  individual 
participants  in  the  RSVP  and  Learn  and 
Serve  programs  are  sufficiently 
attenuated  to  rely  on  existing  duties  of 
care  under  State  law.  At  the  same  time, 
the  Corporation  recognizes  the 
importance  of  protecting  all 
Corporation-supported  program 
beneficiaries;  therefore,  we  wish  to 
emphasize  the  importance  and  need  for 
all  programs  to  ascertain  and  meet  the 
applicable  duties  of  care  under  State 
law. 

Comment:  Several  commenters  asked 
for  clarification  concerning  the  term 
“recurring  access,”  expressing  concern 
that  it  may  be  too  broad  in  its  scope. 

Response:  The  term  is  defined  in  the 
final  rule  at  §  2510.20  Definitions.  The 
Corporation  believes  that  the  definition 
of  recurring  access  in  the  proposed  rule 
is  appropriate,  and  that  it  is  prudent  to 
include  more  applicants  under  this 
requirement  than  to  exclude  them  by 
limiting  the  definition  to  a  narrower 
category  of  individuals.  A  definition 
other  than  “more  than  once”  would  be 
likely  to  result  in  additional 
documentation  requirements  and 
collateral  disputes  about  the  adequacy 
of  such  documentation.  Note  that  the 
definition  does  not  apply  to  Senior 
Companions  and  Foster  Grandparents, 
all  of  whom  are  covered  by  the 
requirements. 

Comment:  Some  commenters 
expressed  concern  that  including 
persons  age  60  and  older  as  vulnerable 
individuals  may  offend  individuals  in 
this  age  category. 

Response:  While  we  acknowledge  that 
many  individuals,  age  60  and  older, 
would  not  consider  themselves 
vulnerable,  we  thought  it  would  be 
prudent,  from  a  policy  and  safety 
perspective,  to  be  more  inclusive  than 
exclusive  on  this  point.  In  addition,  we 
have  determined  that  sixty  years  of  age 
appears  to  be  the  lowest  age  commonly 
used  by  Congress  to  define  elderly 
persons  in  legislation  that  establishes  a 
threshold  age  for  elderly  persons  (e.g.. 


Older  Americans  Act;  Food  Stamp  Act) 
(§§2522.205;  2540.200;  2551.26; 
2552.26)). 

Comment:  One  commenter  asked  us 
to  clarify  which  State  criminal  registry 
checks  are  required  for  a  program  that 
operates  in  more  than  one  State. 

Response:  The  final  rule  requires  a 
search  of  the  criminal  registry  for  the 
State  in  which  a  program  operates  and 
the  State  in  which  the  applicant  resides 
at  the  time  of  application.  “State  in 
which  your  program  operates”  refers  to 
the  actual  geographic  location  where  an 
individual  will  be  serving  on  a 
permanent  basis  while  participating  in 
the  program.  For  example,  if  the 
program’s  headquarters  is  in  Florida, 
but  the  individual  is  applying  to  serve 
in  an  operating  site  in  another  State,  the 
program  must  conduct  a  criminal 
history  check  in  the  State  in  which  the 
operating  site  is  located.  If  a  program  is 
unsure  where  an  applicant  is  going  to 
serve  at  the  time  that  the  applicant 
submits  an  application,  the  program 
must  check  each  State  in  which  the 
applicant  could  be  assigned  to  serve  on 
a  permanent  basis.  (§§  2540.202  (a); 
2551.27  (a);  2552.27  (a)). 

Comment:  One  commenter  asked  for 
clarification  as  to  what  has  to  be 
documented  when  conducting  the 
NSOPR  check. 

Response:  The  program  must 
document  in  writing  that  it  conducted 
the  NSOPR  check  on  all  covered 
positions,  and  considered  the  results  in 
determining  the  individual’s  suitability. 
Any  individual  who  is  registered,  or 
who  is  required  to  be  registered,  on  a 
State  sex  offender  registry  is  deemed 
unsuitable  for,  and  may  not  serve  in,  a 
covered  position  (§§  2540.202(b); 
2551.27(b);  2552.27(b));  (§§2522.206; 
2540.201;  2551.42;  2552.42). 

Comment:  Another  commenter  asked 
us  to  clarify  the  term  “consecutive  terms 
of  service”  as  it.relates  to  a  grantee’s 
requirement  to  conduct  a  separate 
criminal  history  check  for  a  subsequent 
term  of  service.  There  is  an  exception  to 
this  requirement  if  an  individual  is 
serving  “consecutive  terms  of  service.” 

Response:  A  consecutive  term  of 
service  means  that  there  is  no 
intervening  break  in  service  of  more 
than  30  days  during  which  the  applicant 
did  not  serve  in  that  specific  program. 
Consequently,  if  there  is  no  break  in 
service,  there  is  no  requirement  that  a 
grantee  conduct  a  new  State  criminal 
registry  and  NSOPR  check  (§  2540.203). 
Notwithstanding  this  exception,  any 
AmeriCorps  participant  who  is  serving 
in  a  covered  position  at  the  time  this 
rule  becomes  effective  will  be  required 
to  submit  to  a  criminal  registry  check  if 
the  participant  decides  to  serve  another 
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term,  even  if  it  is  with  the  Scime  program 
and  there  is  no  30-day  break  in  service. 

Comment:  We  were  asked  to  clarify 
when  the  requirement  takes  effect  and 
to  whom  it  applies. 

Response:  Both  the  State  criminal 
registry  check  and  NSOPR  requirements 
take  effect  90  days  after  publication  of 
the  Final  Rule  in  the  Federal  Register. 
The  State  criminal  registry  check 
requirement  applies  only  to  those 
covered  individuals  who  apply  after  the 
effective  date  of  the  final  rule.  The 
NSOPR  check,  however,  applies  to  all 
covered  individuals  who  apply  to  serve, 
or  who  are  currently  serving  with,  or 
working  in,  the  affected  programs  (See 
paragraph  V,  Effective  Dates). 

Comment:  One  commenter  asked  if 
costs  (such  as  a  living  allowance) 
attributable  to  an  individual  under  a 
grant  were  allowable  if  the  grantee 
subsequently  determines  that  the 
individual  must  leave  the  program  as  a 
result  of  a  criminal  history  check. 

Response:  The  costs  are  allowable 
unless  the  delay  in  determining  that  an 
individual  is  ineligible  to  serve  is 
caused  by  non-compliance  or 
unreasonable  delay  by  the  grantee  (e.g., 
failure  to  conduct  the  NSOPR  check 
before  enrolling  or  hiring  the 
individual). 

Comment:  Some  commenters  asked 
whether  staff  members  of  a  grantee 
whose  salaries  are  paid  with  matching 
funds  are  included  under  this 
requirement. 

Response:  If  the  staff  members  are 
included  in  the  grantee’s  proposed 
budget  as  grant-funded  employees, 
whether  supported  by  Corporation  or 
matching  funds,  they  are  included 
under  this  requirement  (§§  2522.205; 
2540.200;  2551.26;  2552.26). 

Comment:  A  commenter  asked  for 
clarification  as  to  which  States’  criminal 
registry  must  be  checked  for  a  college 
student  who  is  attending  college  in  a 
State  that  is  not  his  or  her  home  of 
record. 

Response:  For  the  purpose  of  this 
rule,  a  student  who  is  attending  college 
in  a  State  that  is  not  the  student’s 
“home  of  record’’  (i.e.,  where  the 
student’s  parent(s)  reside)  is  deemed  to 
be  residing  in  the  State  in  which  the 
college  is  located.  The  final  rule 
requires  programs  to  conduct  a  criminal 
registry  check  in  the  State  in  which  the 
program  is  operating,  as  well  as  in  the 
State  in  which  the  applicant  is  residing 
at  the  time  the  application  is  submitted. 
There  is  nothing,  however,  to  preclude 
a  program  from  including  additional 
States  (i.e.,  the  applicant’s  home  of 
record  or  other  States  in  which  the 
student  has  lived)  in  its  criminal 


registry  check  (§§  2540.202(a); 

2551.27(a);  2552.27(a)). 

Comment:  One  commenter  expressed 
concern  that  the  prospective  nature  of 
the  rule  would  leave  unchecked 
potentially  unsuitable  participants  who 
are  currently  in  the  programs. 

Response:  In  establishing  this  new 
requirement  as  a  grant  condition,  we 
were  mindful  of  the  costs  associated 
with  retrospective  application.  Because 
the  criminal  history  State  registry  check 
requirement  is  prospective,  grantees 
should  design  their  programs’ 
applications  in  a  manner  that 
appropriately  reflects  their  screening 
practices.  Programs  with  relatively  less 
stringent  screening  practices  are  well 
advised  to  build  in  compensating 
controls  to  minimize  the  risks  to  their 
program  beneficiaries.  In  addition, 
because  an  NSOPR  check  is  cost-firee 
and  relatively  easy  to  conduct,  we  are 
requiring  all  programs  subject  to  this 
rule  to  conduct  NSOPR  checks  on  all 
applicants  for  covered  positions,  as  well 
as  on  all  individuals  who  are  currently 
serving  in  covered  positions  (See 
paragraph  V,  Effective  Dates). 

Comment:  One  individual  submitted  a 
written  comment  asking  why  the  final 
rule  disqualifies  registered  sex 
offenders,  but  not  those  individuals 
convicted  of  other  offenses. 

Response:  Disqualifying  registered  sex 
offenders  from  positions  with  recurring 
access  to  children,  older  persons,  or 
individuals  with  disabilities  takes 
advantage  of  the  newly  established 
national  registry  of  sex  offenders, 
accessible  online  across  the  country, 
and  is  consistent  with  our  objective  of 
establishing  by  rule  an  achievable 
baseline  set  of  screening  practices. 
Advances  in  information  sharing  at  the 
national  level  may  make  it  possible  to 
strengthen  this  baseline  in  the  future.  To 
this  end,  the  Corporation  intends,  at  a 
later  date,  to  consider  adding  other 
disqualifying  factors,  including  specific 
offenses.  Accordingly,  we  invite 
grantees  and  other  interested  parties  to 
provide  input  on  additional 
disqualifying  factors.  Input  should  be 
submitted  to  the  individual  listed  at, 

FOR  FURTHER  INFORMATION  CONTACT 
(§§2522.206;  2540.201;  2551.42; 
2552.42). 

Comment:  One  commenter  asked  for 
clarification  concerning  the  eligibility  of 
an  individual  who  refuses  to  consent  to 
a  State  criminal  registry  check. 

Response:  We  have  added  language  in 
'  the  final  rule  clarifying  that  an 
individual  who  refuses  to  consent  to  a 
State  criminal  registry  check,  or  who 
makes  a  false  statement  in  connection 
with  a  grantee’s  inquiry  concerning  the 
individual’s  criminal  history,  is  not 


eligible  to  serve  in  a  covered  position 
(§§2540.207;  2551.32;  2552.32). 

Comment:  One  commenter  asked  for 
clarification  concerning  an  individual’s 
right  to  review  and  challenge  the  factual 
accuracy  of  a  criminal  history  check 
before  any  action  is  taken  to  exclude  the 
individual  from  serving  in,  or  working 
with,  the  program. 

Response:  We  believe  that  the  ability 
of  an  applicant  to  review  and  challenge 
the  results  of  State  criminal  registry  and 
NSOPR  checks  is  a  basic  right  that  all 
programs  must  give  to  each  individual. 
With  the  potential  for  false  positives,  it 
is  essential  that  all  Corporation 
programs  safeguard  an  individual’s 
personal  information  and  give  the 
individual  the  opportunity  to  challenge 
any  adverse  findings  that  may  surface 
(§§  2540.204  (d);  2551.29  (d);  2552.29 
(d)). 

Comment:  Several  commenters 
expressed  concern  that  their  individual 
States  may  not  permit  them  to  conduct 
criminal  history  checks  without  specific 
statutory  authority  to  conduct  the 
search. 

Response:  We  are  prepared  to  approve 
an  alternative  search  protocol  if  a 
program  is  prohibited  or  otherwise 
precluded  from  complying  with  the 
Corporation’s  criminal  history  check 
requirement  (§§  2540.206(c);  2551.31(c); 
2552.31(c)). 

Comment:  Several  commenters 
expressed  that  the  Corporation’s 
criminal  history  requirement  could  be 
redundant  if  a  program  is  already 
required  to  comply  with  a  State  or  local 
government-mandated  criminal  history 
check  that  is  equivalent  to  the 
Corporation’s  requirement. 

Response:  Based  upon  these 
comments,  we  have  included  preamble 
language  making  clear  that  a  program 
that  is  required  to  comply  with  a  State 
or  local  government-mandated  criminal 
history  check  that  parallels  the 
Corporation’s  requirement  may  request 
that  the  Corporation  approve  this 
alternative  search  protocol.  A  program 
qualifying  for  this  exception  must, 
however,  in  addition  to  satisfying  State 
criminal  history  check  requirements, 
conduct  NSOPR  checks  on  its 
participants  and  grant-funded 
employees,  if  not  already  required 
(§§  2540.206(c);  2551.31(c);  2552.31(c)). 

Comment:  Several  commenters 
thought  the  criminal  history 
requirement  was  necessary  and  prudent 
but  were  concerned  about  the  cost  of 
conducting  the  criminal  history  checks. 
They  asked  whether  the  Corporation 
would  provide  more  funding  to  pay  for 
the  checks. 

Response:  Although  there  are  no 
additional  funds  designated  for  these 
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checks,  these  costs  are  allowable.  In 
addition,  the  NSOPR  check  is  a  no-cost 
Internet  search.  While  the  Corporation 
will  provide  guidance  to  assist  grantees 
on  effective  and  economic  ways  to 
reduce  costs  in  this  area,  we  remind  our 
grantees  that  it  is  their  responsibility 
when  operating  programs  that  serve 
vulnerable  populations  to  ensure  that 
they  establish  appropriate  safeguards  to 
meet  their  respective  States’  existing 
duties  of  care.  It  should  also  be  noted 
that  many  programs  are  already 
managing  within  their  budgets  to  secure 
the  types  of  criminal  history  checks  that 
we  are  requiring.  For  example,  many 
local  law  enforcement  agencies  offer  in- 
kind  support  to  non-profit  organizations 
that  require  this  type  of  assistance. 

IV.  Relationship  to  State  Laws 

To  the  extent  that  any  element  of  the 
final  rule  is  prohibited,  or  is  otherwise 
precluded  under  State  law,  the 
Corporation’s  Office  of  Grants 
Management  is  prepared  to  approve  an 
alternative  that  is  consistent  with  State 
law,  within  30  days  of  receiving  such 
notice. 

V.  Effective  Dates 

The  final  rule  takes  effect  November 
23,  2007.  The  State  criminal  registry 
search  requirement  applies 
prospectively  to  the  selection  of  any 
individual  who  applies  on  or  after  the 
effective  date.  However,  an  AmeriCorps 
participant  who  is  serving  in  a  covered 
position  at  the  time  this  rule  becomes 
effective  will  be  required  to  submit  to  a 
criminal  registry  check  if  the  participant 
desires  to  serve  another  term,  even  if  it 
is  with  the  same  program.  The  NSOPR 
requirement  applies:  (1)  To  any 
applicant  for  a  covered  position 
beginning  on  or  after  the  effective  date, 
as  well  as  (2)  to  an  individual  who  is 
serving  as  a  participant  or  grant-funded 
employee  in  a  covered  position  on  the 
effective  date. 

VI.  Regulatory  Procedures 

Executive  Order  12866 

The  Corporation  has  determined  that 
this  rule  is  not  an  “economically 
significant”  rule  within  the  meaning  of 
E.O.  12866  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more,  or  an 
adverse  and  material  effect  on  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment,  . 
public  health  or  safety,  or  State,  local, 
or  tribal  government  or  communities;  (2) 
the  creation  of  a  serious  inconsistency 
or  interference  with  an  action  taken  or 
planned  by  another  agency:  (3)  a 
material  alteration  in  the  budgetary 


impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
the  raising  of  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  E.O.  12866.  It  is,  however, 
a  significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  in  accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Corporation  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulatory  action  will  not 
result  in  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  Therefore,  the 
Corporation  has  not  performed  the 
initial  regulatory  flexibility  analysis  that 
is  required  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  for 
major  rules  that  are  expected  to  have 
such  results. 

Unfunded  Mandates 

For  purposes  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  §  1531-1538,  as  well  as 
Executive  Order  12875,  this  regulatory 
action  does  not  contain  any  Federal 
mandate  that  may  result  in  increased 
expenditures  in  either  Federal,  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  $100  million  on  the  private 
sector. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  and  is  therefore 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
prohibits  an  agency  from  publishing  any 
rule  that  has  Federalism  implications  if 
the  rule  either  imposes  substantial 
direct  compliance  costs  on  State  and 
local  governments  and  is  not  required 
by  statute,  or  the  rule  preempts  State 
law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  The 


rule  does  not  have  any  Federalism 
implications,  as  described  above. 

List  of  Subjects 

45  CFR  Part  2510 

Grant  programs — social  programs. 
Volunteers. 

45  CFR  Part  2522 

Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements.  Volunteers. 

45  CFR  Part  2540 

Administrative  practice  and 
procedure.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Volunteers. 

45  CFR  Part  2551 

Aged,  Grant  programs — social 
programs.  Volunteers. 

45  CFR  Part  2552 

Aged,  Grant  programs — social 
programs.  Volunteers. 

■  For  the  reasons  stated  in  the  preamble, 
the  Corporation  for  National  and 
Community  Service  amends  chapter 
XXV,  title  45  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2510— OVERALL  PURPOSES 
AND  DEFINITIONS 

■  1.  The  authority  citation  for  part  2510 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12501  et  seq. 

■  2.  Amend  §  2510.20  by  adding  the 
definitions  of  “children,”  and 
“recurring  access”  in  alphabetical  order 
to  read  as  follows: 

§2510.20  Definitions. 

*  ★  ★  ★  * 

Children.  The  term  children  means 
individuals  1 7  years  of  age  and  younger. 
***** 

Recurring  access.  The  term  recurring 
access  means  the  ability  on  more  than 
one  occasion  to  approach,  observe,  or 
communicate  with,  an  individual, 
through  physical  proximity  or  other 
means,  including  but  not  limited  to, 
electronic  or  telephonic 
communication. 

***** 

PART  2522— AMERICORPS 
PARTICIPANTS,  PROGRAMS,  AND 
APPLICANTS 

■  1.  The  authority  citation  for  part  2522 
is  revised  to  read  as  follows: 

Authority;  42  U.S.C.  12571-12595; 
12651b-12651d:  E.O.  13331,  69  FR  9911. 
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■  2.  Add  the  following  new  sections: 

§  2522.205,  §  2522.206,  and  §  2522.207 
to  read  as  follows: 

§  2522.205  To  whom  must  I  apply 
suitability  criteria  reiating  to  criminal 
history? 

You  must  apply  suitability  criteria 
relating  to  criminal  history  to  a 
participant  or  staff  position  for  which  an 
individual  receives  a  Corporation  grant- 
funded  living  allowance,  stipend, 
education  award,  salary,  or  other 
remuneration,  and  which  involves 
recurring  access  to  children,  persons  age 
60  and  older,  or  individuals  with 
disabilities. 

§  2522.206  What  suitability  criteria  must  I 
apply  to  a  covered  position? 

Any  individual  who  is  registered,  or 
required  to  be  registered,  on  a  State  sex 
offender  registry  is  deemed  unsuitable 
for,  and  may  not  serve  in,  a  covered 
position. 

§  2522.207  What  are  the  procedures  I  must 
foliow  to  determine  an  individual’s 
suitability  to  serve  in  a  covered  position? 

In  determining  an  individual’s 
suitability  to  serve  in  a  covered 
position,  you  must  follow  the 
procedures  in  part  2540  of  this  title. 

PART  2540-GENERAL 
ADMINISTRATIVE  PROVISIONS 

■  1.  The  authority  citation  for  part  2540 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  12651b-12651d;  E.O. 
13331,69  FR  9911. 

§  2540.200  [Redesignated  as  §  2540.208] 

■  2.  Redesignate  §  2540.200  as 
§2540.208. 

■  3.  Add  the  following  sections: 
§§2540.200,  2540.201,  2540.202, 
2540.203,  2540.204,  2540.205,  2540.206, 
and  2540.207. 

§  2540.200  To  whom  must  I  apply 
suitability  criteria  reiating  to  criminai 
history? 

You  must  apply  suitability  criteria 
relating  to  criminal  history  to  an 
individual  applying  for,  or  serving  in,  a 
position  for  which  an  individual 
receives  a  Corporation  grant-funded 
living  allow2mce,  stipend,  education 
award,  salary,  or  other  remuneration, 
and  which  involves  recurring  access  to 
children,  persons  age  60  and  older,  or 
individuals  with  disabilities. 

§  2540.201  What  suitability  criteria  must  I 
apply  to  a  covered  position? 

Any  individual  who  is  registered,  or 
required  to  be  registered,  on  a  State  sex 
offender  registry  is  deemed  unsuitable 


for,  and  may  not  serve  in,  a  position 
covered  by  suitability  criteria. 

§  2540.202  What  two  search  components 
of  the  National  Service  Criminal  History 
Check  must  I  satisfy  to  determine  an 
individual’s  suitability  to  serve  in  a  covered 
position? 

Unless  the  Corporation  approves  an 
alternative  screening  protocol,  in 
determining  an  individual’s  suitability 
to  serve  in  a  covered  position,  you  are 
responsible  for  conducting  and 
documenting  a  National  Service 
Criminal  History  Check,  which  consists 
of  the  following  two  search  components: 

(a)  State  criminal  registry  search.  A 
search  (by  name  or  fingerprint)  of  the 
State  criminal  registry  for  the  State  in 
which  your  program  operates  and  the 
State  in  which  the  individual  resides  at 
the  time  of  application;  and 

(b)  National  Sex  Offender  Public 
Registry.  A  name-based  search  of  the 
Department  of  Justice  (DOJ)  National 
Sex  Offender  Public  Registry  (NSOPR). 

§  2540.203  When  must  I  conduct  a  State 
criminai  registry  check  and  a  NSOPR  check 
on  an  individual  in  a  covered  position? 

(a)  The  State  criminal  registry  check 
must  be  conducted  on  an  individual 
who  enrolls  in,  or  is  hired  by,  your 
program  after  November  23,  2007. 

(b)  The  NSOPR  check  must  be 
conducted  on  an  individual  who  is 
serving,  or  applies  to  serve,  in  a  covered 
position  on  or  after  November  23,  2007. 

(c)  For  an  individual  who  serves 
consecutive  terms  of  service  in  your 
program  with  a  break  in  service  of  no 
more  than  30  days,  no  additional  check 
is  required  after  the  first  term. 

§  2540.204  What  procedures  must  I  follow 
in  conducting  a  National  Service  Criminal 
History  Check  for  a  covered  position? 

You  are  responsible  for  following 
these  procedures: 

(a)  Verify  the  individual’s  identity  by 
excunining  the  individual’s  government- 
issued  photo  identification  card,  such  as 
a  driver’s  license; 

(b)  Obtain  prior,  written  authorization 
for  the  State  criminal  registry  check  and 
the  appropriate  sharing  of  the  results  of 
that  check  within  the  program  from  the 
individual  (but  not  for  the  NSOPR 
check); 

(c)  Document  the  individual’s 
understanding  that  selection  into  the 
program  is  contingent  upon  the 
organization’s  review  of  the  individual’s 
criminal  history,  if  any; 

(d)  Provide  a  reasonable  opportunity 
for  the  individual  to  review  and 
challenge  the  factual  accuracy  of  a  result 
before  action  is  taken  to  exclude  the 
individual  from  the  position; 

(e)  Provide  safeguards  to  ensure  the 
confidentiality  of  any  information 


relating  to  the  criminal  history  check, 
consistent  with  authorization  provided 
by  the  applicant;  and 

(f)  Ensure  that  an  individual,  for 
whom  the  results  of  a  required  State 
criminal  registry  check  are  pending,  is 
not  permitted  to  have  access  to  children, 
persons  age  60  and  older,  or  individuals 
with  disabilities  without  being 
accompanied  by  an  authorized  program 
representative  who  has  previously  been 
cleared  for  such  access. 

§  2540.205  What  documentation  must  I 
maintain  regarding  a  National  Service 
Criminal  History  Check  for  a  covered 
position? 

You  must: 

(a)  Document  in  writing  that  you 
verified  the  identity  of  the  individual  in 
a  covered  position  by  examining  the 
individual’s  government-issued  photo 
identification  card,  and  that  you 
conducted  the  required  checks  for  the 
covered  position;  and 

(b)  Maintain  the  results  of  the 
National  Service  Criminal  History  check 
(unless  precluded  by  State  law)  and 
document  in  writing  that  you 
considered  the  results  in  selecting  the 
individual. 

§  2540.206  Under  what  circumstances  may 
I  follow  alternative  procedures  in 
conducting  a  State  criminal  registry  check 
for  a  covered  position? 

(a)  FBI  fingerprint-based  check.  If  you 
conduct  and  document  a  fingerprint- 
based  criminal  history  check  through 
the  Federal  Bureau  of  Investigation,  you 
will  be  deemed  to  have  satisfied  the  . 
State  criminal  registry  check 
requirement  and  do  not  need  separate 
approval  by  the  Corporation. 

(b)  Name-based  search.  If  you 
conduct  and  document  a  name-based 
criminal  history  check  through  a  source 
other  than  the  FBI  that  includes  a  check 
of  the  criminal  records  repository  in  the 
State  in  which  yomr  program  is 
operating,  as  well  as  in  the  State  iq 
which  the  applicant  lives,  you  will  be 
deemed  to  have  satisfied  the  State 
criminal  registry  check  requirement  and 
do  not  need  separate  approval  by  the 
Corporation. 

(c)  Alternative  search  approval.  If  you 
demonstrate  that  you  are  prohibited  or 
otherwise  precluded  under  State  law 
from  complying  with  a  Corporation 
requirement  relating  to  criminal  history 
checks  or  that  you  can  obtain 
substantially  equivalent  or  better 
information  through  an  alternative 
process,  the  Corporation  will  consider 
approving  an  alternative  search  protocol 
that  you  submit  in  writing  to  the 
Corporation’s  Office  of  Grants 
Management.  The  Office  of  Grants 
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Management  will  review  the  alternative 
protocol  to  ensure  that  it: 

(1)  Verifies  the  identity  of  the 
individual;  and 

(2)  Includes  a  search  of  an  alternative 
criminal  database  that  is  sufficient  to 
identify  the  existence,  or  absence  of, 
criminal  offenses. 

§  2540.207  Is  an  individual  who  refuses  to 
consent  to  a  State  criminal  registry  check, 
or  who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal  history, 
eligibie  to  serve  in  a  covered  position? 

An  individual  who  refuses  to  consent 
to  a  State  criminal  registry  check,  or 
who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal 
history,  is  not  eligible  to  serve  in  a 
covered  position. 

PART  2551— SENIOR  COMPANION 
PROGRAM 

■  1.  The  authority  citation  for  part  2551 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq.;  42  U.S.C. 
12651b-12651d;  E.O.  13331,  69  FR  9911. 

Subpart  C  of  Part  2551 — [Amended] 

§  2551 .31  [Redesignated  as  §  2551 .34] 

■  2.  Amend  subpart  C  by  redesignating 
§2551.31  as  §2551.34. 

Subpart  B  of  Part  2551 — [Amended] 

§  2551 .26  [Redesignated  as  §  2551 .33] 

■  3.  Amend  subpart  B  of  part  2551  by 
redesignating  §  2551.26  as  §  2551.33. 

■  4.  Add  the  following  sections  to 
subpart  B:  §§2551.26,  2551.27,  2551.28, 
2551.29,  2551.30,  2551.31,  and  2551.32. 

§  2551 .26  To  whom  does  this  part  apply? 

This  part  applies  to  Senior 
Companion  Sponsors  when  determining 
the  suitability  of  Senior  Companions,  as 
well  as  to  Senior  Companion  grant- 
funded  employees  who,  on  a  recurring 
basis,  have  access  to  children,  persons 
age  60  and  older,  or  individuals  with 
disabilities. 

§  2551 .27  What  two  search  components  of 
the  National  Service  Criminal  History  Check 
must  I  satisfy  to  determine  an  individual’s 
suitability  to  serve  in  a  covered  position? 

Unless  the  Corporation  approves  an 
alternative  screening  protocol,  in 
determining  the  suitability  of  an 
individual  to  serve  as  a  Senior 
Companion  or  as  a  covered  grant-funded 
employee,  you  are  responsible  for 
ensuring,  unless  prohibited  by  State 
law,  that  you  conduct  emd  document  a 
National  Service  Criminal  History 


Check,  which  consists  of  the  following 
two  search  components: 

(a)  State  criminal  registry  search.  A 
search  (by  name  or  fingerprint)  of  the 
State  criminal  registry  for  the  State  in 
which  the  program  operates  and  the 
State  in  which  the  individual  resides  at 
the  time  of  application;  and 

(b)  National  Sex  Offender  Public 
Registry.  A  name-based  search  of  the 
Department  of  Justice  (DOJ)  National 
Sex  Offender  Public  Registry  (NSOPR). 

§  2551 .28  When  must  I  conduct  a  State 
criminal  registry  check  and  a  NSOPR  check 
on  an  individual  In  a  covered  position? 

(a)  The  State  criminal  registry  check 
must  be  conducted  on  an  individual 
who  enrolls  in,  or  is  hired  by,  your 
program  after  the  effective  date  of  this 
regulation. 

(b)  The  NSOPR  check  must  be 
conducted  on  an  individual  who  is 
serving,  or  applies  to  serve,  in  a  covered 
position  on  or  after  the  effective  date  of 
this  regulation. 

§  2551 .29  What  procedures  must  I  follow 
in  conducting  a  National  Service  Criminal 
History  Check? 

You  are  responsible  for  ensuring  that 
the  following  procedures  are  satisfied: 

(a)  Verify  the  individual’s  identity  by 
examining  the  individual’s  government- 
issued  photo  identification  card,  such  as 
a  driver’s  license; 

(b)  Obtain  prior,  written  authorization 
for  the  State  criminal  registry  check  and 
the  appropriate  sharing  of  the  results  of 
that  check  within  the  program  from  the 
individual  (but  not  for  the  NSOPR 
check); 

(c)  Document  the  individual’s 
understanding  that  selection  into  the 
program  is  contingent  upon  the 
organization’s  review  of  the  individual’s 
criminal  history,  if  any; 

(d)  Provide  a  reasonable  opportunity 
for  the  individual  to  review  and 
challenge  the  factual  accuracy  of  a  result 
before  action  is  taken  to  exclude  the 
individual  from  the  position; 

(e)  Provide  safeguards  to  ensure  the 
confidentiality  of  any  information 
relating  to  the  criminal  history  check, 
consistent  with  authorization  provided 
by  the  individual;  and 

(f)  Ensure  that  an  individual,  for 
whom  the  results  of  a  required  State 
criminal  registry  check  are  pending,  is 
not  permitted  to  have  access  to  children, 
persons  age  60  and  older,  or  individuals 
with  disabilities  without  being 
accompanied  by  an  authorized  program 
representative  who  has  previously  been 
cleared  for  such  access. 


§  2551 .30  What  documentation  must  I 
maintain  regarding  a  National  Service 
Criminal  History  Check? 

You  must: 

(a)  Document  in  writing  that  you 
verified  the  identity  of  the  individual  in 
a  covered  position  by  examining  the 
individual’s  government-issued  photo 
identification  card,  and  that  you 
conducted  the  required  checks  for  the 
covered  position:  and 

(b)  Maintain  the  results  of  the 
National  Service  Criminal  History  check 
(unless  precluded  by  State  law)  and 
document  in  writing  that  you 
considered  the  results  in  selecting  the 
individual. 

§  2551 .31  Under  what  circumstances  may  I 
follow  alternative  procedures  in  conducting 
a  State  criminal  registry  check? 

(a)  FBI  fingerprint-based  check.  If  you 
or  your  designee  conduct  and  document 
a  fingerprint-based  criminal  history 
check  through  the  Federal  Bureau  of 
Investigation,  you  will  be  deemed  to 
have  satisfied  the  State  criminal  registry 
check  requirement  and  do  not  need 
separate  approval  by  the  Corporation. 

(b)  Name-based  search.  If  you 
conduct  and  document  a  name-based 
criminal  history  check  through  a  source 
other  than  the  FBI  that,  includes  a  check 
of  the  criminal  records  repository,  in  the 
State  in  which  your  program  is 
operating,  as  well  as  in  the  State  in 
which  the  individual  lives,  you  will  be 
deemed  to  have  satisfied  the  State 
criminal  registry  check  requirement  and 
do  not  need  separate  approval  by  the 
Corporation. 

(c)  Alternative  search  approval.  If  you 
demonstrate  that  you  are  prohibited  or 
otherwise  precluded  under  State  law 
from  complying  with  a  Corporation 
requirement  relating  to  criminal  history 
checks  or  that  you  can  obtain 
substantially  equivalent  or  better 
information  through  an  alternative 
process,  the  Corporation  will  consider 
approving  an  alternative  search  protocol 
that  you  submit  in  writing  to  the  Office 
of  Grants  Management.  The  Office  of 
Grants  Management  will  review  the 
alternative  protocol  to  ensure  that  it: 

(1)  Verifies  the  identity  of  the 
individual;  and 

(2)  Includes  a  search  of  an  alternative 
criminal  database  that  is  sufficient  to 
identify  the  existence,  or  absence  of, 
criminal  offenses. 

§  2551 .32  Is  an  individual  who  refuses  to 
consent  to  a  State  criminal  registry  check, 
or  who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal  history, 
eligible  to  serve  in  a  covered  position? 

An  individual  who  refuses  to  consent 
to  a  State  criminal  registry  check,  or 
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who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal 
history,  is  not  eligible  to  serve  in  a 
covered  position. 

§§2551.42,  2551.43,  2551.44,  2551.45,  and 
2551 .46  [Redesignated  as  §§  2551 .43, 

2551.44,  2551.45,  2551.46,  and  2551.47] 

■  5.  Amend  subpart  D  of  part  2551  by 
redesignating  §§  2551.42,  2551.43, 

2551.44,  2551.45,  2551.46  as  §§  2551.43, 

2551.44,  2551.45,  2551.46,  2551.47, 
respectively. 

■  6.  Add  the  following  new  section  to 
subpart  D;  §  2551.42. 

§  2551 .42  May  an  individual  who  is  subject 
to  a  State  sex  offender  registration 
requirement  serve  as  a  Senior  Companion 
or  as  a  Senior  Companion  grant-funded 
employee? 

Any  individual  who  is  registered,  or 
who  is  required  to  be  registered,  on  a 
State  sex  offender  registry  is  deemed 
unsuitable  for,  and  may  not  serve  in,  a 
position  as  a  Senior  Companion  or  as  a 
Senior  Companion  grant-funded 
employee. 

PART  2552— FOSTER  GRANDPARENT 
PROGRAM 

■  1.  The  authority  citation  for  part  2552 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq.;  42  U.S.C. 
1265 lb-1 265 Id;  E.O.  13331,  69  FR  9911. 

Subpart  C  of  Part  2552 — [Amended] 

§  2552.31  [Redesignated  as  §  2552.34] 

■  2.  Amend  subpart  C  by  redesignating 
§2552.31  as  §2552.34. 

Subpart  B  of  Part  2552 — [Amended] 

§  2552.26  [Redesignated  U  §  2552.33] 

■  3.  Amend  subpart  B  of  part  2552  by 
redesignating  §  2552.26  as  §  2552.33. 

■  4.  Add  the  following  sections  to 
subpart  B:  §§  2552.26,  2552.27,  2552.28, 
2552.29,  2552.30,  2552.31,  and  2552.32. 

§  2552.26  To  whom  does  this  part  apply? 

This  part  applies  to  Foster 
Grandparent  Sponsors  in  determining 
the  suitability  of  Foster  Grandparents,  as 
well  as  to  Foster  Grandparent  grant- 
funded  employees  who,  on  a  recurring 
basis,  have  access  to  children,  persons 
age  60  and  older,  or  individuals  with 
disabilities. 

§  2552.27  What  two  search  components  of 
the  National  Service  Criminal  History  Check 
must  I  satisfy  to  determine  an  individual's 
suitability  to  serve  in  a  covered  position? 

Unless  the  Corporation  approves  an 
alternative  screening  protocol,  in 
selecting  an  individual  as  a  Foster 


Grandparent  or  as  a  covered  grant- 
funded  employee,  you  are  responsible 
for  ensuring,  unless  prohibited  by  State 
law,  that  you  conduct  and  document  a 
National  Service  Criminal  History 
Check,  which  consists  of  the  following 
two  search  components: 

(a)  State  criminal  registry  search.  A 
search  (by  name  or  fingerprint)  of  the 
State  criminal  registry  for  the  State  in 
which  the  program  operates  and  the 
State  in  which  the  individual  resides  at 
the  time  of  application;  and 

(b)  National  Sex  Offender  Public 
Registry.  A  name-based  search  of  the 
Department  of  Justice  (DOJ)  National 
Sex  Offender  Public  Registry  (NSOPR). 

§  2552.28  When  must  I  conduct  a  State 
criminal  registry  check  and  a  NSOPR  check 
on  an  individual  in  a  covered  position? 

(a)  The  State  criminal  registry  check 
must  be  conducted  on  an  individual 
who  enrolls  in,  or  is  hired  by,  your 
program  after  November  23,  2007. 

(b)  The  NSOPR  check  must  be 
conducted  on  an  individual  who  is 
serving,  or  applies  to  serve,  in  a  covered 
position  on  or  after  November  23,  2007. 

§  2552.29  What  procedures  must  I  follow 
in  conducting  a  National  Service  Criminal 
History  Check? 

You  are  responsible  for  ensuring  that 
the  following  procedures  are  satisfied: 

(a)  Verify  the  individual’s  identity  by 
examining  the  individual’s  government- 
issued  photo  identification  card,  such  as 
a  driver’s  license; 

(b)  Obtain  prior,  written  authorization 
for  the  State  criminal  registry  check  and 
the  appropriate  sharing  of  the  results  of 
that  check  within  the  program  from  the 
individual  (but  not  for  the  NSOPR 
check); 

(c)  Document  the  individual’s 
understanding  that  selection  into 
program  is  contingent  upon  the 
organization’s  review  of  the  individual’s 
criminal  history,  if  any; 

(d)  Provide  a  reasonable  opportunity 
for  the  individual  to  challenge  the 
factual  accuracy  of  a  result  before  action 
is  taken  to  exclude  the  individual  from 
the  position; 

(e)  Provide  safeguards  to  ensure  the 
confidentiality  of  any  information 
relating  to  the  criminal  history  check, 
consistent  with  authorization  provided 
by  the  individual;  and 

(f)  Ensure  that  an  individual,  for 
whom  the  results  of  a  required  State 
criminal  registry  check  are  pending,  is 
not  permitted  to  have  access  to  children, 
persons  age  60  and  older,  or  individuals 
with  disabilities  without  being 
accompanied  by  an  authorized  program 
representative  who  has  previously  been 
cleared  for  such  access. 


§  2552.30  What  documentation  must  I 
maintain  regarding  a  National  Service 
Criminal  History  Check? 

You  must: 

(a)  Document  in  writing  that  you 
verified  the  identity  of  the  individual  in 
a  covered  position  by  examining  the 
individual’s  government-issued  photo 
identification  cmd,  and  that  you 
conducted  the  required  checks  for  the 
covered  position;  and 

(b)  Maintain  the  results  of  the 
National  Service  Criminal  History  check 
(unless  precluded  by  State  law)  and 
document  in  writing  that  you 
considered  the  results  in  selecting  the 
individual. 

§  2552.31  Under  what  circumstances  may  I 
follow  alternative  procedures  in  conducting 
a  State  criminal  registry  check? 

(a)  FBI  fingerprint-based  check.  If  you 
or  your  designee  conduct  and  document 
a  fingerprint-based  criminal  history 
check  through  the  Federal  Bureau  of 
Investigation,  you  will  be  deemed  to 
have  satisfied  the  State  criminal  registry 
check  requirement  and  do  not  need 
separate  approval  by  the  Corporation. 

(b)  Name-based  search.  If  you 
conduct  and  document  a  name-based 
criminal  history  check  through  a  source 
other  than  the  FBI  that,  includes  a  check 
of  the  criminal  records  repository,  in  the 
State  in  which  your  program  is 
operating,  as  well  as  in  the  State  in 
which  the  individual  lives,  you  will  be 
deemed  to  have  satisfied  the  State 
criminal  registry  check  requirement  and 
do  not  need  separate  approval  by  the 
Corporation. 

((^  Alternative  search  approval.  If  you 
demonstrate  that  you  are  prohibited  or 
otherwise  precluded  under  State  law 
from  complying  with  a  Corporation 
requirement  relating  to  criminal  history 
checks  or  that  you  can  obtain 
substantially  equivalent  or  better 
information  through  an  alternative 
process,  the  Corporation  will  consider 
approving  an  alternative  search  protocol 
that  you  submit  in  writing  to  the  Office 
of  Grants  Management.  The  Office  of 
Grants  Management  will  review  the 
alternative  protocol  to  ensure  that  it: 

(1)  Verifies  the  identity  of  the 
individual;  and 

(2)  Includes  a  search  of  an  alternative 
criminal  database  that  is  sufficient  to 
identify  the  existence,  or  absence  of, 
criminal  offenses. 

§  2552.32  Is  an  individual  who  refuses  to 
consent  to  a  State  criminal  registry  check, 
or  who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal  history, 
eligible  to  serve  in  a  covered  position? 

An  individual  who  refuses  to  consent 
to  a  State  criminal  registry  check,  or 
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who  makes  a  false  statement  in 
connection  with  a  grantee’s  inquiry 
concerning  the  individual’s  criminal 
history,  is  not  eligible  to  serve  in  a 
covered  position. 

§§2552.42,  2552.43,  2552.44,  2552.45,  and 
2552.46  [Redesignated  as  §§  2552.43, 
2552.44,  2552.45,  2552.46,  and  2552.47] 

■  5.  Amend  subpart  D  of  part  2552  by 
redesignating  §§  2552.42,  2552.43, 
2552.44,  2552.45,  and  2552.46  as 

§§  2552.43,  2552.44,  2552.45,  2552.46, 
and  2552.47,  respectively. 

■  6.  Add  adding  the  following  new 
section  to  subpart  D:  §  2552.42. 

§  2552.42  May  an  individual  who  is  subject 
to  a  State  sex  offender  registration 
requirement  serve  as  a  Foster  Grandparent 
or  as  a  Foster  Grandparent  grant-funded 
employee? 

Any  individual  who  is  registered,  or 
required  to  be  registered,  on  a  State  sex 
offender  registry  is  deemed  unsuitable 
for,  and  may  not  serve  in,  a  position  as 
a  Foster  Grandparent  or  as  a  Foster 
Grandparent  grant-funded  employee. 

Dated:  August  16,  2007. 

Frank  R.  Trinity, 

General  Counsel. 

[FR  Doc.  E7-16681  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  367 

[Docket  No.  FMCSA-2007-27871] 

RIN  2126-AB09 

Fees  for  Unified  Carrier  Registration 
Plan  and  Agreement 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  initial 
fees  for  2007  and  a  fee  bracket  structure 
for  the  Unified  Carrier  Registration 
Agreement.  This  action  is  required 
under  the  Uniform  Carrier  Registration 
Act  of  2005,  enacted  as  Subtitle  C  of  the 
Safe,  Accountable,  Flexible,  Efficient 
Transportation  Equity  Act;  A  Legacy  for 
Users. 

EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Miller,  Regulatory  Development 
Division,  (202)  366-5370,  or  by  e-mail 
at:  FMCSAregs@dot.gov. 

Availability  of  Rulemaking  Documents 

For  access  to  the  docket  to  read 
background  documents  and  comments 


received,  go  to  http://dms.dot.gov  at  any 
time  or  to  U.S.  Department  of 
Transportation,  Room  W12-140, 1200 
New  Jersey  Ave.,  SE.,  Washington,  DC 
20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

I.  Legal  Basis  for  the  Rulemaking 

This  rule  involves  the  fees  to  be  set 
for  the  Unified  Carrier  Registration 
Agreement  established  by  49  U.S.C. 
14504a,  enacted  by  section  4305(b)  of 
the  Safe,  Accountable,  Flexible, 

Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (SAFE’TEA-LU)  (119 
Stat.  1144, 1764  (2005)).  Section  14504a 
states  that  the  “Unified  Carrier 
Registration  Plan  *  *  *  mean[s]  the 
organization  *  *  *  responsible  for 
developing,  implementing,  and 
administering  tlie  unified  carrier 
registration  agreement”  (49  U.S.C. 
14504a(a)(9))  (UCR  Plan).  The  Unified 
Carrier  Registration  Agreement  (UCR 
Agreement)  developed  by  the  UCR  Plan 
is  the  “interstate  agreement  governing 
the  collection  and  distribution  of 
registration  and  financial  responsibility 
information  provided  and  fees  paid  by- 
motor  carriers,  motor  private  carriers, 
brokers,  freight  forwarders  and  leasing 
companies*  *  *”(49  U.S.C. 
14504a(a)(8)). 

Congress  also  repealed  the  statutory 
provisions  of  49  U.S.C.  14504  governing 
the  Single  State  Registration  System 
(SSRS)  (SAFETEA-LU  section  4305(a)).’ 
The  legislative  history  indicates  that  the 
purpose  of  the  UCR  Plan  and  Agreement 
is  both  to  “replace  the  existing  outdated 
system  [SSRS]”  for  registration  of 
interstate  motor  carrier  entities  with  the 
States  and  to  “ensure  that  States  don’t 
lose  current  revenues  derived  from 
SSRS”  (S.  Rep.  109-120,  at  2  (2005)).^ 

The  statute  provides  for  a  1 5-member 
Board  of  Directors  for  the  UCR  Plan  and 
Agreement  (Board)  appointed  by  the 
Secretary  of  Transportation.  The  statute 
specified  that  the  Board  should  consist 
of  one  individual  (either  the  FMCSA 
Deputy  Administrator  or  another 
Presidential  appointee)  from  the 
Department  of  Transportation;  four 
directors,  including  one  from  each  of 
the  four  FMCSA  service  areas,  selected 
from  among  the  chief  administrative 
officers  of  the  State  agencies  responsible 
for  administering  the  UCR  Agreement: 
five  directors  from  among  the 
professional  staffs  of  State  agencies 


’  This  repeal  became  effective  on  January  1,  2007, 
in  accordance  with  section  4305(a). 

^  The  Senate  bill’s  provisions  were  enacted  “with 
modifications.”  H.  Conf.  Rep.  No.  109-203,  at  1020 
(2005). 


responsible  for  administering  the  UCR 
Agreement,  to  be  nominated  by  the 
National  Conference  of  State 
Transportation  Specialists  (NCSTS);  and 
five  directors  representing  the  motor 
carrier  industry,  of  whom  at  least  one 
must  be  from  a  national  trade 
association  representing  the  general 
motor  carrier  of  property  industry  and 
one  from  a  motor  carrier  that  falls 
within  the  smallest  fleet  fee  bracket.  The 
establishment  of  the  Board  was 
announced  in  the  Federal  Register  on 
May  12,  2006  (71  FR  27777). 

Among  its  responsibilities,  the  Board 
was  required  to  submit  to  the  Secretary 
of  Transportation  ^  a  recommendation 
for  the  initial  annual  fees  to  be  assessed 
on  motor  carriers,  motor  private  carriers, 
freight  forwarders,  brokers  and  leasing 
companies  under  the  UCR  Agreement 
(49  U.S.C.  14504a(d)(7)(A)).  The  FMCSA 
then  was  directed  to  set  the  fees  within 
90  days  after  receiving  the  Board’s 
recommendation  and  after  notice  and 
opportunity  for  public  comment  (49 
U.S.C.  14504a(d)(7)(B)). 

II.  Statutory  Requirements  for  UCR 
Fees 

The  statute  Specifies  several  relevant 
factors  that  must  be  considered  by  the 
Board  and  FMCSA  in  setting  the  fees 
(see  49  U.S.C.  14504a(d)(7)(A).  (f)(1)  and 
(g)).  It  specifies  that  fees  are  to  be 
determined  by  FMCSA  based  upon  the 
recommendation  of  the  Board.  'The 
FMCSA  described  the  statutory 
requirements  in  detail  in  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  on  May  29,  2007  (72  FR 
29472). 

Section  14504a(f)(l)  also  stipulates 
that  for  the  purpose  of  charging  fees  the 
Board  shall  develop  no  less  than  4  and 
no  more  than  6  brackets  of  carriers 
based  on  the  size  of  the  fleet,  i.e.  the 
number  of  commercial  motor  vehicles 
owned  or  operated.  Finally,  the  fee  scale 
is  required  to  be  progressive  in  the 
amount  of  the  fee. 

Overall,  the  fees  assessed  under  the 
UCR  Agreement  must  produce  a  level  of 
revenues  established  by  the  statute. 
Section  14504a(g)  establishes  the 
revenue  entitlements  for  States  that 
choose  to  participate  in  the  UCR  Plan. 
That  section  provides  that  a 
participating  State,  which  peurticipated 
in  the  SSRS  in  the  registration  year  prior 
to  the  enactment  of  the  Unified  Carrier 
Registration  Act  of  2005  (i.e.,  the  2004 
registration  year),  is  entitled  to  receive 
revenues  under  the  UCR  Agreement 


'■•The  Secretary’s  functions  under  section  14504a 
have  been  delegated  to  the  Administrator  of  the 
Federal  Motor  Carrier  Safety  Administration.  49 
CFR  1.73(a)(7),  as  amended,  71  FR  30833  (May  31, 
2006). 


48586 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


equivalent  to  the  revenues  it  received  in 
2004.  Participating  States  that  collected 
intrastate  registration  fees  from 
interstate  motor  carrier  entities  (whether 
or  not  they  participated  in  SSRS)  are 
entitled  to  receive  revenues  of  this  type 
under  the  UCR  Agreement  equivalent  to 
the  amount  received  in  the  2004 
registration  year.  The  section  also 
requires  that  States  which  did  not 
participate  in  SSRS  in  2004,  but  which 
choose  to  participate  in  the  UCR  Plan, 
will  receive  revenues  not  to  exceed 
$500,000  per  year. 

III.  Background 

Following  receipt  by  FMCSA  of  the 
Board’s  fee  recommendation,  a  copy  of 
which  is  included  in  the  docket  for  this 
rulemaking,  FMCSA  conducted  a  review 
of  the  recommendation  and  prepared  a 
detailed  Regulatory  Evaluation,  also 
included  in  the  docket.  The  FMCSA 
described  the  results  of  that  review  in 
the  NPRM.  The  FMCSA  carefully 
examined  the  Board’s  entire  fee 
recommendation,  including  the 
methodology  and  specific  findings  of 
the  Board.  The  FMCSA  also 
independently  considered  the  factors 
specified  in  section  14504a,  and  verified 
and  utilized  the  data  and  analysis 
provided  by  the  Board  in  its  fee 
recommendation.  In  the  NPRM,  FMCSA 
provided  a  detailed  description  of  its 
examination  of  the  Board’s 
recommendation  and  announced  its 
conclusion  that  the  Board’s 
recommendation  was  reasonable  and 
that  the  Board  considered  all  required 
factors.  The  FMCSA  also  described  the 
basis  for  its  conclusion  that  the  Board 
had  satisfied  the  requirements  for 
establishing  the  fees  to  be  charged  under 
the  Unified  Carrier  Registration 
Agreement.  The  Board  has  provided  an 
adequate  opportunity  for  all  States  to 
participate  in  the  UCR  Plan  and 
Agreement  for  registration  year  2007 
and  the  Board  had  adequately 
calculated  the  total  revenue  to  be 
collected  under  the  UCR. 

In  a  correction  of  the  NPRM 
published  on  June  5,  2007  (72  FR 
31048),  FMCSA  explained  that  the 
comment  period  for  the  proposed 
rulemaking  was  limited  to  fifteen  days 
because  of  the  very  short  time  period  set 
by  section  14504a(d)(7)(B)  for 
completion  of  the  rulemaking.  The 
FMCSA  also  provided  corrections  to  its 
May  29,  2007,  NPRM,  none  of  which 
materially  affected  the  proposed  rule, 
and  provided  notice  concerning  the  new 
address  for  the  Department  of 
Transportation. 


IV.  Discussion  of  Comments  to  the 
NPRM 

FMCSA  received  17  comments, 
including  comments  from  commercial 
motor  carriers,  the  Commercial  Vehicle 
Safety  Alliance  (CVSA),  the  California 
Trucking  Association  (CTA),  the 
National  School  Transportation 
Association  (NSTA),  the  Transportation 
Intermediaries  Association  (TiA),  an 
attorney  representing  an  interstate 
transportation  carrier,  an  interstate 
property  and  household  goods  broker, 
private  individuals,  the  North  Dakota 
Department  of  Transportation  (NDDOT), 
and  three  State  public  service 
commissions.  After  reviewing  and 
evaluating  the  comments,  as  described 
below,  FMCSA  has  concluded  that  no 
revisions  are  necessary  to  the  annual 
fees  and  bracket  structure  for  the 
Unified  Carrier  Registration  Agreement 
that  were  specified  in  the  NPRM.  The 
FMCSA,  therefore,  is  adopting  those 
annual  fees  and  the  bracket  structure  in 
this  Final  Rule. 

Two  of  the  public  service 
commissions  (Alabama  and  Michigan), 
TIA,  and  CVSA  supported  the  proposed 
fee  structure  and  urged  FMCSA  to 
expedite  promulgation  of  the  final  rule. 
The  other  commenters  suggested 
changes  to  the  fees  or  bracket  structure 
or  made  other  recommendations 
regarding  UCR. 

CTA,  the  attorney  to  the  interstate 
carrier,  and  four  private  individuals 
questioned  the  fairness  of  the  fee 
structure,  calling  attention  to  disparities 
between  smaller  and  larger  carriers. 
Their  recommendations  for  addressing 
the  issue  included  adding  another 
bracket  to  the  fee  structure  to  divide 
carriers  with  more  than  20  and  less  than 
50  vehicles  and  assessing  the  fee  on  a 
per-truck  basis.  One  commenter  argued 
that  the  last  bracket  represents  too 
significant  an  increase  in  fees  for 
carriers  operating  just  over  1 ,000  units 
when  compared  to  carriers  operating 
1,000  units.  Another  stated  that  the  fee 
schedules  penalized  carriers  with  fewer 
than  100  vehicles  for  being  small 
because  they  were  required  to  pay 
“substantially  more”  than  large  carriers. 
NDDOT  believes  the  Board  needs  the 
flexibility  to  be  able  to  make  reasonable 
adjustments  to  the  fees  if  the  revenue 
goals  cannot  be  reached,  without  going 
through  the  rulemaking  amendment 
process  every'  year.  NDDOT  argues  the 
Board  should  be  allowed  to  adjust  the 
fee  schedule  for  the  first  three  years 
with  a  modified  rule  amendment 
process  so  as  not  to  hinder  the 
timeliness  of  states’  keeping  the 
program  operating  efficiently.  However, 
the  statutory  requirements  for  the  UCR 


fee  structure,  the  statutory  limitation  of 
the  number  of  brackets  to  a  maximum 
of  six  in  49  U.S.C.  14504a(f)(l),  and  the 
statutory  process  for  adjusting  the 
amount  of  the  fees  in  subsequent  years 
preclude  FMCSA  from  adopting  the 
actions  these  commenters  advocate.  The 
statute  does  not  grant  either  the  Board 
or  FMCSA  the  latitude  to  set  fees  on  a 
per-vehicle  basis,  to  add  more  brackets, 
or  to  adjust  the  fee  schedule  without 
complying  with  section  14504a(d)(7)(B) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.). 

FMCSA  has  ensured  that  the  fee  scale 
is  progressive  across  the  brackets,  in 
that  the  fees  per  carrier  increase  as  the 
size  of  the  carrier  increases.  The  statute 
only  requires  that  the  “fee  scale  shall  be 
progressive  in  the  amount  of  the  fee.”  49 
U.S.C.  14504a(f)(l)(D).  The  fee  scale  is 
clearly  “progressive”  in  this  sense, 
because  the  fee  scale  increases  with 
each  bracket  containing  a  larger  range  of 
commercial  motor  vehicles  for  the 
motor  carrier  entities  included. 

Moreover,  the  statute  also  requires  that 
the  fees  be  applied  uniformly  to  entities 
in  each  bracket  “based  on  the  size  of  the 
fleet.”  49  U.S.C.  14504a(f)(l)(C).  For 
particular  entities,  the  fee  may  or  may 
not  be  progressive  as  compared  to  a 
carrier  in  another  bracket  that  is  close  in 
size,  or  that  has  almost  the  same  number 
of  commercial  motor  vehicles  in  its 
fleet,  but  that  is  an  expected  result  of  a 
fee  scale  based  on  applying  uniform  fees 
to  entities  with  a  range  of  fleet  sizes. 

Another  commenter,  TIA,  expressed 
agreement  with  the  findings  of  the 
Board  concerning  the  size  of  the 
industry  and  supported  the  adoption  of 
the  maximum  number  of  fee  levels  and 
the  proposed  breakdown  within  each 
level.  TIA  found  the  proposed  fee  levels 
“fair,  equitable,  and  proportional.”  TIA 
did,  however,  request  clarification  on 
two  fee-related  topics.  It  asked,  first, 
that  freight  forwarders  that  are  not  part 
of  a  trucking  company  pay  at  the  same 
level  as  brokers  and  leasing  companies. 

It  also  noted  what  it  considered  a 
conflict  between  the  definition  of  freight 
forwarder  in  section  14504a  and  the 
definition  in  49  U.S.C.  13102(8),  and 
urged  that  freight  forwarders  that  are  not 
part  of  trucking  companies  should 
register  in  the  same  category  as  brokers 
and  leasing  companies.  The  FMCSA  has 
determined  there  is  no  conflict.  Freight 
forwarders  that  operate  commercial 
motor  vehicles  in  line-haul  service  to 
transport  consolidated  shipments  in 
interstate  commerce  are  required  to 
register  as  motor  carriers,  and  are 
treated  as  such  under  the  UCR  Plan.  49 
U.S.C.  13903(b).  Freight  forwarders  that 
operate  motor  vehicles  providing 
transfer,  collection  and  delivery  service 
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are  required  to  file  proof  of  financial 
responsibility  with  FMCSA  by  49  U.S.C. 
13906(cKl).  Freight  forwarders 
operating  commercial  motor  vehicles  in 
such  local  service  “shall  be  subject  to 
the  provisions  of  [section  14504a]  as  if 
the  freight  forwarder  is  a  motor  carrier.” 
49  U.S.C.  14504a(b).  Therefore,  all 
freight  forwarders  that  operate 
commercial  motor  vehicles  are  subject 
to  fees  under  the  UCR  Plan  and 
Agreemeilt  in  accordance  with  the 
number  of  such  vehicles  operated.  If  a 
freight  forwarder  operates  no  such 
vehicles,  it  is  subject  to  the  fee  set  for 
the  lowest  bracket.  See  also  49  U.S.C. 
14504a(f)(l)(A)(i).  This  is  the 
interpretation  of  the  statute  utilized  by 
the  Board  and  FMCSA  in  determining 
the  fees,  because  any  freight  forwarder 
that  also  had  a  USDOT  number  (only 
issued  to  operators  of  commercial  motor 
vehicles)  was  treated  as  a  motor  carrier. 

TIA  also  requested  a  clarification  on 
whether  fees  are  cumulative  or  a 
company  should  pay  only  once  at  the 
highest  applicable  rate,  noting  that  a 
company  could  have  motor  carrier 
authority,  broker  authority,  and  freight 
forwarder  authority.  TIA  recommended 
adoption  of  the  highest  applicable  fee 
approach  rather  than  the  cumulative  fee 
approach.  FMCSA  and  the  Board  both 
adopted  the  highest  applicable  fee 
approach  in  their  analyses. 

The  FMCSA  notes  that  the 
commenters,  in  discussing  the  brackets 
and  fee  structure,  consistently  referred 
to  trucks,  vehicles,  and/or  power  units 
rather  than  to  commercial  motor 
vehicles,  the  term  used  in  the  proposed 
and  final  rules.  The  statute  defines 
“commercial  motor  vehicle,”  in  general, 
as  including  both  self-propelled  and 
towed  vehicles  (49  U.S.C. 

14504a(a)(l)(A)  and  31101(1)).  Both  self- 
propelled  and  towed  vehicles  should  be 
considered  in  deciding  the  appropriate 
bracket  for  determining  the  fee  to  be 
paid  by  a  motor  carrier,  motor  private 
carrier,  or  freight  forwarder. 

A  commercial  carrier  argued  that  the 
proposed  fee  structure  ignored  the  fact 
that  some  motor  carriers  do  not  have 
traffic  in  every  participating  State  and 
that  vehicles  without  extensive 
interstate  operations  are  included  in 
determining  brackets  and  fees.  An 
individual  commenter  also  asserted  that 
the  Board’s  calculation  of  fees  had 
included  commercial  motor  vehicles 
that  operate  only  in. intrastate 
commerce.  If  such  vehicles  did  leave  the 
State,  according  to  this  commenter,  they 
would  be  required  to  purchase  a  Trip 
Permit,  and  thus  would  be  charged  out- 
of-State  fees  twice.  The  FMCSA  notes, 
however,  that  section  14504a  does  not 
allow  either  the  Board  or  FMCSA  to 


adjust  the  fees  to  account  for  the  extent 
of  interstate  operations.  The  statute 
requires  that  interstate  carriers  of  the 
same  size  be  assessed  the  same  fees 
regardless  of  the  number  of  States  in 
which  they  operate.  After  considering 
these  comments  in  light  of  the  statute, 
FMCSA  determined  that  the  proposed 
fee  structure  adequately  accounts  for 
equity  concerns  within  the  statute’s 
constraints. 

The  NSTA  noted  what  it  perceived  to 
be  a  conflict  between  the  possibility 
under  the  UCR  Plan  that  private 
interstate  school  bus  carriers  that 
register  with  DOT  and  obtain  a  USDOT 
number  will  be  required  to  pay  the  UCR 
fees  in  spite  of  the  provisions  of  49 
U.S.C.  13506(a)(1)  from  the  ICC 
Termination  Act  of  1995  (Pub.  L.  104- 
88,  title  I,  Sec.  103,  Dec.  29, 1995, 109 
Stat.  861)  that  exempt  such  carriers  from 
registration  requirements  for  school  bus 
carriers  under  the  proposed  Unified 
Registration  System  (URS).  One 
individual  asked  for  clarification  on 
whether  farmers  and  ranchers  are 
considered  private  carriers  under  UCR. 
For  the  purpose  of  the  UCR  agreement, 
the  statutory  definition  of  “motor 
carrier,”  as  modified  by  49  U.S.C, 
14504a(a)(5)  includes  for-hire  carriers 
that  are  otherwise  exempt  such  as 
farmers,  ranchers  and  school  bus 
operators  because  they  are  now  subject 
to  the  fees  in  connection  with  the  filing 
of  proof  of  financial  responsibility 
under  the  UCR  agreement.  In  addition, 
motor  private  carriers  that  meet  the 
applicable  statutory  definition  in  49 
U.S.C.  13102(15)  are  subject  to  the  fees 
in  connection  with  the  filing  of  proof  of 
financial  responsibility  under  the  UCR 
agreement.  This  is  the  interpretation  of 
section  14504a  followed  by  the  Board 
and  FMCSA  in  recommending  and 
setting  the  fees. 

Some  commenters  addressed 
implementation  of  the  UCR  fee  system. 
TIA  argued  that  an  unreasonable  burden 
could  be  placed  on  small  businesses  and 
on  interstate  commerce  if  companies  are 
required  to  register  in  person  at  their 
base  State.  Instead,  TiA  asked  for  the 
creation  of  a  national  registration 
interface  through  which  companies 
could  pay  by  credit  card.  Another 
suggested  that  the  fees  should  be 
collected  along  with  the  heavy-duty 
vehicle  tax.  TIA  and  the  NDDOT 
expressed  support  for  the  Board’s 
decision  to  set  aside  funds  to  pay 
various  administrative  costs,  including 
development  of  a  web-based  registration 
and  payment  system,  communications, 
credit  card  processing  fees,  operation  of 
a  depository,  and  Board  travel  and 
expenses  and  staffing  of  a  help  desk,  as 
well  as  a  set-aside  to  cover  the  risk  of 


under  collection  of  revenue.  TIA  noted 
that  additional  amounts  could  be 
needed  for  information  technology  and 
communications.  TIA  also  noted  that 
the  Board  may  not  have  the  necessary 
funds  to  pay  administrative  costs  until 
fees  are  collected.  NDDOT  suggested 
that  rule  language  be  added  stipulating 
that  administrative  costs  can  only  be 
paid  after  participating  States  are  made 
whole.  Because  section  14504a  assigned 
implementation  of  the  UCR  Agreement 
to  the  Board,  FMCSA  has  concluded 
that  the  comments  pertaining  to  the 
method  adopted  for  registration,  and  the 
mechanisms  for  fee  collection  and 
distribution  are  outside  the  scope  of  this 
rulemaking  and  should  be  directed  to 
the  Board.  FMCSA  will  provide  the 
Board  with  a  copy  of  all  comments 
received.  In  addition,  FMCSA  will  place 
a  document  outlining  the  UCR  Board’s 
mechanisms  for  fee  collection  and 
distribution  in  docket  FMCSA-2007-' 
27871.  This  document  will  be  updated 
as  information  becomes  available  from 
the  UCR  Board.  The  public  may  consult 
the  Board  or  the  docket  for  up  to  date 
information  about  the  mechanisms  for 
fee  collection  and  distribution. 

The  FMCSA  reviewed  the  estimated 
administrative  costs  as  part  of  the 
analysis  described  in  the  May  29,  2007, 
NPRM  and  concluded  that  they  were 
reasonable.  As  TIA  points  out,  however, 
once  the  new  system  has  developed  a 
“proven  track  record,”  estimates  of  the 
amounts  needed  for  administration  may 
change. 

The  NDDOT  commented  that  it  is  not 
concerned  about  the  number  of  leasing 
companies  in  calculating  the  affected 
population  or  the  revenues  from  the 
leasing  companies.  NDDOT  estimates 
the  number  is  less  than  2,600  and  the 
revenues  will  be  about  $101,000. 

NDDOT  believes  this  amount  is  less 
than  one  tenth  of  one  percent  of  the 
total  UCR  revenues.  FMCSA  agrees  with 
NDDOT. 

The  Michigan  Public  Service 
Commission  (MPSC)  suggested  that  if 
for  some  reason  the  program  cannot  be 
implemented  in  2007,  FMCSA  should 
allow  States  to  collect  both  2007  and 
2008  revenue  simultaneously.  In 
addition  to  being  outside  the  scope  of 
this  rulemaking,  FMCSA  believes  that 
this  approach  would  be  contrary  to  the 
terms  of  section  14504a.  MPSC  also 
recommended  that  credit  card  fees  for 
revenue  collected  on  line  should  not  be 
deducted  from  the  total  due  to  States. 
The  revenue  target  for  2007  is  composed 
of  State  revenue  entitlement, 
administrative  expenses,  and  revenue 
reserve.  The  credit  card  operating 
expense  is  a  component  of  the 
administrative  cost  and  is  separate  from 
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the  State  revenue  entitlement.  Thus, 
including  credit  card  expenses  in  the 
revenue  target  does  not  affect  the  State 
revenue  entitlement,  (see  49  U.S.C. 
14504a(h))  and  FMCSA  has  concluded 
that  the  MPSC  concern  is  unwarranted. 
CVSA  encouraged  FMCSA  to  consider 
making  a  loan  to  the  Board  to  support 
the  development  of  the  infrastructure 
necessary  to  register  the  carriers  and 
collect  and  to  deposit  the  fees  in  an 
efficient  manner.  Although  FMCSA 
takes  note  of  the  suggestion,  it  has 
concluded  that  the  comment  is  outside 
the  scope  of  this  rulemaking.  CVSA  also 
encouraged  FMCSA  to  use  the 
opportunity  presented  through  UCR  to 
consolidate  the  regulations, 
requirements,  and  information  systems 
relative  to  operation  authority, 
registration,  and  licensing/insurance. 

The  FMCSA  has  concluded  this 
comment  is  outside  the  scope  of  this 
rulemaking. 

TIA  asked  that  the  UCR  should  not 
•become  a  new  system  to  regulate 
brokers  and  freight  forwarders  by  the 
States,  noting  that  section 
14504a(f)(l)(A)  refers  to  UCR  fees 
charged  “in  connection  with  the  filing 
of  proof  of  financial  responsibility 
under  the  UCR  Agreement.”  TIA 
requested  FMCSA  to  limit  specifically 
any  reporting  or  enforcement  of  proof  of 
financial  responsibility  by  brokers  and 
freight  forwarders  to  their  required 
filings  with  the  Department  of 
Transportation.  However,  as  discussed 
above  under  “II.  Statutory  Requirements 
for  UCR  Fees,”  the  fees  charged  to  the 
various  entities  are  required  to  be  in 
connection  with  the  requirement  in  49 
U.S.C.  14504a{f){l)(A).  Not  all  of  the 
entities  included  in  the  five  categories 
are  currently  required  to  file  financial 
responsibility  information  with  FMCSA. 
The  Board  has  authority  to  issue  rules 
and  regulations  to  govern  the  UCR 
Agreement,  and  to  require  annual 
submission  of  a  set  of  information 
required  of  a  motor  carrier,  motor 
private  carrier,  leasing  company,  broker, 
or  freight  forwarder  (49  U.S.C. 
14504a(d)(2)(A)(i)).  FMCSA  expects  that 
the  Board  will  establish  requirements 
for  filing  of  financial  responsibility 
information  as  necessary  to  subject  all 
entities  in  all  five  categories  to  the  UCR 
fees,  and  to  ensure  that  the  required 
revenue  levels  will  be  achieved. 

Similarly,  FMCSA  notes  TIA’s  request 
that  DOT  and  the  Board  work  together 
to  ensure  that  participating  States 
provide  usable  safety  and  enforcement 
data  to  dot’s  reporting  systems,  but 
finds  the  comment  outside  the  scope  of 
this  rule. 

One  commenter  recommended  that 
the  State  revenue  requirements  increase 


over  time  to  reflect  growing  needs. 
Another  commenter  noted  that  impacts 
on  small  entities  could  become  a 
problem  if  fees  increase  over  time. 
Capping  UCR  revenues  at  2004  levels, 
according  to  the  commenter,  is  not 
viable  in  the  long  term.  The  FMCSA 
notes  in  response  that  section  14504a 
provides  that  fees  under  UCR  are  to  be 
established  on  a  yearly  basis.  Therefore, 
fees  for  future  years  will  be  the  subject 
of  subsequent  rulemaking,  if  and  when 
the  Board  asks  for  an  adjustment  in  the 
fees  in  accordance  with  section 
14504a(f)(lKE).  On  the  other  hand,  the 
revenues  to  be  derived  from  the  fees 
were  fixed  by  Congress  as  of  2004  by 
section  14504a(g).  The  only  variation 
would  occur  because  of  changes  in  the 
participating  States  under  section 
14504a(e)  or  Congressional  action. 

The  Pennsylvania  Public  Utility 
Commission  (PaPUC),  contends  that 
Pennsylvania,  which  did  not  participate 
in  SSRS,  may  be  prohibited  from 
collecting  assessments  from  intra-state 
revenues  of  motor  carriers  to  support  its 
motor  carrier  safety  enforcement 
program.  PaPUC  interprets  49  U.S.C. 
14504a(c)  of  the  UCR  Act  as  potentially 
preempting  such  assessments.  The 
FMCSA  believes  that  this  issue  involves 
a  legal  interpretation  of  the  preemption 
provisions  of  section  14504a(c);  and, 
therefore,  is  outside  the  scope  of  this 
rulemaking.  PaPUC,  supported  by 
CVSA,  then  requests  that  the  UCR 
program  fee  schedule  provide  a 
mechanism  to  make  it  whole.  However, 
Pennsylvania  has  not  complied  with  49 

U. S.C.  14504a(e),  is  therefore  not  a 
participating  State  in  the  UCR 
agreement,  and  is  not  entitled  to  any 
revenues  under  49  U.S.C.  14504a(g)(2) 
and  (3). 

An  interstate  property  and  household 
goods  broker  noted  that  some  States 
currently  do  not  recognize  the  Federal 
broker  license  issued  by  FMCSA  and  do 
not  issue  intrastate  broker  licenses.  This 
commenter  asked  FMCSA  to  preempt 
State  law  and  to  secure  agreements  from 
States  participating  in  the  UCR  that  they 
will  acknowledge  broker’s  rights  to 
arrange  for  transportation  without  the 
need  for  intrastate  motor  carrier 
authority.  The  FMCSA  has  concluded 
that  this  comment  requests  actions  that 
are  outside  the  scope  of  this  rulemaking. 

V.  The  Final  Rule 

The  FMCSA  is  adopting  the  proposed 
rule  as  final  without  any  changes.  In 
addition,  the  FMCSA  has  verified  that 
the  Board  has  accurately  reflected  in  its 
recommendations  the  revenue 
entitlements  certified  by  each  State  for 
2007.  In  accordance  with  49  U.S.C. 
14504a(g)(4),  FMCSA  proposed  in  the 


NPRM  to  approve  the  amount  of 
revenue  under  the  UCR  Agreement  to 
which  each  State  participating  in  2007 
is  entitled.  FMCSA  received  no 
comment  on  this  aspect  of  the  proposal. 
FMCSA,  is,  therefore,  approving  the 
amount  of  revenue  under  the  UCR 
Agreement  to  which  each  State 
participating  in  2007  is  entitled,  as 
specified  in  the  following  table  1 . 

Table  1.— 2007  State  UCR 
Revenue  Entitlements 


state 


Alabama . 

Arkansas . 

Colorado  . 

Connecticut . 

Georgia  . 

Idaho  . 

Illinois . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana  . 

Maine  . 

Massachusetts . 

Michigan  . 

Minnesota  . !.. 

Missouri  . 

Mississippi  . 

Montana . 

Nebraska  . 

New  Hampshire  . . 

New  Mexico  . 

New  York  . 

North  Dakota  . 

Ohio  . 

Oklahoma  . 

Rhode  Island  . 

South  Carolina . 

South  Dakota . 

Tennessee  . 

Texas  . 

Utah  . 

Virginia . 

Washington . 

West  Virginia  . 

Wisconsin  . 

Total . 

Oregon  . 

Total  State  Entitle 
ment — 2007  .... 


Total  2007 
UCR  revenue 
entitlements 


$2,939,964. 
1,817,360. 
1,817,215. 
3,129,840 
2,660,060 
547,696 
3,516,993 
2,364,879 
474,742 
4,344,290 
5,365,980 
5,992,820 
1 ,555,672 
2,282,887 
7,520,717 
1,137,132 
2,342,000 
4,322,100 
1,049,063 
741 ,974 
2,273,299 
3,292,233 
4,414,538 
2,010,434 
4,813,877 
2,457,796 
2,285,486 
2,420,120 
855,623 
4,759,329 
2,718,628 
2,098,408 
4,852,865 
2,467,971 
1 ,431 ,727.03 
2,196,680.00 


101,272,399.81 

500,000 


101,772,399.81 


Regulatory  Analyses  and  Notices 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act’s 
rulemaking  provision  in  subsection 
(d)(3)  of  5  U.S.C.  553  allows  FMCSA  to 
make  a  final  rule  effective  on  its 
publication  date  for  good  cause. 
Congress  expected  the  Board  to  make 
recommendations  and  the  Agency  to  set 
the  fees  through  this  final  rule  well 
before  January  1,  2007.  The  Board 
experienced  delays  Congress  had  not 
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envisioned  in  promulgating  49  U.S.C. 
14504a.  Making  this  final  rule  effective 
on  the  date  of  publication  will  not  cause 
harm  to  any  person  or  regulated  entity. 
No  commenter  opposed  the  proposal 
and  the  fees  are  required  by  statute.  Due 
to  the  exhaustive  efforts  of  the  Board  in 
developing  the  recommendations  and 
the  amount  of  time  needed,  the  States 
participating  in  the  UCR  have  been 
losing  current  revenues  they  would 
have  been  deriving  from  SSRS  to  offset 
expenses  involved  in  administering 
their  enforcement  and  compliance  of 
State  motor  carrier  laws  and  regulations. 
Michigan  and  Alabama  authorities  made 
these  points  in  thdir  comments  in  the 
docket.  These  States  and  the  others  in 
the  UCR  may  have  to  lay  off  State 
employees  and  curtail  enforcement  and 
compliance  efforts  if  the  States  cannot 
collect  2007  revenue.  Congress  intends 
section  14504a  to  “ensure  that  States 
don’t  lose  current  revenues  derived 
from  SSRS”  (S.  Rep.  109-120,  at  2 
(2005)).  This  intent  remains  unfulfilled 
as  long  as  this  final  rule  setting  the  fees 
is  not  effective.  FMCSA  finds  that  it  is 
necessary  to  make  this  final  rule 
effective  immediately  upon  publication 
to  reduce  the  serious  dislocation  of  State 
government  programs  and  reduce  or 
avoid  imminent  harm  to  State 
employees  and  the  traveling  public  in 
the  UCR  States  that  may  have  to,  or  have 
had  to,  curtail  their  compliance  and 
enforcement  efforts. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  due  to  its  subject  matter  and  the 
impact  on  the  participating  States. 

However,  this  rule  is  not 
economically  significant  based  on  the 
size  of  the  fees  to  be  collected  under  the 
UCR.  The  costs  of  the  rule  are  required 
pursuant  to  an  explicit  Congressional 
mandate  in  section  14504a.  Because  a 
majority  of  the  fees  under  the  rule  will 
replace  fees  motor  carriers  paid  under 
the  SSRS  system,  the  total  cost  of  the 
rule  will  be  substantially  less  than  $100 
million  per  year.  New  entities  paying 
fees  under  UCR  that  did  not  pay  under 
SSRS  are  estimated  to  account  for 
slightly  less  than  half  the  fees,  or  about 
$50  million  in  new  costs  per  year.  The 
Agency  has  prepared  a  regulatory 
analysis  analyzing  the  rule.  A  copy  of 
the  regulatory  analysis  document  is 
included  in  the  docket  referenced  at  the 
beginning  of  this  notice.  The  Office  of 
Management  and  Budget  (OMB)  has 
reviewed  this  document. 


Regulatory  Flexibility  A'ct 

In  compliance  with  the  Regulatory. 
Flexibility  Act  (5  U.S.C.  601-612), 
FMCSA  considered  the  effects  of  this 
regulatory  action  on  small  entities  and 
determined  that  this  rule  will  affect  a 
substantial  number  of  small  entities,  as 
defined  by  the  U.S.  Small  Business 
Administration’s  Office  of  Size 
Standards.  Accordingly,  FMCSA  has 
considered  the  economic  impacts  of  the 
requirements  on  small  entities  and 
determines  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  fees  adopted  in  this  rule  would 
affect  large  numbers  of  small  entities 
because  the  rule  sets  fees  for  hundreds 
of  thousands  of  carriers,  brokers,  and 
freight  forwarders  of  all  sizes,  and  small 
entities  are  defined  to  include  all 
entities  that  are  not  dominant  in  their 
industries.  In  previous  rulemakings, 
FMCSA  identified  for-hire  carriers  with 
fewer  than  145  power  units  (i.e.,  trucks 
or  tractors)  as  small.  The  FMCSA 
estimates  that  cenrier  size  to  be 
equivalent  to  a  carrier  operating  about 
300  commercial  motor  vehicles.  Thus, 
all  of  the  for-hire  carriers  in  Brackets  1 
through  4  would  be  considered  small,  as 
would  many  of  those  in  Bracket  5. 

After  careful  consideration,  however, 
FMCSA  has  determined  that  the  UCR 
fee  will,  in  every  case  involving  a  viable 
small  entity,  be  well  below  the 
threshold  level  of  one  percent  of 
revenues  used  for  determining 
significant  impacts.  This  conclusion  is 
based  on  the  observation  that  the 
maximum  fee  per  vehicle  is  $39,  which 
is  less  than  one  percent  of  the  annual 
salary  of  even  a  single  employee 
working  40  hours  per  week  for  50  weeks 
per  year  and  earning  the  current  Federal 
minimum  wage  of  $5.85.  Because  an 
entity  without  sufficient  revenues  to  pay 
even  one  employee  per  vehicle  or  per 
broker  or  freight-forwarder  operation 
would  not  be  viable,  it  is  clear  that  the 
UCR  fees  will  not  reach  the  threshold  of 
one  percent  of  revenues.  Additionally, 
more  than  50  percent  of  the  fees 
collected  under  the  new  UCR  system 
were  already  being  paid  by  many  of 
these  entities  under  the  SSRS  system, 
meaning  the  UCR  fees  will  simply  serve 
as  substitutes  for  the  SSRS  fees  these 
firms  were  previously  being  assessed. 
Thus,  the  FMCSA  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rulemaking  will  not  impose  an 
unfunded  Federal  mandate,  as  defined 
by  the  Unfunded  Mandates  Reform  Act 


of  1995  (2  U.S.C.  1532,  et  seq.),  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $128.1 
million  or  more  in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  will  meet  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  ^ 

Executive  Order  13045  (Protection  of 
Children ) 

The  FMCSA  analyzed  this  action 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  We  determined  that  this 
rulemaking  would  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rulemaking  does  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism) 

The  FMCSA  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  FMCSA  has  determined  that  this 
rulemaking  will  not  have  a  substantial 
direct  effect  on  States,  nor  will  it  limit 
the  policy-making  discretion  of  the 
States.  Nothing  in  this  document  will 
preempt  any  State  law  or  regulation. 

The  FMCSA  has  therefore  determined 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  FMCSA 
consider  the  impact  of  paperwork  and 
other  information  collection  burdens 
imposed  on  the  public.  We  have 
determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  final  rule. 


48590 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


National  Environmental  Policy  Act 

The  FMCSA  analyzed  this  final  rule 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  determined 
under  our  environmental  procedures 
Order  5610.1,  issued  March  1,  2004  (69 
FR  9680),  that  this  action  is 
categorically  excluded  (CE)  under 
Appendix  2,  paragraph  6.h  of  the  Order 
from  further  environmental 
documentation.  In  addition,  the  Agency 
believes  that  this  action  includes  no 
extraordinary  circumstances  that  will 
have  any  effect  on  the  quality  of  the 
environment.  Thus,  the  action  does  not 
require  an  environmental  assessment  or 
an  environmental  impact  statement. 

The  FMCSA  also  analyzed  this  rule 
under  the  Clean  Air  Act,  as  amended 
(CAA),  section  176(c)  (42  U.S.C.  7401  et 
seq.),  and  implementing  regulations 
promulgated  by  the  Environmental 
Protection  Agency.  Approval  of  this 
action  is  exempt  from  the  CAA’s  general 
conformity  requirement  since  it 
involves  policy  development. 


Executive  Order  13211  (Energy  Effects) 

The  FMCSA  analyzed  this  action 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  determined 
that  it  is  not  a  “significant  energy 
action”  under  that  Executive  Order 
because  it  will  not  be  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use. 

List  of  Subjects  in  49  CFR  Part  367 

Commercial  motor  vehicle,  Financial 
responsibility.  Motor  carriers.  Motor 
vehicle  safety.  Registration,  Reporting 
and  recordkeeping  requirements. 

■  In  consideration  of  the  foregoing, 
FMCSA  amends  title  49,  Code  of 
Federal  Regulations,  part  367,  as 
follows: 

PART  367— STANDARDS  FOR 
REGISTRATION  WITH  STATES 

■  1.  The  authority  citation  for  part  367 
is  revised  to  read  as  follows: 


Authority:‘49  U.S.C.  13301,  14504,  14504a: 
and  49  CFR  1.73. 

■  2.  Add  a  new  Subpart  A  heading 
preceding  §  367.1  to  read  as  follows: 

Subpart  A — Single  State  Registration 
System 

Appendix  A  [Amended] 

■  3.  Amend  the  heading  of  Appendix  A 
to  part  367  by  removing  the  phrase  “Part 
367”  and  adding  in  its  place  “Subpart 
A”. 

■  4.  Add  a  new  Subpart  B  to  read  as 
follows: 

Subpart  B — Fees  Under  the  Unified 
Carrier  Registration  Pian  and 
Agreement 

§  367.20  Fees  under  the  Unified  Carrier 
Registration  Plan  and  Agreement  for 
Registration  Year  2007. 


Fees  Under  the  Unified  Carrier  Registration  Plan  and  Agreement  for  Registration  Year  2007 


Bracket 

i 

1 

Number  of  commercial  motor  vehicles  owned  or 
operated  by  exempt  or  non-exempt  motor  carrier, 
motor  private  carrier,  or  freight  forwarder 

1 

Fee  per  company 
for  exempt  or  non¬ 
exempt  motor  car¬ 
rier,  motor  private  j 
carrier,  or  freight 
forwarder 

Fee  per  company 
for  broker  or  leas¬ 
ing  company 

B1  . 

0-2  . 

$39 

$39 

B2 . 

3-5  . 

116 

B3 . 

6-20  . . . 

231 

B4 . 

21-100  . 

806 

B5 . 

101-1,000  . 

3,840 

B6 . 

1,001  and  above  . 

37,500 

. 

Issued  on:  August  15,  2007. 

John  H.  Hill, 

Administrator. 

[FR  Doc.  E7-16482  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-29045;  Directorate 
Identifier  2007-NM-048-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  767-200,  -300,  and  -400ER 
Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  Boeing  Model  767-200,  -300, 
and  — 400ER  series  airplanes.  This 
proposed  AD  would  require  installing 
new  relay(s)  and  wiring  to  allow  the 
flightcrew  to  turn  off  electrical  power  to 
the  in-flight  entertainment  (IFF)  systems 
and  certain  circuit  breakers  through  a 
utility  bus  switch,  and  doing  other 
specified  actions.  This  proposed  AD 
results  from  an  IFE  systems  review.  We 
are  proposing  this  AD  to  ensure  that  the 
flightcrew  is  able  to  turn  off  electrical 
power  to  IFE  systems  and  other  non- 
essential  electrical  systems  through  a 
switch  in  the  flight  compartment.  The 
flightcrew’s  inability  to  turn  off  power 
to  IFE  systems  and  other  noa-essential 
electrical  systems  during  a  non-normal 
or  emergency  situation  could  result  in 
the  inability  to  control  smoke  or  fumes 
in  the  airplane  flight  deck  or  cabin. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  October  9,  2007. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD. 

•  DOT  Docket  Web  site:  Go  to  http:// 
dms.dot.gov  and  follow  the  instructions 
for  sending  your  comments 
electronically. 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.reguIations.gov 


and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl  2-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Fax;  (202)  493-2251. 

•  Hand  Delivery:  Room  W12-140  on 
the  ground  floor  of  the  West  Building, 
1200  New  Jersey  Avenue,  §E., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207,  for  the  service 
information  identified  in  this  proposed 
AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shohreh  Safarian,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6418;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  relevant 
written  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 
comments  to  an  address  listed  in  the 
ADDRESSES  section.  Include  the  docket 
number  “FAA-2007-29045;  Directorate 
Identifier  2007-NM-048-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
dms.dot.gov,  including  any  personal 
information  you  provide.  We  will  also 
post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  that  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including  the  name  of  the  individual 
who  sent  the  comment  (or  signed  the 
comment  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 


19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

Examining  the  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dms.dot.gov,  or  in 
person  at  the  Docket  Operations  office 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Operations  office  (telephone 
(800)  647-5527)  is  located  on  the 
ground  floor  of  the  West  Building  at  the 
DOT  street  address  stated  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
the  Docket  Management  System  receives 
them. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  completed  a  review  of  in-flight 
entertainment  (IFE)  systems  on 
transport  category  airplanes.  The  review 
focused  on  the  interface  between  the  IFE 
system  and  airplane  electrical  system, 
with  the  objective  of  determining  if  any 
unsafe  conditions  exist  with  regard  to 
the  interface. 

The  type  of  IFE  systems  considered 
for  review  were  those  that  contain  video 
monitors  (cathode  ray  tubes  or  liquid 
crystal  displays,  either  hanging  above 
the  aisle  or  mounted  on  individual  seat 
backs  or  seat  trays),  or  complex  circuitry 
(i.e.,  power  supplies,  electronic 
distribution  boxes,  extensive  wire 
routing,  relatively  high  power 
consumption,  multiple  layers  of  circuit 
protection,  etc.'.  In  addition,  in-seat 
power  supply  systems  that  provide 
power  to  more  than  20  percent  of  the^ 
total  passenger  seats  were  also 
considered  for  the  review.  The  types  of 
IFE  systems  not  considered  for  review 
include  systems  that  provide  only  audio 
signals  to  each  passenger  seat,  ordinary 
in-flight  telephone  systems  (e.g.,  one 
telephone  handset  per  group  of  seats  or 
bulkhead-mounted  telephones),  systems 
that  have  only  a  video  monitor  on  the 
forward  bulkhead(s)  (or  a  projection 
system)  to  provide  passengers  with 
basic  airplane  and  flight  information, 
and  in-seat  power  supply  systems  that 
provide  power  to  less  than  20  percent  of 
the  totql  passenger  seats. 

Items  considered  during  the  review 
include  the  following: 

•  Can  the  electrical  bus(es)  supplying 
power  to  the  IFE  system  be  de-energized 
when  necessary  without  removing 
power  from  systems  that  might  be 
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required  for  continued  safe  flight  and 
landing? 

•  Can  IFE  system  power  be  removed 
when  required  without  pulling  IFE 
system  circuit  breakers  {i.e.,  is  there  a 
switch  (dedicated  to  the  IFE  system  or 
a  combination  of  loads)  located  in  the 
flight  deck  or  cabin  that  can  be  used  to 
remove  IFE  power?)? 

•  If  the  IFE  system  requires  changes 
to  flightcrew  procedures,  has  the 
airplane  flight  manual  (AFM)  been 
properly  amended? 

•  If  the  IFE  system  requires  changes 
to  cabin  crew  procedures,  have  they 
been  properly  amended? 

•  Does  the  IFE  system  require 
periodic  or  special  maintenance? 

In  all,  we  reviewed  approximately  180 
IFE  systems.  The  review  results  indicate 
that  potential  unsafe  conditions  exist  on 
some  IFE  systems  installed  on  various 
transport  category  airplanes.  These 
conditions  can  be  summarized  as: 

•  Electrical  bus{es)  supplying  power 
to  the  IFE  system  cannot  be  de¬ 
energized  when  necessary  without 
removing  power  from  systems  that 
might  be  required  for  continued  safe 
flight  and  landing. 

•  Power  cannot  be  removed  from  the 
IFE  system  when  required  without 
pulling  IF’E  system  circuit  breakers  (i.e., 
there  is  no  switch  dedicated  to  the  IFE 
system  or  combination  of  systems  for 
the  purpose  of  removing  power). 

•  Installation  of  the  IFE  system  has 
affected  crew  (flightcrew  and/or  cabin 
crew)  procedures,  but  the  procedures 
have  not  been  properly  revised. 

Boeing  has  received  numerous  reports 
of  smoke  or  flames  in  the  passenger 
cabin  of  Model  767-200,  -300,  and 
-400ER  series  airplanes.  Investigation 
revealed  that  the  source  of  the  smoke 
and  flames  was  the  wiring  for  non- 
essential  equipment  in  the  passenger 
cabin.  Currently,  the  flightcrew  is  not 
able  to  turn  off  power  to  the  IFE  system 
and  other  non-essential  passenger  cabin 
systems  through  utility  bus  switches  in 
the  flight  compartment,  in  the  event  of 
smoke  or  fumes.  The  flightcrew’s 
inability  to  turn  off  electrical  power  to 
the  IFE  system  and  other  non-essential 
passenger  cabin  systems,  if  not , 
corrected,  could  result  in  the  inability  to 
control  smoke  or  fumes  in  the  airplane 
flight  deck  or  passenger  cabin  during  a 
non-normal  or  emergency  situation. 


Relevant  Service  Information 

We  have  reviewed  Boeing  Service 
Bulletin  767-24-0147,  dated  February 
20,  2003,  for  Model  767-400ER  series 
airplanes.  This  service  bulletin 
describes  procedures  for  installing  a 
new  relay  and  wiring  to  allow  the 
flightcrew  to  turn  off  electrical  power  to 
the  IFE  systems  and  certain  circuit 
breakers  through  the  left  utility  bus 
switch  and  doing  other  specified- 
actions.  The  other  specified  actions 
include  installing  a  terminal  module  in 
the  P87  panel,  rerouting  certain  wires, 
and  testing  the  electrical  power  for  the 
video  system. 

We  have  also  reviewed  Boeing  Service 
Bulletin  767-24-0148,  dated  September 
14,  2006;  Boeing  Service  Bulletin  767- 
24-0149,  dated  September  14,  2006; 
Boeing  Service  Bulletin  767-24-0150, 
dated  September  21,  2006;  and  Boeing 
Service  Bulletin  767-24-0151,  dated 
September  14,  2006;  for  Model  767-300 
series  airplanes.  These  service  bulletins 
describe  procedures  for  installing  new 
relay(s)  and  wiring  to  allow  the 
flightcrew  to  turn  off  electrical  power  to 
the  IFE  system  and  the  IFE  video  and 
audio  circuit  breakers  through  the  right 
utility  bus  switch  and  doing  other 
specified  actions.  The  other  specified 
actions  include  removing  certain 
wire(s),  rerouting  certain  wires,  and 
testing  the  passenger  IFE  and  video 
systems. 

We  have  also  reviewed  Boeing  Service 
Bulletin  767-24-0152,  dated  September 
29,  2006;  and  Boeing  Service  Bulletin 
767-24-0153,  dated  September  29, 

2006;  for  Model  767-200  and  -300 
series  airplanes.  These  service  bulletins 
describe  procedures  for  installing  new 
relays  and  wiring  to  allow  the  flightcrew 
to  turn  off  electrical  power  to  the  IFE 
system  and  the  IFE  video  and  audio 
circuit  breakers  through  the  right  utility 
bus  switch  and  doing  other  specified 
actions.  The  other  specified  actions 
include  replacing  the  electrical  system 
control  panel  with  a  new  or  modified 
control  panel,  installing  a  terminal 
module,  removing  certain  wires, 
rerouting  certain  wires,  and  testing  the 
passenger  IFE  and  video  systems. 

We  have  also  reviewed  Boeing  Service 
Bulletin  767-24-0154,  dated  September 
26,  2002,  for  Model  767-200  and  -300 
series  airplanes.  This  service  bulletin 
describes  procedures  for  installing  a 
new  relay  and  wiring  to  allow  the 


flightcrew  to  turn  off  electrical  power  to 
the  IFE  systems  and  certain  circuit 
breakers  through  the  right  utility  bus 
switch  and  doing  other  specified 
actions.  The  other  specified  actions 
include  installing  a  terminal  module  in 
the  PlOl  pemel,  rerouting  certain  wires, 
and  testing  the  electrical  power  for  the 
video  system. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
accomplishing  the  actions  specified  in 
the  service  information  described 
previously,  except  as  discussed  under 
“Difference  Between  the  Proposed  AD 
and  Certain  Service  Bulletins.” 

Difference  Between  the  Proposed  AD 
and  Certain  Service  Bulletins 

Boeing  Service  Bulletins  767-24-0147 
and  767-24-0154  do  not  recommend  a 
compliance  time  for  installing  the  new 
relays  and  wiring.  In  developing  an 
appropriate  compliance  time  for 
accomplishing  the  actions  in  that 
service  bulletin,  we  considered  the 
degree  of  urgency  associated  with  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
installation  (10  hours).  We  also 
considered  the  recommended 
compliance  time  in  other  service 
bulletins  that  describe  accomplishing 
similar  actions  on  Model  767-200  and 
-300  series  airplanes.  In  light  of  all  of 
these  factors,  we  find  that  a  60-month 
compliance  time  represents  an 
appropriate  amount  of  time  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety.  This  difference 
has  been  coordinated  with  Boeing. 

Costs  of  Compliance 

There  are  about  316  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs,  at  an  average  labor  rate 
of  $80  per  hour,  for  U.S.  operators  to 
comply  with  this  proposed  AD. 
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Estimated  Costs 


Model 

Boeing 

Service 

Bulletin 

Work  hours 

Parts 

Cost  per  airplane 

Number 
of  U.S.- 
registered 
airplanes 

U.S.  fleet 
cost 

_ : _ 1 

767-400ER  series  airplanes  .. 

767-24-0147 

10 . 

$995 . 

$1,795 . 

2 

$3,590 

767-300  series  airplanes  . 

767-24-0148 

Up  to  59 . 

Up  to  $5,079  . 

Up  to  $9,799 . 

0 

0 

767-300  series  airplanes  . 

767-24-0149 

49 . 

$4,077  . 

$7,997 . 

7 

55,979 

767-300  series  airplanes  . 

767-24-0150 

42 . 

$5,812 . 

$9,172 . 

1 

9,172 

767-300  series  airplanes  . 

767-24-0151 

Up  to  42 . 

Up  to  $10,047 . 

Up  to  $13,407 . 

0 

0 

767-200  and  -300  series  air- 

767-24-0152 

42 . 

$12,280 . 

$15,640 . 

86 

1,345,040 

planes. 

767-200  and  -300  series  air- 

767-24-0153 

42 . 

$7,751  . 

$11,111  . 

5 

55,555 

planes. 

767-200  and  -300  series  air¬ 
planes. 

767-24-0154 

9 . 

$1,257 . 

$1,977  . 

10 

19,770 

_ 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s, 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
nationrd  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 


this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  adding  the  following  new 
airworthiness  directive  (AD): 

Boeing;  Docket  No.  FAA-2007-29045; 

Directorate  Identifier  2007-NM-048-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  October  9,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes 
identified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD,  certificated  in  any  category. 

(1)  Boeing  Model  767-200  and  -300  series 

airplanes,  as  identified  in  Boeing  Service 
Bulletin  767-24-0152,  dated  September  29, 
2006;  Boeing  Service  Bulletin  767-24-0153, 
dated  September  29,  2006;  and  Boeing 
Service  Bulletin  767-24-0154,  dated 
September  26,  2002.  « 

(2)  Boeing  Model  767-300  series  airplanes, 
as  identihed  in  Boeing  Service  Bulletin  767- 
24-0148,  dated  September  14,  2006;  Boeing 
Service  Bulletin  767-24-0149,  dated 
September  14,  2006;  Boeing  Service  Bulletin 


767-24-0150,  dated  September  21,  2006;  and 
Boeing  Service  Bulletin  767-24-0151,  dated 
September  14,  2006. 

(3)  Boeing  Model  767— 400ER  series 
airplanes,  as  identified  in  Boeing  Service 
Bulletin  767-24-0147,  dated  February  20, 
2003. 

Unsafe  Condition 

(d)  This  AD  results  from  an  in-flight 
entertainment  (IFE)  systems  review.  We  are 
issuing  this  AD  to  ensure  that  the  flightcrew 
is  able  to  turn  off  electrical  power  to  IFE 
systems  and  other  non-essential  electrical 
systems  through  a  switch  in  the  flight 
compartment.  The  flightcrew’s  inability  to 
turn  off  power  to  IFE  systems  and  other  non- 
essential  electrical  systems  during  a  non¬ 
normal  or  emergency  situation  could  result 
in  the  inability  to  control  smoke  or  fumes  in 
the  airplane  flight  deck  or  cabin. 

•  Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Installing  New  Relays  on  Certain  Model 
767-200  and  -300  Series  Airplanes 

(f)  For  the  airplanes  identified  in  paragraph 
(c)(1)  of  this  AD:  Within  60  months  after  the 
effective  date  of  this  AD,  install  new  relays 
and  wiring  to  allow  the  flightcrew  to  turn  off 
electrical  power  to  the  IFE  system  and  certain 
circuit  breakers  through  the  right  utility  bus 
switch  and  do  all  other  specified  actions,  by 
accomplishing  all  of  the  applicable  actions 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767- 
24-0152,  dated  September  29,  2006;  Boeing 
Serv'ice  Bulletin  767-24-0153,  dated 
September  29,  2006;  and  Boeing  Service 
Bulletin  767-24-0154,  dated  September  26, 
2002;  as  applicable.  The  other  specified 
actions  must  be  done  before  further  flight 
after  installing  the  new  relays  and  wiring. 

Installing  New  Relays  on  Certain  Model 
767-300  Series  Airplanes 

(g)  For  the  airplanes  identified  in 
paragraph  (c)(2)  of  this  AD:  Within  60 
months  after  the  effective  date  of  this  AD, 
install  new  relay(s)  and  wiring  to  allow  the 
flightcrew  to  turn  off  electrical  power  to  the 
IFE  system  and  the  IFE  video  and  audio 
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circuit  breakers  through  the  right  utility  bus 
switch  and  do  all  other  specified  actions  as 
applicable,  by  accomplishing  all  of  the 
applicable  actions  specified  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-24-0148,  dated 
September  14,  2006;  Boeing  Service  Bulletin 
767-24-0149,  dated  September  14,  2006; 
Boeing  Service  Bulletin  767-24-0150,  dated 
September  21,  2006;  and  Boeing  Service 
Bulletin  767-24-0151,  dated  September  14, 
2006;  as  applicable.  The  other  specified 
actions  must  be  done  before  further  flight 
after  installing  the  new  relay(s)  and  wiring. 

Installing  New  Relays  on  Certain  Model 
767-400ER  Series  Airplanes 

(h)  For  the  airplanes  identified  in 
paragraph  (c)(3)  of  this  AD:  Within  60 
months  after  the  effective  date  of  this  AD, 
install  a  new  relay  and  wiririg  to  allow  the 
flightcrew  to  turn  off  electrical  power  to 
some  of  the  IFE  systems  and  certain  circuit 
breakers  through  the  left  utility  bus  switch 
and  do  all  other  specified  actions,  by 
accomplishing  all  of  the  actions  specified  in 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-24-0147,  dated 
February  20,  2003.  The  other  specified 
actions  must  be  done  before  further  flight 
after  installing  the  new  relay  and  wiring. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(i) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested  in 
accordance  with  the  procedures  found  in  14 
CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Issued  in  Renton,  Washington,  on  August 
14,  2007. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E7-16661  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-29031 ;  Directorate 
Identifier  2007-NM-1 30-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  -800,  and 
-900  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  Boeing  Model  737-600,  -700, 
-700C,  -800,  and  -900  series  airplanes. 
This  proposed  AD  would  require 
repetitive  inspections  of  either  the  aft 
side  or  forward  side  of  the  aft  pressure 
bulkhead  for  oil  can  conditions  or 
bulges,  a  one-time  inspection  of  the  aft 
pressure  bulkhead  to  identify  any 
previously  installed  web  repair,  and 
corrective  actions  if  necessary.  This 
proposed  AD  results  from  web  oil  can 
conditions  found  on  the  aft  pressure 
bulkhead  of  several  airplanes.  We  are 
proposing  this  AD  to  detect  and  correct 
oil  can  conditions,  bulges,  or  previous 
repairs  in  the  aft  pressure  bulkhead, 
which  could  lead  to  web  cracks  and 
consequently  result  in  rapid 
decompression  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  October  9,  2007. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD. 

•  DOT  Docket  Web  site:  Go  to 
http://dms.dot.gov  and  follow  the 
instructions  for  sending  your  comments 
electronically. 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Fax;  (202)  493-2251. 

•  Hand  Delivery:  Room  W12-140  on 
the  ground  floor  of  the  West  Building, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207,  for  the  service 
information  identified  in  this  proposed 
AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Hall,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6430;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  relevant 
written  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 
comments  to  an  address  listed  in  the 


ADDRESSES  section.  Include  the  docket 
number  “FAA-2007-29031;  Directorate 
Identifier  2007-NM-130-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
dms.dot.gov,  including  any  personal 
information  you  provide.  We  will  also 
post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  that  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including  the  name  of  the  individual 
who  sent  Ihe  comment  (or  signed  the 
comment  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

Examining  the  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dms.dot.gov,  or  in 
person  at  the  Docket  Operations  office 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Operations  office  (telephone 
(800)  647-5527)  is  located  on  the 
ground  floor  of  the  West  Building  at  the 
DOT  street  address  stated  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
the  Docket  Management  System  receives 
them. 

Discussion 

We  have  received  a  report  indicating 
that  “oil  cans”  or  “bulges”  have  been 
found  on  the  aft  pressure  bulkhead  web 
of  several  Boeing  Model  737-600,  -700, 
-700C,  -800,  and  -900  series  airplanes. 
(An  oil  can  is  defined  as  an  area  on  the 
pressure  dome  web  that  has  visibly 
deviated  forward  from  the  initial 
contour  of  the  pressured  dome  web.  A 
bulge  is  defined  as  an  area  on  the 
pressure  dome  web  that  has  visibly 
deviated  aft  from  the  initial  contour  of 
the  pressure  dome  web.)  Oil  can 
conditions  or  bulges  in  the  aft  pressure 
bulkhead,  if  not  corrected,  could  lead  to 
web  cracks  and  consequently  result  in 
rapid  decompression  of  the  airplane. 

In  addition,  some  operators  may  have 
previously  repaired  an  oil  can  condition 
in  accordance  with  the  Boeing  737-600/ 
700/700C/800/900  Structural  Repair 
Manuals  (SRMs).  The  latest  revision  of 
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the  SRM  currently  requires 
accomplishing  an  initial  nondestructive 
testing  (NDT)  inspection  of  the  repair 
and  incorporating  repetitive 
supplemental  inspections  of  the  repair 
into  the  airplane’s  maintenance 
program.  Repair  procedures  in  earlier 
revisions  of  the  SRMs  did  not  specify 
doing  an  initial  NDT  inspection  and/or 
repetitive  supplemental  inspections.  If 
the  initial  NDT  inspection  and 
repetitive  supplemental  inspections  of 
the  repair  are  not  accomplished,  web 
cracks  could  also  develop  and 
consequently  result  in  loss  of  cabin 
pressurization. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Alert 
Service  Bulletin  737-53A1253,  dated 
May  18,  2007.  The  service  bulletin 
describes  procedures  for  doing 
repetitive  general  visual  inspections  of 
either  the  aft  side  or  forward  side  of  the 
aft  pressure  bulkhead  for  oil  can 
conditions  or  bulges,  a  one-time  general 
visual  inspection  of  the  aft  pressure 
bulkhead  to  identify  any  previously 
installed  web  repair,  and  corrective 
actions  as  applicable.  The  corrective 
actions  include: 

•  If  the  oil  can  condition  is  within  a 
certain  limit,  (1)  doing  repetitive 
inspections  of  aft  pressure  bulkhead  for 
web  cracks  until  an  oil  can  condition  is 
repaired,  or  (2)  before  further  flight, 
doing  one-time  NDT  inspections  of  aft 
pressure  bulkhead  for  web  cracks  and 
repairing  the_  oil  can  condition. 

•  If  the  oil  can  condition  is  beyond  a 
certain  limit,  doing  a  one-time  NDT 
inspection  of  the  affected  web  bay  at  the 
fastener  locations  where  the  web 
intersects  the  surrounding  structure  for 
cracks  and  repairing  the  oil  can 
condition. 

•  If  existing  bulkhead  repairs  or 
bulging  of  tear  straps  prevent 
accomplishing  low  and  high  frequency 
eddy  current  inspections,  contacting 
Boeing  for  instructions. 

•  Repairing  any  cracks  or  bulges 
found  during  any  inspection  and 
contacting  Boeing  for  repair  instructions 
if  necessary. 

•  If  a  previously  installed  oil  can 
repair  is  found,  doing  one-time  NDT 
inspections  of  the  web  at  the 
surrounding  structure  interfaces  for 
cracks. 

•  If  follow-on  supplemental 
inspections  of  a  previously  installed 
repair  are  not  being  accomplished, 
determining  the  FAA-approved,  follow- 
on  inspection  procedures,  thresholds, 
and  repetitive  intervals  and 
incorporating  them  into  the  airplane 
maintenance  program. 


Table  1  of  paragraph  l.E.  of  the 
service  bulletin  recoimnends  the 
following  compliance  times  for  the 
general  visual  inspections  for  oil  can 
conditions  or  bulges  in  the  aft  pressure 
bulkhead:  (1)  The  initial  inspection  at  or 
before  15,000  total  flight  cycles  or 
within  1,200  flight  cycles  from  the 
release  date  of  the  bulletin,  (2)  the  first 
repetitive  inspection  thereafter  at  or 
before  10,000  flight  cycles,  and  (3)  the 
subsequent  repetitive  general  visual 
inspections  thereafter  at  or  before  6,000 
flight  cycles.  Table  1  also  recommends 
repairing  an  oil  can  condition  at  or 
before  12,000  flight  cycles,  or  before 
further  flight,  depending  upon  the 
extent  of  the  oil  can  condition.  Table  1 
also  recommends  repairing  any  crack  or 
bulge  before  further  flight. 

Table  2  of  paragraph  l.E.  of  the 
service  bulletin  specifies  a  compliance 
time  of  15,000  total  flight  cycles  or 
within  1,200  flight  cycles  after  the  date 
on  the  service  bulletin,  for  doing  the 
one-time  general  visual  inspection  to 
identify  repairs  to  the  gore  web  (i.e.,  the 
tapered  web  segments).  If  any  repair  is 
found  that  does  not  have  follow-on 
supplemental  inspections.  Table  2 
specifies  to  determine  the  FAA- 
approved,  follow-oji  inspection 
procedures,  thresholds,  and  repetitive 
intervals  and  to  incorporate  them  into 
the  airplane  maintenance  program 
within  12  months  after  accomplishing 
the  inspection  given  in  Section  53-80- 
08-2R  of  the  Boeing  737-600/700/700C/ 
800/900  SRMs. 

For  Model  737-700  and  -800  series 
airplanes  on  which  Boeing  Business  Jet 
(BBJ)  Lower  Cabin  Altitude 
Modification  has  been  incorporated  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  ST01697SE:  Paragraph 
l.E.  of  the  service  bulletin  recommends 
that  all  initial  compliance  times 
(thresholds)  specified  in  flight  cycles  be 
reduced  to  one-half  of  those  specified  in 
the  service  bulletin,  and  that  all  repeat 
interval  compliance  times  specified  in 
flight  cycles  be  reduced  to  one-qucirter 
of  those  specified  in  the  service  bulletin. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
accomplishing  the  actions  specified  in 
the  service  information  described 
previously,  except  as  discussed  under 


“Differences  Between  the  Proposed  AD 
and  Service  Bulletin.” 

Differences  Between  the  Proposed  AD 
and  Service  Bulletin 

The  service  bulletin  specifies  to 
contact  the  manufacturer  for 
instructions  on  how  to  repair  certain 
conditions,  but  this  proposed  AD  would 
require  repairing  those  conditions  in 
one  of  the  following  ways: 

•  Using  a  method  that  we  approve:  or 

•  Using  data  that  meet  the 
certification  basis  of  the  airplane,  and 
that  have  been  approved  by  an 
Authorized  Representative  for  the 
Boeing  Commercial  Airplanes 
Delegation  Option  Authorization 
Organization  whom  we  have  authorized 
to  make  those  findings. 

The  service  bulletin  specifies  to 
contact  Boeing  for  further  instructions 
in  developing  an  FAA-approved 
supplemental  inspection  program  if  an 
aft  pressure  bulkhead  is  found  that  does 
not  have  supplemental  inspections 
specified  in  either  the  Boeing  737-600/ 
700/700C/800/900  SRMs  or  the  service 
bulletin.  This  proposed  AD  would 
instead  require  contacting  the  Manager, 
Seattle  Aircraft  Certification  Office,  or 
an  Authorized  Representative  for  the 
Boeing  Commercial  Airplanes 
Delegation  Option  Authorization 
Organization. 

If  any  repair  is  found  that  does  not 
have  follow-on  supplemental 
inspections.  Table  2  of  paragraph  l.E.  of 
the  service  bulletin  specifies  to 
determine  the  FAA-approved  follow-on 
inspections  procedures,  thresholds,  and 
repetitive  intervals  and  to  incorporate 
them  into  the  airplane  maintenance 
program  within  12  months  after 
accomplishing  the  inspection  in  Section 
53-80-08-2R  of  the  Boeing  737-600/ 
700/700C/800/900  SRMs.  This  proposed 
AD,  however,  would  require  that  those 
corrective  actions,  if  applicable,  be  done 
within  12  months  after  accomplishing 
the  one-time  general  visual  inspection 
of  the  aft  pressure  bulkhead  for  any 
previously  installed  web  repair. 

Tables  1  and  2  of  paragraph  l.E.  of  the 
service  bulletin  specify  a  compliance 
time  of  15,000  total  flight  cycles  or 
within  1,200  flight  cycles  from  the 
release  date  or  after  the  date  on  the 
service  bulletin,  for  the  general  visual 
inspections.  This  proposed  AD  would 
require  accomplishing  the  applicable 
inspection  at  the  later  of  those 
compliance  times.  This  proposed  AD 
would  also  require  starting  the 
compliance  time  from  the  effective  date 
of  this  AD,  not  from  the  service  bulletin 
date. 

Although  the  service  bulletin 
specifies  to  submit  certain  information 
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to  the  manufacturer,  this  proposed  AD 
does  not  include  that  requirement.  We 
do  not  need  this  information  from 
operators. 

Costs  of  Compliance 

There  are  about  1,755  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
This  proposed  AD  would  affect  about 
600  airplanes  of  U.S.  registry.  The 
proposed  inspection  would  take  about  6 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $80  per  work  hour.  Based  — 
on  these  figures,  the  estimated  cost  of 
the  proposed  AD  for  U.S.  operators  is 
$288,000,  or  $480  per  airplane,  per 
inspection  cycle. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 

Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 


AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  adding  the  following  new 
airworthiness  directive  (AD):  - 

Boeing:  Docket  No.  FAA-2007-29031; 

Directorate  Identifier  2007-NM-130-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  October  9,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Boeing  Model  737- 
600,  -700,  -700C,  -800,  and  -900  series 
airplanes,  certificated  in  any  category:  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-53A1253,  dated  May  18,  2007. 

Unsafe  Condition 

(d)  This  AD  results  from  web  oil  can 
conditions  found  on  the  aft  pressure 
bulkhead  of  several  airplanes.  We  are  issuing 
this  AD  to  detect  and  correct  oil  can 
conditions,  bulges,  or  previous  repairs  in  the 
aft  pressure  bulkhead,  which  could  lead  to 
web  cracks  and  consequently  result  in  rapid 
decompression  of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Repetitive  Inspections 

(f)  At  the  applicable  times  specified  in 
paragraph  l.E.  of  Boeing  Alert  Service 
Bulletin  737-53A1253,  dated  May  18,  2007, 
except  as  provided  by  paragraph  (g)  of  this 
AD:  Do  repetitive  general  visual  inspections 
of  either  the  aft  side  or  forward  side  of  the 
aft  pressure  bulkhead  for  oil  can  conditions 
or  bulges  and  a  one-time  general  visual 
inspection  of  the  aft  pressure  bulkhead  to 
identify  any  previously  installed  web  repair, 
and  do  all  applicable  corrective  actions,  by 
accomplishing  all  of  the  applicable  actions 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 


737-53A1253,  dated  May  18,  2007,  except  as 
provided  by  paragraphs  (h)  and  (i)  of  this  AD. 

Exceptions  to  Compliance  Times 

(g)  Where  Tables  1  and  2  of  paragraph  l.E. 
of  Boeing  Alert  Service  Bulletin  737— 

53A1253,  dated  May  18.  2007,  specify  a 
compliance  time  of  “at  or  before  15,000  total 
flight  cycles  or  within  1,200  flight  cycles”  for 
the  general  visual  inspections,  this  AD  would 
require  accomplishing  the  applicable 
inspection  at  the  later  of  those  compliance 
times.  Where  Tables  1  and  2  of  paragraph 
l.E.  of  the  service  bulletin  specify  counting 
the  compliance  time  from  the  “release  date 
of  this  service  bulletin”  or  “after  the  date  on 
this  service  bulletin,”  this  proposed  requires 
starting  the  compliance  time  from  the 
effective  date  of  this  AD.  Where  Table  2  of 
paragraph  l.E.  of  the  service  bulletin 
specifies  to  determine  the  FAA-approved, 
follow-on  inspection  procedures,  thresholds, 
and  repeat  intervals  and  to  incorporate  them 
into  the  airplane  maintenance  program 
within  12  months  after  accomplishing  the 
inspection  given  in  Section  53-80-08-2R  of 
the  Boeing  737-600/700/700C/800/900 
Structural  Repair  Manuals  (SRMs),  this  AD 
requires  that  those  corrective  actions,  if 
applicable,  be  done  within  12  months  after 
accomplishing  the  one-time  general  visual 
inspection  of  the  aft  pressure  bulkhead  for 
any  previously  installed  web  repair  as 
required  by  paragraph  (f)  of  this  AD. 

Exceptions  to  Corrective  Actions 

(h)  If  any  crack  or  bulge  is  found  during 
any  inspection  required  by  paragraph  (f)  of 
this  AD  and  Boeing  Alert  Service  Bulletin 
737— 53A1253,  dated  May  18,  2007,  specifies 
to  contact  Boeing  for  repair  instructions, 
before  further  flight,  repair  according  to  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA,  or 
according  to  data  meeting  the  certification 
basis  of  the  airplane  approved  by  an 
Authorized  Representative  for  the  Boeing 
Delegation  Option  Authorization 
Organization  who  has  been  authorized  by  the 
Manager,  Seattle  AGO,  to  make  those 
findings.  For  a  repair  method  to  be  approved, 
the  repair  must  meet  the  certification  basis  of 
the  airplane,  and  the  approval  must 
specifically  refer  to  this  AD.  If  a  previously 
installed  aft  pressure  bulkhead  web  repair  is 
found  during  any  inspection  required  by 
paragraph  (f)  of  this  AD,  and  the  FAA- 
approved  supplemental  inspection  program 
cannot  be  determined  from  either  the  Boeing 
737-600/700/700C/800/900  SRMs  or  the 
service  bulletin,  and  the  service  bulletin 
specifies  to  contact  Boeing  for  further 
instructions,  within  12  months  after 
accomplishing  the  inspection,  contact  the 
Manager,  SACO,  or  an  Authorized 
Representative  for  the  Boeing  Commercial 
Airplanes  Delegation  Option  Authorization 
Organization  to  develop  a  supplemental 
inspection  program. 

No  Reporting  Requirement 
(L)  Although  .Boeing  Alert  Service  Bulletin 
737-53A1253,  dated  May  18,  2007,  specifies 
to  submit  certain  information  to  the 
manufacturer,  this  AD  does  not  require  that 
action. 
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Alternative  Methods  of  Compliance 
(AMOCs) 

(j)(l)  The  Manager,  Seattle  AGO,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  in  accordance  with  the  procedures 
found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  Ais  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane  and  14  CFR 
25.571,  Amendment  45,  and  the  approval 
must  specifically  refer  to  this  AD. 

Issued  in  Renton,  Washington,  on  August 
14,  2007. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E7-16657  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-29043;  Directorate 
Identifier  2007-NM-1 77-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for  all 
Boeing  Model  737-300,  -400,  and  -500 
series  airplanes.  This  proposed  AD 
would  require  revising  the  FAA- 
approved  maintenance  inspection 
program  to  include  inspections  that  will 
give  no  less  than  the  required  damage 
tolerance  rating  for  each  structural 
significant  item  (SSI),  doing  repetitive 
inspections  to  detect  cracks  of  all  SSIs, 
and  repairing  cracked  structure.  This 
,  proposed  AD  results  fi:om  a  report  of 
incidents  involving  fatigue  cracking  and 
corrosion  in  transport  category  airplanes 
that  are  approaching  or  have  exceeded 


their  design  service  objective.  We  are 
proposing  this  AD  to  maintain  the 
continued  structural  integrity  of  the 
entire  fleet  of  Model  737-300,  -400,  and 
-500  series  airplanes. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  hy  October  9,  2007. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD. 

•  DOT  Docket  Web  site:  Go  to 
http://dms.dot.gov  and  follow  the 
instructions  for  sending  your  comments 
electronically. 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.reguIations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  U.S.  Department  of 

Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  » 

•  Fax;  (202)  493-2251. 

•  Hand  Delivery:  Room  W 12-1 40  on 
the  ground  floor  of  the  West  Building, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207,  for  the  service 
information  identified  in  this  proposed 
AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Marsh,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6440;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  relevant 
written  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 
comments  to  an  address  listed  in  the 
ADDRESSES  section.  Include  the  docket 
number  “FAA-2007-29043;  Directorate 
Identifier  2007-NM-l 77-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
dms.dot.gov,  including  any  personal 
information  you  provide.  We  will  also 
post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  that  Web 


site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including  the  name  of  the  individual 
who  sent  the  comment  (or  signed  the 
comment  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

Examining  the  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dms.dot.gov,  or  in 
person  at  the  Docket  Operations  office 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Operations  office  (telephone 
(800)  647-5527)  is  located  on  the 
ground  level  of  the  West  Building  at  the 
DOT  street  address  stated  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
the  Docket  Management  System  receives 
them. 

Discussion 

In  the  early  1980’s,  as  part  of  its 
continuing  work  to  maintain  the 
structural  integrity  of  older  transport 
category  airplanes,  we  concluded  that 
the  incidence  of  fatigue  cracking  may 
increase  as  these  airplanes  reach  or 
exceed  their  design  service  objective 
(DSO).  In  light  of  this,  and  as  a  result 
of  increased  utilization,  and  longer 
operational  lives,  we  determined  that  a 
supplemental  structural  inspection 
program  (SSIP)  was  necessary  to 
maintain  the  continued  structural 
integrity  for  all  airplanes  in  the 
transport  fleet. 

Issuance  of  Advisory  Circular  (AC) 

As  a  follow-on  from  that 
determination,  we  issued  AC  No.  91-56, 
“Supplemental  Structural  Inspection 
Program  for  Large  Transport  Category 
Airplanes,”  dated  May  6, 1981.  That  AC 
provides  guidance  material  to 
manufacturers  and  operators  for  use  in 
developing  a  continuing  structural 
integrity  program  to  ensiue  safe 
operation  of  older  airplanes  throughout 
their  operational  lives.  This  guidance 
material  applies  to  transport  airplanes 
that  were  certified  under  the  fail-safe 
requirements  of  part  4b  (“Airplane 
Airworthiness,  Transport  Categories”)  of 
the  Civil  Air  Regulations  or  damage 
tolerance  structural  requirements  of  part 
25  (“Airworthiness  Standards; 

Transport  Category  Airplanes”)  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  part  25),  and  that  have  a  maximum 
gross  weight  greater  than  75,000 
pounds.  The  procedures  set  forth  in  that 
AC  are  applicable  to  transport  category 
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airplanes  operated  under  subpart  D 
(“Special  Flight  Operations”)  of  part  91 
of  the  FAR  (14  CFR  part  91);  part  121 
(“Operating  Requirements;  Domestic, 
Flag,  and  Supplemental  Operations”); 
part  125  (“Certification  and  Operations: 
Airplanes  having  Seating  Capacity  of 
20  or  More  Passengers  or  a  Maximum 
Payload  of  6,000  Pounds  or  More”);  and 
part  135  (“Operating  Requirements: 
Commuter  and  On-Demand 
Operations”)  of  the  FAR  (14  CFR  parts 
121, 125,  and  135).  The  objective  of  the 
SSIP  was  to  establish  inspection 
programs  to  ensure  timely  detection  of 
fatigue  cracking. 

Development  of  the  SSIP 

In  order  to  evaluate  the  effect  of 
increased  fatigue  cracking  with  respect 
to  maintaining  fail-safe  design  and 
damage  tolerance  of  the  structure  of 
Boeing  Model  737-300,  -400,  and  -500 
series  airplanes,  Boeing  conducted  a 
structural  reassessment  of  those 
airplanes,  using  damage  tolerance 
evaluation  techniques.  Boeing 
accomplished  this  reassessment  using 
the  criteria  contained  in  AC  No.  91-56, 
as  well  as  Amendment  25—45  of  section 
25.571  (“Damage-tolerance  and  fatigue 
evaluation  of  structure”)  of  the  FAR  (14 
CFR  25.571).  During  the  reassessment, 
members  of  the  airline  industry 
participated  with  Boeing  in  working 
group  sessions  and  developed  the  SSIP 
for  Model  737-300,  -400,  and  -500 
series  airplanes.  Engineers  and 
maintenance  specialists  from  the  FAA 
also  supported  these  sessions. 
Subsequently,  based  on  the  working 
group’s  recommendations,  Boeing 
developed  the  Supplemental  Structural 
Inspection  Document  (SSID). 


Relevant  Service  Information 

We  have  reviewed  Boeing  Models 
737-300/400/500  Airplanes  Document 
No.  D6-82669,  “Supplemental 
Structural  Inspection  Dociunent,” 
Original  Release,  dated  May  2007 
(hereafter  “the  SSID”).  The  SSID 
describes  procedures  for  revising  the 
FAA-approved  maintenance  inspection 
program  to  include  inspections  that  will 
give  no  less  than  the  required  damage 
tolerance  rating  (DTR)  for  each 
supplemental  significant  item  (SSI), 
doing  repetitive  inspections  to  detect 
cracks  of  all  SSIs,  and  repairing  cracked 
structure.  Accomplishing  the  actions 
specified  in  the  SSID  is  intended  to 
adequately  address  the  unsafe 
condition. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

•  We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
the  following  actions: 

Paragraph  (g)  of  the  proposed  AD 
would  require  incorporation  of  a 
revision  into  the  FAA-approved 
maintenance  inspection  program  that 
provides  no  less  than  the  required  DTR 
for  each  SSI  listed  in  the  SSID. 

Paragraph  (h)  of  the  proposed  AD 
would  require  repetitive  inspections  to 
detect  cracks  of  all  SSIs. 

Paragraph  (i)  of  the  proposed  AD 
would  require  repairing  any  cracked 
structure  in  accordemce  with  a  method 
approved  by  the  FAA  or  an  Authorized 
Representative  (AR)  for  the  Boeing 
Commercial  Airplanes  Delegation 
Option  Authorization  Organization  who 
has  been  authorized  hy  the  FAA  to  make 
those  findings. 

Estimated  Costs 


Paragraph  (j)  of  the  proposed  AD 
specifies  the  requirements  of  the 
inspection  program  for  transferred 
airplanes.  Before  any  airplane  that  is 
subject  to  this  proposed  AD  can  be 
added  to  an  air  carrier’s  operations 
specifications,  a  program  for  doing  the 
inspections  required  by  this  proposed 
AD  must  be  established. 

Differences  Between  the  Proposed  AD 
and  Service  Information 

Section  3.0,  “Structural  Significant 
Items  (SSIs)”  of  the  SSID  specifies  a 
threshold  of  66,000  flight  cycles  for 
accomplishing  the  initial  inspections; 
however,  it  does  not  specify  a  grace 
period  for  airplanes  that  are  near  or 
have  passed  that  threshold.  This 
proposed  AD.  would  allow  a  grace 
period  of  12  months  after  the  effective 
date  of  the  AD  to  incorporate  the  SSID 
into  the  FAA-approved  maintenance 
inspection  program.  This  proposed  AD 
also  would  allow  a  grace  period  of  4,000 
flight  cycles  measured  from  12  months 
after  the  effective  date  of  the  AD  to 
initiate  the  applicable  inspections  to 
detect  cracks  of  all  SSIs. 

The  SSID  does  not  specify 
instructions  on  how  to  repair  certain 
conditions.  This  proposed  AD  would 
require  repairing  those  conditions  in 
one  of  the  following  ways; 

•  Using  a  method  that  we  approve;  or 

•  Using  data  that  have  been  approved 
by  an  AR  for  the  Boeing  Commercial 
Airplanes  Delegation  Option 
Authorization  Organization  whom  we 
have  authorized  to  make  those  findings. 

Costs  of  Compliance 

There  are  about  1,961  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Action 

Work  hours 

Average  labor 
rate  per  hour 

Cost 

Number  of  1 

U.S.-registered  |  Fleet  cost 

airplanes 

Revision  of  maintenance 
inspection  program. 

1 ,200  per  operator  (26 

U.S.  operators). 

$80 

$96,000  per  operator . 

1 

599  1  $2,496,000. 

Inspections  . 

600  per  airplane . 

80 

$48,000,  per  airplane, 
per  inspection  cycle. 

599  !  $28,752,000  per  inspec- 
j  tion  cycle. 

The  number  of  inspection  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  in  this 
proposed  AD  are  to  be  conducted  as 
“stand  alone”  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  will  be  done  coincidentally  or 
in  combination  with  normally 
scheduled  airplane  inspections  and 


other  maintenance  program  tasks. 
Therefore,  the  actual  number  of 
necessary  additional  inspection  work 
hours  will  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  will  be  minimal. 

Further,  compliance  with  this 
proposed  AD  would  be  a  means  of 


compliance  with  the  aging  airplane 
safety  final  rule  (AASFR)  for  the 
baseline  structure  of  Model  737-300, 
-400,  and  -500  series  airplanes.  The 
AASFR  final  rule  requires  certain 
operators  to  incorporate  damage 
tolerance  inspections  into  their 
maintenance  inspection  programs. 
These  requirements  are  described  in  14 
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CFR  121.370(a)  and  129.16. 
Accomplishment  of  the  actions  required 
hy  this  proposed  AD  will  meet  the 
requirements  of  these  CFR  sections  for 
the  baseline  structme.  The  costs  for 
accomplishing  the  inspection  portion  of 
this  proposed  AD  were  accounted  for  in 
the  regulatory  evaluation  of  the  AASFR 
final  rule. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  adding  the  following  new 
airworthiness  directive  (AD): 

Boeing:  Docket  No.  FAA-2007-29043; 

Directorate  Identifier  2007-NM-l  77-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  October  9,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  all  Boeing  Model 
737-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Unsafe  Condition 

(d)  This  AD  results  from  a  report  of 
incidents  involving  fatigue  cracking  and 
corrosion  in  transport  category  airplanes  that 
are  approaching  or  have  exceeded  their 
design  service  objective.  We  are  issuing  this 
AD  to  maintain  the  continued  structural 
integrity  of  the  entire  fleet  of  Model  737-300, 
-400,  and  -500  series  airplanes. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Service  Information 

(f)  The  term  “the  SSID,”  as  used  in  this 
AD,  means  Boeing  Models  737-300/400/500 
Airplanes  Document  No.  D6-82669, 
“Supplemental  Structural  Inspection 
Document,”  Original  Release,  dated  May 
2007. 

Revision  of  the  FAA>Approved  Maintenance 
Inspection  Program 

(g)  Before  the  accumulation  of  66,000  total 
flight  cycles,  or  within.l2  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  incorporate  a  revision  into  the  FAA- 
approved  maintenance  inspection  program 
that  provides  no  less  than  the  required 
damage  tolerance  rating  (DTR)  for  each 
structiual  significant  item  (SSI)  listed  in  the 
SSID.  (The  required  DTR  value  for  each  SSI 
is  listed  in  the  SSID.)  The  revision  to  the 
maintenance  inspection  program  must 
include  and  must  be  implemented  in 
accordance  with  the  procedures  in  Section 
5.0,  “Damage  Tolerance  Rating  (DTR)  System 
Application,”  and  Section  6.0,  “SSI 
Discrepancy  Reporting”  of  the  SSID.  Under 


the  provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.),  the 
Office  of  Management  and  Budget  (0MB)  has 
approved  the  information  o^llection 
requirements  contained  in  this  AD  and  has 
assigned  OMB  Control  Number  2120-0056. 

Initial  and  Repetitive  Inspections 

(h)  Before  the  accumulation  of  66,000  total 
flight  cycles,  or  within  4,000  flight  cycles 
measured  from  12  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later,  do 
the  applicable  initial  inspections  to  detect 
cracks  of  all  SSIs,  in  accordance  with  the 
SSID.  Repeat  the  applicable  inspections 
thereafter  at  the  intervals  specified  in  Section 
3.0,  “Implementation”  of  the  SSID. 

Repair 

(i)  If  any  cracked  structure  is  found  during 
any  inspection  required  by  paragraph  (h)  of 
this  AD,  before  further  flight,  repair  the 
cracked  structure  using  a  method  approved 
in  accordance  with  the  procedures  specified 
in  paragraph  (k)  of  this  AD. 

Inspection  Program  for  Transferred 
Airplanes 

(j)  Before  any  airplane  that  is  subject  to  this 
AD  and  that  has  exceeded  the  applicable 
compliance  times  specified  in  paragraph  (h) 
of  this  AD  can  be  added  to  an  air  carrier’s 
operations  specifications,  a  program  for  the 
accomplishment  of  the  inspections  required 
by  this  AD  must  b^  established  in  accordance 
with  paragraph  (j)(l)  or  (j)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  have  been  inspected 
in  accordance  with  this  AD:  The  inspection 
of  each  SSI  must  be  done  by  the  new  operator 
in  accordance  with  the  previous  operator’s 
schedule  and  inspection  method,  or  the  new 
operator’s  schedule  and  inspection  method, 
at  whichever  time  would  result  in  the  earlier 
accomplishment  for  that  SSI  inspection.  The 
compliance  time  for  accomplishment  of  this 
inspection  must  be  measured  from  the  last 
inspection  accomplished  by  the  previous 
operator.  After  each  inspection  has  been 
done  once,  each  subsequent  inspection  must 
be  performed  in  accordance  with  the  new 
operator’s  schedule  and  inspection  method. 

(2)  For  airplanes  that  have  not  been 
inspected  in  accordance  with  this  AD:  The 
inspection  of  each  SSI  required  by  this  AD 
must  be  done  either  before  adding  the 
airplane  to  the  air  carrier’s  operations 
specification,  or  in  accordance  with  a 
schedule  and  an  inspection  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  (AGO),  FAA.  After  each  inspection  has 
been  done  once,  each  subsequent  inspection 
must  be  done  in  accordance  with  the  new 
operator’s  schedule. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(k) (l)  The  Manager,  Seattle  ACO,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  in  accordance  with  the  procedures 
found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
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(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  approval  must 
specifically  refer  to  this  AD. 

Issued  in  Renton,  Washington,  on  August 
12,  2007. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  E7-16668  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-13-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identification 
Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment. 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission”),  pursuant 
to  a  petition  filed  by  Mohawk 
Industries,  Inc.  (“Mohawk”),  E.  1.  du 
Pont  de  Nemours  and  Company 
(“DuPont”),  and  PTT  Poly  Canada 
(“PTT  Canada”)  (all  hereinafter 
“Petitioners”)  solicits  comments  on 
amending  Rule  7(c)  of  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act  (“Textile 
Rules”)  to  establish  a  new  generic  fiber 
subclass  name  and  definition  within  the 
existing  definition  of  “polyester”  for  a 
specifically  proposed  subclass  of 
polyester  fibers  made  from 
poly(trimethylene  terephthalate) 
(“PTT”).  Petitioners  state  that  PTT  fiber, 
while  having  the  same  general  chemical 
composition  of  polyester,  has  distinctive 
features  of  durability,  resilience, 
softness,  and  ability  to  stretch  with 
recovery  that  make  PTT  fiber 
significantly  more  suitable  than 
conventional  polyester  (“PET”)  for 
carpet  and  apparel.  This  notice  also 
seeks  comments  on  whether  to  amend 
Rule  7(c)  to  broaden  or  clarify  its 
definition  of  polyester  to  describe  more 
accurately  the  molecular  structure  and 
physical  characteristics  of  PTT  and  any 
similar  fibers,  in  the  event  that  the 
petition  does  not  warrant  the 
establishment  of  a  new  subclass  for 
PTT. 

DATES:  Comments  will  be  accepted  until 
November  12,  20Q7. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments. 
Comments  should  refer  to  “16  CFR  Part 
303 — Textile  Rule  8,  Mohawk,  DuPont, 
and  PTT  Canada  Comment,  Matter  No. 
P074201”  to  facilitate  the  organization 
of  comments.  A  comment  filed  in  paper 
form  should  include  this  reference  both 
in  the  text  and  on  the  envelope,  and 
should  be  mailed  or  delivered  to  the 
following  address:  Federal  Trade 
Commission/Office  of  the  Secretary, 
Room  H-135  (Annex  K),  600 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  Comments 
containing  confidential  material, 
however,  must  be  filed  in  paper  form, 
must  be  clearly  labeled  “Confidential,” 
and  must  comply  with  Commission 
Rule  4.9(c).’  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

Comments  filed  in  electronic  form 
should  he  submitted  by  following  the 
instructions  on  the  web-based  form  at 
h  ftp :// secure. commen  tworks.com/ftc- 
Mohawk,  DuPont  and  PTT  Canada 
Comment.  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  that  web- 
based  form.  You  may  also  visit  http:// 
www.regulations.gov  to  read  this  Notice, 
and  may  file  an  electronic  comment 
through  that  website'.  The  Commission 
will  consider  all  comments  that 
www.regulations.gov  forwards  to  it. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
http://www.ftc.gov.  As  a  matter  of 
discretion,  the  FTC  makes  every  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  website.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 


*  The  comment  must  be  accompanied  by  an 
explicit  request  for  confidential  treatment, 
including  the  factual  and  legal  basis  fur  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 
The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c).  16  CFR  4.9(c). 


privacy  policy  at  http://www.ftc.gov/ftc/ 
privacy.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Podoll  Frankie,  Attorney, 

Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC,  20580; 
(202)  326-3022. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  and  Regulatory  Framework 

The  Textile  Fiber  Products 
Identification  Act  ("Textile  Act”) 
requires  certain  disclosures  in  textile 
labeling  and  advertising,  and  authorizes 
the  Commission  to  promulgate  rules 
needed  to  enforce  the  Textile  Act  and 
establish  generic  fiber  names.  Section 
4(b)(1)  of  the  Textile  Act  states  that  a 
textile  product  is  misbranded  unless  it 
is  labeled  to  show,  among  other 
elements,  the  percentages,  by  weight,  of 
the  constituent  fibers  in  the  product, 
designated  by  their  generic  names  and 
in  order  of  predominance  by  weight.  1 5 
U.S.C.  70h(b)(l).  Section  4(c)  provides 
that  the  same  information  required  by 
section  4(b)(1)  (except  the  percentages) 
must  appear  in  written  advertisements  if 
any  disclosure  or  implication  of  fiber 
content  is  made  about  a  covered  textile 
product.  15  U.S.C.  70b(c).  Section  7(t;) 
directs  the  Commission  to  promulgate 
such  rules,  including  the  establishment 
of  generic  names  of  manufactured  fibers, 
as  are  necessary  to  enforce  the  Textile 
Act’s  directives.  15  U.S.C.  70e(c). 

The  Commission’s  Textile  Rules 
address  the  Textile  Act’s  fiber  content 
disclosure  requirements,  including  the 
establishment  of  generic  fiber  names. 
Rule  6  (16  CFR  303.6)  requires 
manufacturers  to  use  the  generic  names 
of  the  fibers  contained  in  their  textile 
products  in  making  fiber  content 
disclosures.  Rule  7  of  the  Textile  Rules 
(16  CFR  303.7)  sets  forth  the  generic 
names  and  definitions  that  the 
Commission  has  established  for 
manufactured  fibers.  Rule  8  (16  CFR 
303.8)  describes  the  procedures  for 
establishing  new  generic  names. 

B.  Procedural  History 

On  February  21,  2006,  Petitioners 
petitioned  the  Commission  for  the 
establishment  of  a  new  generic  subclass 
within  the  existing  polyester  category 
for  fibers  made  from  PTT-  and 
submitted  a  revised  petition  (“Petition”) 


^  Mohawk  sells  a  line  of  carpels  manufactured 
from  PTT  under  the  trademark  SmartStrand®. 
DuPont  markets  PTT  under  the  trademark  Sorona®. 
PTT  Poly  Canada  markets  PTT  under  the  trademark 
Corterra®  Polymers. 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 / Proposed  Rules 


48601 


on  September  7,  2006. ^  After  an  initial 
analysis  with  the  assistance  of  a  textile 
expert,  tentatively  and  without  the 
benefit  of  public  comment,  the 
Commission  agreed  with  Petitioners  that 
PTT  fiber  technically  falls  within  Rule 
7(c)’s  definition  of  “polyester”'*  (16  CFR 
303..7(c)).  The  Commission  further 
determined  that  Petitioners’  petition  for 
a  new  subclass  name  and  definition 
merits  further  consideration. 
Accordingly,  on  April  18,  2006,  the 
Commission  assigned  Petitioners  the 
designation  “PTTOOl”  for  temporary 
use  in  identifying  PTT  fiber  pending  a 
final  determination  as  to  the  merits  of 
their  petition. 

II.  Summary  of  the  Petition 

Petitioners  state  that  PTT  fiber 
satisfies  the  Commission’s  standard  for 
establishing  a  generic  subclass  because 
PTT  has  the  same  general  chemical 
composition  as  the  Commission’s 
established  polyester  generic  fiber 
category,  but  also  has  distinctive 
properties  of  importance  to  the  general 
public  as  a  result  of  its  unique 
chemistry,  molecular  design,  and  fiber 
structure.  In  order  to  differentiate  PTT 
from  PET,  Petitioners  submitted  tests 
showing  that  PTT  fiber  is  superior  to 
PET  fiber  with  respect  to  durability, 
resilience,  softness,  and  ability  to  ‘ 
stretch  with  recovery.  According  to 
Petitioners,  these  features  make  PTT 
fiber  significantly  more  suitable  than 
PET  for  carpet  and  apparel  applications. 

Regarding  carpet  applications. 
Petitioners  state  that,  prior  to  the  use  of 
PTT  in  residential  carpet,  the  principal 
types  of  man-made  fiber  used  to 
manufacture  carpet  were  nylon,  PET, 
and  polypropylene.  Petitioners  observe 
that  carpet  made  from  PET  is  less  highly 
regarded  than  nylon  carpet  because  PE'T 
lacks  the  durability  and  resilience  of 


^  The  revised  petition,  which  restates  and 
supplements  the  contents  of  the  February  21,  2006 
petition  is  available  in  electronic  form  at:  http:// 
www.ftc.gov/os/statutes/textiIe/info/ , 
PTTGenAppRev8-30-06.pdf.  The  revised  petition, 
as  well  as  any  comments  filed  in  this  proceeding, 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  the  Commission’s  Rules  of  Practice, 
16  CFR  4.11,  at  the  Consumer  Response  Center, 
Public’Reference  Section,  Room  130,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Any  comments  that  are  filed  will 
be  found  under  the  Rules  and  Regulations  Under 
the  Textile  Fiber  Products  Identification  Act,  16 
CFR  Part  303,  Matter  No.  P074201,  "Mohawk, 
DuPont,  and  PTT  Canada  Generic  Fiber  Petition 
Rulemaking.”  The  comments  also  may  be  viewed 
on  the  Commission’s  website  at  www.ftc.gov. 

*  Rule  7(c)  defines  “polyester”  as  "a 
manufactured  fiber  in  which  the  fiber-forming 
substance  is  any  long  chain  synthetic  polymer 
composed  of  at  least  85%  by  weight  of  an  ester  of 
a  substituted  aromatic  carboxylic  acid,  including 
but  not  restricted  to  substituted  terephthalate  units, 
and  para  substituted  hydroxy-benzoate  units.” 


nylon.  Petitioners  further  state  that, 
with  the  introduction  of  carpet  made 
from  PTT,  consumers  have  a  choice  of 
a  fiber  that  has  stain  resistance 
properties  superior  to  those  of  nylon, 
along  with  durability,  resilience,  and 
softness  that  matches  that  of  the  highest 
quality  nylon  residential  carpet.^ 

Petitioners  contend  that  apparel  made 
from  PTT  is  superior  to  apparel  made 
from  PET  with  respect  to  two  attributes 
important  to  consumers.  Specifically, 
Petitioners  state  that  DuPont  conducted 
a  survey  to  determine  the  attributes  of 
fabrics  of  greatest  importance  to 
consumers.  From  a  list  of  eight 
attributes,®  consumers  identified  ease  of 
care,  softness,  and  ability  to  stretch  with 
recovery  as  the  most  important 
attributes.  Petitioners  state  that  PTT 
fiber  is  superior  to  PET  fiber  with  regard 
to  two  of  the  three  attributes,  softness 
and  ability  to  stretch  with  recovery. 

III.  Petitioners’  Testing 

Petitioners  submitted  testing  to 
illustrate  the  improved  performance  of 
PTT  fibers  over  PET  fibers  with  respect 
to  durability/resilience  and  softness  for 
residential  carpet,  and  softness  and 
ability  to  stretch  with  recovery  for 
apparel.^ 

A.  Carpet  Durability/Resilience 

Petitioners  submitted  three  tests  that 
purportedly  measured  carpet  durability 
and  resilience.  The  first,  the  Hexapod 
Wear  Test  (three  trials  were  conducted), 
which  simulates  carpet  wear  through  a 
mechanical  device,  was  conducted  on 
three  identical  constructions  of  nylon, 
PET,  and  P'TT  fiber  carpet  samples. 
According  to  Petitioners,  all  three  of  the 
trials  performed  on  these  materials" 
revealed  that  both  nylon  and  PTT  fibers 
wear  significantly  better  than  PET.  The 
second  test  measured  wear  after  20,  40, 
and  60  thousand  cycles  of  human 
footsteps  on  the  carpet  (“Walk  Test”). 
Consistent  with  the  Hexapod  wear 
results.  Petitioners  stated  that  both 
nylon  and  PTT  carpet  performed  much 
better  than  PET  carpet.  The  third  test 
examined  the  durability  and  resilience 
of  PTT  and  PET  carpets  using  the 


®  Petitioners  did  not  submit  testing  to  support 
their  statement  that  PTT  has  stain  resistance 
properties  superior  to  nylon. 

®  The  eight  attributes  were:  ability  to  stretch, 
softness  (also  referred  to  as  “drape”),  ability  to  dye 
easily,  ease  of  care,  composition  from  renewable 
resources,  stain  resistance,  resilience,  and 
printability. 

^  See  pages  13-19  of  the  Petition. 

*  Tests  were  performed  after  12,  24,  and  36 
thousand  wear  cycles.  According  to  the  Petition,  the 
Hexapod  Wear  Test  is  an  appearance  retention  test 
endorsed  by  the  Carpet  and  Rug  Institute.  The  test 
stimulates  the  most  aggressive  parts  of  a  walking 
action  using  an  accelerated  process. 


Hexapod  Wear  Test  and  the  Walk  Test. 
Table  4  of  the  Petition  indicates  that 
PTT  outperformed  PET  on  both  tests.^ 
These  tests  did  not  find  any  significant 
difference  between  PTT  and  nylon. 

B.  Carpet  and  Apparel  Softness 

Petitioners  submitted  a  test  measuring 
softness  as  well.  According  to  the 
Petition,  fabric  softness  can  be  measured 
by  the  force  or  stress  required  to  deflect 
or  strain  the  fiber  a  given  distance. 

Thus,  in  order  to  test  carpet  softness. 
Petitioners  tested  the  stress  versus  the 
strain  performance  of  PET  and  PTT 
fibers,  as  compared  to  nylon,  and  also 
compared  the  force  required  to  deflect 
these  yarns  a  given  distance.  This 
second  measure  was  performed  by 
placing  the  yarns  between  two  clamps 
and  depressing  the  yarns  a  particular 
distance.  Figure  16  of  the  Petition 
indicates  that  PTT  is  softer  than  nylon 
and  PET  because  it  takes  less  force  to 
deflect  the  P'TT  fiber.’" 

C.  Fabric  Stretch  with  Recovery 

Petitioners  also  conducted  two  tests 
comparing  the  stretch  and  recovery 
properties  of  fabrics  knitted  or  woven 
from  PTT  and  PET.  In  the  first  test, 
knitted  fabrics,  with  identical 
constructions  and  made  from  PTT  and 
PET  yarns,  were  dyed,  heat-set,  and 
softened.  Figure  17  of  the  Petition 
indicates  that  PTT  has  better  recovery” 
and  a  lower  set’^  than  PET.’^  In  the 
second  test,  P'TT  woven  fabric  has  more 
stretch  than  PET.’** 

IV.  Additional  Information 

A.  Proposed  Subclass  Definition 

Petitioners  propose  the  following 
definition  for  a  new  subclass  of 
polyester  at  16  CFR  303.7(c): 

“[a]  manufactured  fiber  in  which  the  fiber¬ 
forming  substance  is  any  long  chain  synthetic 
polymer  composed  of  at  least  85%  hy  weight 
of  an  ester  of  a  substituted  aromatic 
carboxylic  acid,  including  but  not  restricted 
to  substituted  terephthalate  units,  [formula 
omitted]  and  para  substituted  hydroxy- 
benzoate  units,  (formula  omitted]  and  where 
specifically  the  glycol  used  to  form  the  ester 
consists  of  at  least  ninety  mole  percent  1,3- 
propanediol.” 


®  See  page  18  of  the  Petition. 

See  pages  20-21  of  the  Petition. 

”  “Recovery”  refers  to  the  extent  to  which  the 
fabric  returns  to  its  original  shape  after  being 
stretched. 

*2  “Set”  refers  to  the  extent  to  which  the  fabric 
remains  stretched  when  it  does  not  recover 
completely. 

13  See  page  22  of  the  Petition. 

‘■1  See  page  23  of  the  Petition. 
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B.  Extent  of  PTT  Fiber 
Commercialization 

Petitioners  state  that  PTT  is  currently 
being  used  in  both  carpet  and  apparel 
applications  and  has  been 
commercialized  by  DuPont  and  PTT 
Canada.  Also,  Petitioners  observe  that 
carpet  fiber  spun  from  PTT  has  been 
commercialized  by  Mohawk  (including 
Lees  Carpets),  Shaw  Industries,  and 
CAF  Extrusions.  The  Petition 
additionally  states  that  apparel  fibers 
spun  from  PTT  have  been 
commercialized  by  more  than  20 
different  mills. 

C.  Recycling  Properties 

Petitioners  observe  that  while 
recycling  of  man-made  polymers 
currently  is  of  secondary  importance  to 

U. S.  consumers,  to  the  extent  that  PET 
and  PTT  are  included  in  the  same 
polymer  pool  for  recycling  (because 
they  are  currently  both  classified  as 
“polyester”),  mixing  of  the  two 
polyesters  could  have  adverse  effects  on 
the  melt  temperature  and  tenacity 
properties  of  the  recycled  polymer. 
Petitioners  state  that  if  the  two  polymers 
are  mixed  during  processing,  different 
safe  handling  procedures  will  be 
required  and  thus  suggest  that  the  two 
polymers  should  be  separated  during 
recycling.  Accordingly,  Petitioners 
argue  that  use  of  a  different  generic 
name  would  facilitate  the  separation  of 
polymers  during  recycling, 

V.  Invitation  to  Comment 

The  Commission  is  soliciting 
comment  on  whether  the  petition  meets 
the  standard  for  granting  applications 
for  new  generic  fiber  subclass  names, 
and  thus,  whether  it  should  amend  Rule 
7(c)’s  polyester  definition  by  creating  a 
separate  subclass  name  and  definition 
for  PTT  and  other  similar  qualifying 
fibers  within  the  polyester  category.  The 
Commission  articulated  a  standard  for 
establishing  a  new  generic  fiber 
“subclass”  in  the  “lyocell”  proceeding 
(16  CFR  303.7(d)).  There,  the 
Commission  noted  that: 

Where  appropriate,  in  considering 
applications  for  new  generic  names  for  fibers 
that  are  of  the  same  general  chemical 
composition  as  those  for  which  a  generic 
name  already  has  been  established,  rather 
than  of  a  chemical  composition  that  is 


’5  See  page  24  of  the  Petition  for  PTT  apparel 
fiber  mills  grouped  by  apparel  type. 

Petitioners  also  observe  that  the  byproducts  of 
PIT  and  PET  have  different  properties  and  thus 
different  Occupational  Safety  and  Health 
Administration  (“OSHA”)  exposure  limits; 
accordingly,  recycling  firms  need  to  be  aware  of 
these  differences.  Thus,  Petitioners  argue  that  a  new 
generic  name  for  PTT  could  help  such  firms  comply 
with  OSHA  regulations. 


radically  different,  but  that  have  distinctive 
properties  of  importance  to  the  general 
public  as  a  result  of  a  new  method  of 
manufacture  or  their  substantially 
differentiated  physical  characteristics,  such 
as  their  fiber  structure,  the  Commission  may 
allow  such  fiber  to  be  designated  in  required 
information  disclosures  by  either  its  generic 
name  or,  alternatively,  by  its  “subclass” 
name.  The  Commission  will  consider  this 
disposition  when  the  distinctive  feature  or 
features  of  the  subclass  fiber  make  it  suitable 
for  uses  for  which  other  fibers  under  the 
established  generic  name  would  not  be 
suited,  or  would  be  significantly  less  well 
suited. 

Therefore,  a  new  generic  fiber 
subclass  for  PTT  may  be  appropriate  if 
it:  (1)  has  the  same  general  chemical 
composition  as  an  established  generic 
fiber  category,  and  (2)  has  distinctive 
properties  of  importance  to  the  general 
public  as  a  result  of  a  new  method  of 
manufacture  or  substantially 
differentiated  physical  characteristics, 
such  as  fiber  structure. 

The  Commission  also  seeks  comment 
on  two  alternatives,  if  the  Commission 
were  to  find  that  the  petition  does  not 
meet  the  above  standard:  (1)  amending 
Rule  7(c)  to  address  PTT  without 
establishing  a  subclass  (e.g.,  by 
broadening  or  clarifying  the  definition 
of  polyester);  or  (2)  retaining  Rule  7(c) 
in  its  current  form.  In  addition  to 
soliciting  comments  on  the  merits  of 
Petitioners’  proposed  amendment  to 
Rule  7(c)’s  definition  of  polyester,  the 
Commission  solicits  comments  on 
Petitioners’  suggested  names  for  the 
proposed  new  subclass.  Petitioners 
propose,  in  order  of  preference,  the 
following  names:  “triexta,”  “resisoft,” 
and  “durares.”!” 

Before  deciding  whether  to  amend 
Rule  7,  the  Commission  will  consider 
any  comments  submitted  to  the 
Secretary  of  the  Commission  within  the 
above-mentioned  comment  period.  The 
full  text  of  the  Petition  can  be  found  on 
the  Commission’s  website  at:  http:// 
mvw.ftc.gov/os/statutes/ 
textilejump.htm. 

VI.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Written  communications  and 
summaries  or  transcripts  of  oral 
communications  respecting  the  merits 
of  this  proceeding  from  any  outside 
party  to  any  Commissioner  or 
Commissioner’s  advisor  will  be  placed 
on  the  public  record.  See  16  CFR 
1.26(b)(5). 


60  FR  62352,  62353  (Dec.  6,  1995). 

Petitioners  state  that  they  conducted  word 
searches  for  each  of  the  proposed  generic  subclass 
names  and  found  no  confusing  similar  use  of  these 
names. 


VII.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  (5  U.S.C.  603-605) 
do  not  apply  to  this  proposal  because 
the  Commission  believes  that  neither  of 
the  amendments  under  consideration,  if 
promulgated,  will  affect  small  entities. 
The  Commission  has  tentatively  reached 
this  conclusion  with  respect  to  the 
proposed  alternative  amendments 
because  neither  would  impose 
additional  obligations,  penalties,  or 
costs.  The  alternative  amendments 
simply  would:  (1)  allow  covered 
companies  to  use  a  new  generic  fiber 
subclass  name  and  definition  for 
polyester,  or  (2)  broaden  or  clairify  the 
definition  of  polyester  to  describe  more 
accurately  the  molecular  structure  of 
polyester.  Likewise,  the  alternative 
amendments  impose  no  additional 
labeling  requirements.  Accordingly, 
based  on  available  information,  the 
Commission  certifies,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  neither  of  the  proposed 
amendments,  if  promulgated,  would 
affect  small  entities.  This  document 
serves  as  notice  to  the  Small  Business 
Administration  of  the  agency’s 
certification  of  no  effect. 

To  ensure  that  no  substantial 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
public  comment  on  the  effect  of  the 
proposed  alternative  amendments  on 
costs,  profits,  and  competitiveness  of, 
and  employment  in,  small  entities.  After 
receiving  public  comment,  the 
Commission  will  decide  whether 
preparation  of  a  final  regulatory 
flexibility  analysis  is  warranted. 
Moreover,  while  the  Commission,  as 
explained  above,  concludes  that  it  is  not 
required  to  prepare  an  initial  regulatory 
flexibility  analysis  for  this  matter,  the 
Commission  nonetheless  has  prepared 
the  following  such  analysis  to  facilitate 
public  comment  on  the  impact,  if  any, 
of  the  proposed  alternative  amendments 
on  small  entities: 

A.  Description  of  the  Reasons  that 
Action  by  the  Agency  Is  Being 
Considered 

The  Commission,  pursuant  to 
Petitioners’  petition,  solicits  comments 
on  whether  to  (1)  amend  Rule  7(c)  of  the 
Textile  Rules  to  establish  a  new  generic 
fiber  subclass  name  and  definition  to 
the  existing  definition  of  “polyester”  for 
a  specifically  proposed  subclass  of 
polyester  fibers  made  from  P'TT;  or  (2) 
amend  Rule  7(c)  to  broaden  or  clarify 
the  definition  of  “polyester”  to  describe 
more  accurately  the  allegedly  unique 
molecular  structure  and  physical 
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characteristics  of  polyester  fibers  made 
from  PTT  and  any  similar  fibers;  or  (3) 
retain  Rule  7(c)’s  definition  of  polyester. 

B.  Statement  of  the  Objectives  of,  and 
Legal  Basis  for,  the  Proposed  Alternative 
Amendments 

As  explained  above,  the 
Commission’s  Textile  Rules  address  the 
Textile  Act’s  requirements  for 
disclosure  of  fiber  content  in  textile 
labeling,  including  the  establishment  of 
generic  fiber  names.  Rule  6  of  the 
Textile  Rules  (16  CFR  303.6)  requires 
manufacturers  to  use  the  generic  names 
of  the  fibers  contained  in  their  textile 
products  in  making  fiber  content 
disclosures  on  labels.  Rule  7  of  the 
Textile  Rules  (16  CFR  303.7)  sets  forth 
the  generic  names  and  definitions  that 
the  Commission  has  established  for 
manufactured  fibers.  Rule  8  (16  CFR 
303.8)  describes  the  procedures  for 
establishing  new  generic  names.  In 
accordance  with  Rule  8,  Petitioners 
have  petitioned  the  Commission  to 
amend  Rule  7(c)’s  definition  of 
“polyester”  by  creating  a  separate 
subcategory  and  definition  for  PTT.  The 
Commission  seeks  comment  on  this 
proposal  and  the  alternatives  of 
amending  Rule  7(c)  to  broaden  or  clarify 
the  definition  of  “polyester”  or  not 
amending  the  Rule. 

C.  Description  of  and.  Where  Feasible, 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Proposed 
Alternative  Amendments  Will  Apply 

The  Commission  believes  that  the 
proposed  alternative  amendments 
would  not  affect  small  entities  because 
neither  the  Petitioners  nor  any  other 
entity  affected  by  these  proposed 
alternative  amendments  would  be  a 
“small  entity”  under  the  Small  Business 
Administration  Size  Standards. 

Although  there  may  be  some 
“downstream”  textile  manufacturers 
that  could  be  “small  entities”  whose 
labeling  may  change  as  a  result  of  these 
proposed  alternative  amendments,  the 
amendments  would  impose  no  new  or 
different  compliance  obligations, 
penalties,  or  costs  on  them.  The 
Commission,  however,  invites  comment 
and  information  on  this  issue. 

D.  Projected  Beporting,  Recordkeeping, 
and  cither  Compliance  Requirements 

The  Textile  Rules  impose  disclosure 
requirements,  and  the  proposed 
alternative  amendments  would  not 
impose  any  additional  obligations.  One 
of  the  proposed  alternative  amendments 
simply  would  allow  covered  companies 
to  use  a  new  generic  fiber  subclass  name 
and  definition  as  an  alternative  to  an 
existing  generic  name.  The  other 


proposed  alternative  amendment  would 
simply  broaden  or  clmify  the  definition 
of  polyester.  Neither  of  the  proposed 
amendments  would  impose  any 
additional  labeling  or  advertising 
requirements. 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  has  not  identified 
any  other  federal  statutes,  rules,  or 
policies  that  would  duplicate,  overlap, 
or  conflict  with  the  proposed  alternative 
amendments. 

F.  Significant  Alternatives  to  the 
Proposed  Amendments 

The  provisions  of  the  Textile  Rules 
directly  reflect  the  requirements  of  the 
Textile  Act  and  there  are  no  other 
alternatives  to  the  proposed  alternative 
amendments,  which  reflect  the  nature  of 
the  Petitioners’  fiber  product. 

VIII.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (“PRA’'),  44  U.S.C.  3501-3520,  the 
Office  of  Management  and  Budget 
(“OMB”)  approved  the  information 
collection  requirements  contained  in  the 
Textile  Rules  and  assigned  OMB  Control 
Number  3084-0101. The  proposed  rule 
amendments,  as  discussed  above,  would 
broaden  the  definition  of  polyester  to 
describe  more  accurately  the  allegedly 
unique  molecular  structure  and  physical 
characteristics  of  PTT  or,  alternatively, 
allow  covered  companies  to  use  a  new 
generic  fiber  subclass  name  and 
definition  for  polyester.  Neither 
proposal  would  change  the  existing 
paperwork  burden  on  covered 
companies.  Accordingly,  neither 
proposed  alternative  amendment  would 
impose  any  new  or  affect  any  existing 
reporting,  recordkeeping,  or  third-party 
disclosure  requirements  that  are  subject 
to  review  by  OMB  under  the  PRA. 

List  of  Subjects  in  16  CFR  Part  303 

Labeling,  Textile,  Trade  Practices. 

Authority:  Sec.  7(c)  of  the  Textile 
Fiber  Products  Identification  Act  (15 
U.S.C.  70e(c)). 

By  direction  of  the  Commission. 

Donald  S.  Clark 
Secretary 

(FR  Doc.  E7-16841  Filed  8-23-07:  8:45  am] 
BILLING  CODE  6750-01 -S 


The  OMB  clearance  for  the  Textile  Rules 
expires  on  February  28,  2009. 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 

[REG-155929-06] 

RIN  1545-BG31 

Payout  Requirements  for  Type  III 
Supporting  Organizations  That  Are  Not 
Functionally  Integrated;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  advance  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  advance  notice  of 
proposed  rulemaking  (REG-155929-06) 
that  was  published  in  the  Federal 
Register  on  Thursday,  August  2,  2007  - 
(72  FR  42335)  regarding  the  payout 
requirements  for  Type  III  supporting 
organizations  that  are  not  functionally 
integrated,  the  criteria  for  determining 
whether  a  Type  III  supporting 
organization  is  functionally  integrated, 
the  modified  requirements  for  Type  III 
supporting  organizations  that  are 
organized  as  trusts,  and  the 
requirements  regarding  the  type  of 
information  a  Type  III  supporting 
organization  must  provide  to  its 
supported  oiganization(s)  to 
demonstrate  that  it  is  responsive  to  its 
supported  organization(s). 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  T.  Hackney  or  Michael  B. 
Blumenfeld  at  (202)  622-6070  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  correction  notice  that  is  the 
subject  of  this  document  is  under 
sections  501(c)(3)  and  509(a)(3)  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  advance  notice  of 
proposed  rulemaking  (REG-155929-06) 
contains  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
advance  notice  of  proposed  rulemaking 
(REG— 155929-06),  which  was  the 
subject  of  FR  Doc.  E7-14925,  is 
corrected  as  follows: 

1.  On  page  42336,  column  2,  in  the 
_  preamble,  under  the  paragraph  heading 
“Qualification  Requirements  for  Type  III 
Supporting  Organizations  Prior  to 
Enactment  of  the  Pension  Protection 
Act”,  first  and  second  lines  of  the 
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second  paragraph  of  the  column,  the 
language  “Responsiveness  Test: 
Charitable  Trusts.  Before  enactment  of 
the  PPA,”  is  corrected  to  read 
“Responsiveness  Test:  Charitable 
Trusts.  Before  enactment  of  the  PPA,”. 

2.  On  page  42336,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“Qualification  Requirements  for  Type  III 
Supporting  Organizations  Prior  to 
Enactment  of  the  Pension  Protection 
Act”,  seventh  line  of  the  second 
paragraph  of  the  column,  the  language 
“trust  under  state  law,  (2)  each 
publicly”  is  corrected  to  read  “trust 
under  State  law,  (2)  each  publicly”. 

3.  On  page  42336,  column  3,  in  the 
preamble,  under  the  paragraph  heading 
“PPA  Amendments  to  Qualification 
Requirements  for  Type  III  Supporting 
Organizations” ,  second  line  of  the 
second  paragraph,  the  language 
“enacted  Code  sections  509(d)  and”  is 
corrected  to  read  “enacted  Code 
sections  509(f)  and”. 

4.  On  page  42336,  column  3,  in  the 
preamble,  under  the  paragraph  heading 
“PPA  Amendments  to  Qualification 
Requirements  for  Type  III  Supporting 
Organizations”,  third  line  from  the 
bottom  of  the  column,  the  language 
“Protection  of  2006,”  as  Passed  by  the” 
is  corrected  to  read  “Protection  Act  of 
2006,”  as  Passed  by  the”. 

LaNita  Van  Dyke, 

Chief,  Publications  and  Regulations  Branch, 
Legal  Processing  Division,  Associate  Chief 
Counsel  (Procedure  and  Administration). 

[FR  Doc.  E7-16715  Filed  8-23-07;  8:45  am] 
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Transportation  Program 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  ' 
implement  section  6083  of  the  Deficit 
Reduction  Act  of  2005  which  provides 
States  with  additional  State  plan 
flexibility  to  establish  a  non-emergency, 
medical  transportation  brokerage 
program,  and  to  receive  the  Federal 
medical  assistance  percentage  rate.  This 


authority  supplements  the  current 
authority  that  States  have  to  provide 
non-emergency  medical  transportation 
to  Medicaid  beneficiaries  who  need 
access  to  medical  care,  but  have  no 
other  means  of  transportation. 

DATES:  To  be  assured  consideration, 
comments  must  be  received  at  one  of 
the  addresses  provided  below,  no  later 
than  5  p.m.  on  September  24,  2007. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2234-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (no  duplicates,  please): 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
www.cms.hhs.gov/eRulemaking.  Click 
on  the  link  “Submit  electronic 
comments  on  CMS  regulations  with  an 
open  comment  period.”  (Attachments 
should  be  in  Microsoft  Word, 
WordPerfect,  or  Excel;  however,  we 
prefer  Microsoft  Word.) 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  ONLY: 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-2244- 
P,  P.O.  Box  8017,  Baltimore,  MD  21244- 
8017. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  (one 
original  and  two  copies)  to  the  following 
address  ONLY : 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-2234- 
P,  Mail  Stop  C4-26-05,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  before  the  close  of  the 
comment  period  to  one  of  the  following 
addresses.  If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
7195  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 

Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201;  or  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  withput  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 


lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

Submission  of  comments  on 
paperwork  requirements.  You  may 
submit  comments  on  this  document’s 
paperwork  requirements  by  mailing 
your  comments  to  the  addresses 
provided  at  the  end  of  the  “Collection 
of  Information  Requirements”  section  in 
this  document. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Schmidt,  (410)  786-5532. 
SUPPLEMENTARY  INFORMATION: 

Submitting  Comments:  We  welcome 
comments  from  the  public  on  all  issues 
set  forth  in  this  rule  to  assist  us  in  fully 
considering  issues  and  developing 
policies.  You  can  assist  us  by 
referencing  the  file  code  CMS-2234-P 
and  the  specific  “issue  identifier”  that 
precedes  the  section  on  which  you 
choose  to  comment. 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http://www.cms.hhs.gov/ 
eRulemaking.  Click  on  the  link 
“Electronic  Comments  on  CMS 
Regulations”  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

I.  Background 

A.  General 

For  more  than  a  decade.  States  have 
been  asking  for  the  tools  to  modernize 
their  Medicaid  programs.  With  the 
enactment  of  section  6083  of  the  Deficit 
Reduction  Act  of  2005  (DRA),  Pub.  L. 
109-171,  on  February  8,  2006,  States 
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now  have  new  options  to  create 
programs  that  are  more  aligned  with 
today’s  Medicaid  populations  and  the 
health  care  environment.  Cost  sharing, 
benefit  flexibility  through  benchmark 
plans,  the  health  opportunity  accounts 
(HO A),  and  the  flexibility  to  design  cost- 
effective  transportation  programs 
provide  opportunities  to  modernize 
Medicaid,  make  the  cost  of  the  program 
and  health  care  more  affordable,  and 
expand  coverage  for  the  uninsured. 

B.  Statutory  Authority 

Section  6083  of  the  DRA  amended 
section  1902(a)  of  the  Social  Security 
Act  (the  Act)  by  adding  a  new  section 
1902(a)(70),  which  allows  States  to 
amend  their  Medicaid  State  plans  to 
establish  a  non-emergency  medical 
transportation  brokerage  program 
without  regard  to  statutory  requirements 
for  comparability,  state-wideness,  and 
freedom  of  choice.  This  proposed 
regulation  would  provide  States  with 
the  flexibility  granted  by  the  statute. 

II.  Provisions  of  the  Proposed 
Regulations 

[If  you  choose  to  comment  on  issues  in 
this  section,  please  include  the  caption 
“Provisions  of  the  Proposed 
Regulations”  at  the  beginning  of  your 
comments.] 

A.  Overview 

The  Department  of  Health  and  Human 
Services  (DHHS)  began  issuing  guidance 
about  the  new  flexibilities  available  to 
States  within  months  of  the  enactment 
of  the  DRA.  On  March  31,  2006,  DHHS 
issued  a  State  Medicaid  Director  letter 
providing  guidance  on  the 
implementation  of  section  6083  of  the 
DRA.  The  proposed  regulation  would 
formalize  ttie  guidance  issued  on  non¬ 
emergency  medical  transportation 
programs.  The  proposed  regulation 
would  add  a  new  paragraph  (4)  to  42 
CFR  440.170(a). 

B.  Requirements  of  the  Provision  for 
State  Plans 

Under  §  431.53,  States  are  required  in 
their  Title  XIX  State  plans  to  ensure 
necessary  transportation  of  Medicaid 
beneficiaries  to  and  from  providers. 
Expenditures  for  transportation  may  be 
claimed  as  administrative  costs,  or  a 
State  may  elect  to  include  transportation 
as  medical  assistance  under  its  State 
Medicaid  plan. 

Before  enactment  of  the  DRA,  if  a 
State  wanted  to  provide  transportation 
as  medical  assistance  under  the  State 
plan,  it  could  not  restrict  beneficiMy 
choice  by  selectively  contracting  with  a 
broker,  nor  could  it  provide  services 
differently  in  different  areas  of  the  State 


without  receiving,  under  section  1915(b) 
of  the  Act,  a  waiver  of  freedom  of 
choice,  comparability,  and  state¬ 
wideness  otherwise  required  at  section 
1902(a)  of  the  Act.  These  waivers 
allowed  States  to  selectively  contract 
with  brokers  and  to  operate  their 
programs  differently  in  different  areas  of 
the  State. 

The  DRA  gives  the  States  greater 
flexibility  in  providing  nort-emergency 
medical  transportation.  States  are  no 
longer  required  to  obtain  a  section 
1915(b)  waiver  in  order  to  provide  non¬ 
emergency  transportation  as  an  optional 
medical  service  through  a  competitively 
<:ontracted  broker.  A  State  plan 
amendment  for  such  a  brokerage 
program  eliminates  the  administrative 
burden  of  the  1915(b)  biannual  waiver 
renewal.  Under  new  section  1902(a)(70) 
of  the  Act,  a  State  may  now  use  a  non¬ 
emergency  medical  transportation 
brokerage  program  when  providing 
transportation  as  medical  assistance 
under  the  State  plan,  notwithstanding 
the  provisions  of  sections  1902(a)(1), 
1902(a)(10)(B),  and  1902(a)(23)  of  the 
Act,  concerning  state-wideness, 
comparability,  and  freedom  of  choice, 
respectively. 

Current  regulations  provide  that  when 
a  State  includes  transportation  in  its 
State  plan  as  medical  assistance,  it  is 
required  to  use  a  direct  vendor  payment 
system  that  is  consistent  with  applicable 
regulations  at  §  440.170(a),  and  it  must 
also  comply  with  all  other  requirements 
related  to  medical  services,  including 
freedom  of  choice,  comparability,  and 
state-wideness.  To  implement  the 
provisions  of  section  1902(a)(70)  of  the 
Act,  we  propose  revising  §440.1 70(a)  to 
add  a  new  paragraph  (4),  Non¬ 
emergency  medical  transportation 
brokerage  program,  to  reflect  the 
increased  flexibility  allowed  by  the 
DRA. 

We  propose  allowing,  at  the  option  of 
the  State,  the  establishment  of  a  non¬ 
emergency  medical  transportation 
brokerage  program.  We  believe  that  this 
may  prove  to  be  a  more  cost-effective 
way  of  providing  transportation  for 
individuals  eligible  for  medical 
assistance  under  the  State  plan,  who 
need  access  to  medical  care  or  services 
and  have  no  other  means  of 
transportation. 

As  provided  by  the  statute,  we 
propose  specifying  in  §  440.170(a)(4) 
that  the  broker  could  provide  for 
transport  services  that  include 
wheelchair  vans,  taxis,  stretcher  cars, 
bus  passes  and  tickets,  secured 
transportation.  We  are  interpreting 
“secured  transportation”  in  this  context 
to  mean  a  form  of  transportation 
containing  an  occupant  protection 


system  that  addresses  the  safety  needs 
of  disabled  or  special  needs  individuals. 

The  Deficit  Reduction  Act  also 
provides  that  other  forms  of 
transportation  may  be  included  as 
determined  by  the  Secretary  to  be 
appropriate.  At  this  time,  we  are  not 
proposing  to  determine  any  additional 
transportation  services  to  be  generally 
appropriate.  We  are  proposing, 
however,  to  allow  States  to  identify 
additional  transportation  alternatives 
that  are  otherwise  covered  under  the 
State  plan  (and  not  specific  to  services 
available  through  transportation 
brokers).  CMS  will  review  these 
alternatives  in  the  State  plan 
amendment  approval  process  for 
transportation  services  generally.  In  that 
process,  we  will  consider  individual 
circumstances  in  the  State  and 
applicable  utilization  controls.  For 
example,  air  transportation  may  be 
appropriate  in  States  with  significant 
rural  populations  and  low  population 
density,  but  not  in  other  States.  Even  in 
those  States,  air  transportation  may  only 
be  appropriate  with  appropriate 
utilization  controls.  Thus,  we  are 
proposing  to  make  this  determination  in 
the  context  of  our  review  of  State  plan 
amendments  based  on  the  information 
furnished  by  the  State. 

At  §  440.170(a)(4),  we  propose  that 
the  competitive  bidding  process  be 
consistent  with  applicable  Department 
regulations  at  45  CFR  92.36,  based  on 
the  State’s  evaluation  of  the  broker’s 
experience,  performance,  references, 
resources,  qualifications  and  cost,  and 
that  the  contract  with  the  broker  include 
oversight  procedures  to  monitor 
beneficiary  access  and  complaints,  and 
ensure  that  transport  personnel  are 
licensed,  qualified,  competent,  and 
courteous.  We  are  proposing  that  State 
and  local  bodies  that  wish  to  serve  as 
brokers  compete  on  the  same  terms  as 
non-governmental  entities. 

We  propose  in  paragraph  (a)(4)(iv)  to 
include  prohibitions  on  broker  self¬ 
referrals  and  conflict  of  interest,  based 
on  the  prohibitions  on  physician 
referrals  under  section  1877  of  the  Act 
(42  U.S.C.  1395(nn)).  Section  1877  of 
the  Act  generally  prohibits  a  physician 
from  making  referrals  for  certain 
designated  health  services  payable  by 
Medicare  to  an  entity,  with  which  he  or 
she  (or  an  immediate  family  member) 
has  a  financial  relationship  (ownership 
or  compensation)  unless  an  exception 
applies.  In  addition,  to  prevent  other 
types  of  fraud  and  abuse,  the  anti¬ 
kickback  provisions  in  section 
1128B(b)of  the  Act  (42  U.S.C.  1320a- 
7b(b))  and  the  provisions  in  the  civil 
False  Claims  Act  (31  U.S.C.  3729)  also 
apply  to  this  transportation  program  as 
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they  apply  to  the  Medicaid  program 
generally. 

We  believe  that  the  Congress  intended 
that  section  1877  of  the  Act  and  the 
applicable  regulations  be  used  as  a 
model  for  establishing  broker 
prohibitions  on  referrals,  conflicts  of 
interest,  and  impermissible  kickbacks, 
in  order  to  prevent  fraud  and  abuse. 

A  financial  relationship,  as  defined  in 
our  regulations  implementing  section 
1877  of  the  Act  at  §  411.354(a),  includes 
any  direct  or  indirect  ownership  or 
investment  interest  in  the  entity  that 
furnishes  designated  health  services  and 
any  compensation  arrangement  between 
such  an  entity  and  the  physician  or  an 
immediate  family  member  of  the 
physician. 

Section  1877  of  the  Act  includes 
certain  ownership  and  investment 
exceptions,  compensation  exceptions, 
and  some  exceptions  that  apply  to 
ownership,  investment,  and 
compensation  relationships.  In  addition, 
section  1877(b)(4)  of  the  Act  allows  the 
Secretary  to  create  an  exception  in  the 
case  of  any  other  hnancial  relationship 
that  does  not  pose  a  risk  of  program  or 
patient  abuse. 

For  purposes  of  new  §  440.170(a),  we 
propose  that  the  term  “transportation 
broker”  include  contractors,  owners, 
investors.  Boards  of  Directors,  corporate 
officers,  and  employees. 

We  propose  to  use  the  definition  of 
“financial  relationship”  as  set  forth  in 
regulations  at  §  411.354(a)  by  means  of 
cross-reference,  with  the  term 
“transportation  broker”  substituted  for 
“physician”  and  “non-emergency 
tTemsportation”  substituted  for  “DHS.” 
We  propose  to  use  the  definition  of 
“immediate  family  member”  or  member 
of  a  “physician’s  immediate  family”  as 
set  forth  in  the  physician  self-referral 
provisions  in  §411.351,  with  the  term 
“transportation  broker”  substituted  for 
“physician.” 

Based  on  the  prohibitions  in  section 
1877  of  the  Act,  we  propose  that  the 
broker  be  an  independent  entity,  in  that 
the  broker  may  not  itself  provide 
transportation  under  the  contract  wifh 
the  State  and  that  the  broker  may  not 
refer  or  subcontract  to  a  tr^sportation 
service  provider  with  which  it  has 
certain  financial  relationships,  unless 
certain  exceptions  apply.  Federal  funds 
may  not  be  used  for  any  prohibited 
referrals. 

Similar  to  some  of  the  ownership 
exceptions  in  section  1877  of  the  Act, 
we  propose  including  exceptions  for  a 
non-governmental  broker  that  provides 
transportation  in  a  rural  area  when  there 
is  no  other  qualified  provider  available; 
when  the  necessary  transportation 
provided  by  the  non-governmental 


broker  is  so  specialized  that  no  other 
qualified  provider  is  available;  or  when 
the  availability  of  qualified  providers 
other  than  the  non-governmental  broker 
is  insufficient  to  meet  the  existing  need. 

For  purposes  of  this  regulation  we 
propose  that  a  qualified  provider  would 
be  any  Medicaid  participating  provider 
or  other  provider  determined  by  the 
State  to  be  qualified.  A  “rural  area,”  as 
defined  in  §  412.62(f)(iii),  is  any  area 
that  is  outside  an  urban  area.  These 
exceptions  address  specific 
circumstances  in  which  there  is  a  lack 
of  transportation  resources  and  there  is 
documentation  to  support  these 
exceptions. 

Governmental  Brokerages 

We  did  not  wish  to  prevent  a 
government  entity  that  is  awarded  a 
brokerage  contract  through  the 
competitive  bidding  process  from 
referring  an  individual  in  need  of 
transportation  service  to  a  government 
transportation  provider  that  is  generally 
available  in  the  community.  Therefore, 
we  have  included  an  exception  to  allow 
such  a  governmental  broker  to  provide 
an  individual  transportation  service  or 
to  arrange  for  the  individual 
transportation  service  by  referring  to  or 
subcontracting  with  another 
government-owned  or  -controlled 
transportation  provider,  when  certain 
conditions  have  been  met  that  will 
assure  an  arms-length  transaction. 

The  broker  would  first  be  required  to 
be  a  distinct  governmental  unit,  and  the 
contract  could  not  include  payment  of 
costs  other  than  those  unique  to  the 
distinct  brokerage  function.  This  means 
the  contract  could  not  provide  for 
payment  of  costs  normally  shared  with 
or  paid  by  other  governmental  units 
(such  as  a  regional  transportation 
authority).  This  requirement  would 
ensure  that  the  distinct  broker  unit  did 
not  have  direct  financial  conflicts  of 
interest  resulting  from  commingling 
funding  with  State  or  local  general 
revenue  funds.  Second,  the  broker 
would  have  to  document,  after 
considering  the  specific  transportation 
needs  of  the  individual,  that  the 
government  provider  was  the  most 
appropriate,  effective,  and  lowest  cost 
alternative  for  each  individual 
transportation  service.  And  third,  the 
broker  would  have  to  document  that  for 
each  individual  transportation  service, 
the  Medicaid  program  was  paying  no 
more  than  the  rate  charged  to  the 
general  public.  Because  there  could  still 
he  conflicts  of  interest  resulting  from 
management  oversight  from  a  parent  or 
related  governmental  unit,  we 
considered  proposing  to  limit  the 
exception  to  circumstances  where  the 


distinct  unit  governmental  broker  was 
independent  of  external  review  and 
oversight  by  the  parent  entity.  However, 
we  currently  believe  that  the  proposed 
conditions  would  be  sufficient  to 
protect  against  inappropriate  inter¬ 
governmental  referrals. 

We  are  soliciting  comments, 
suggestions,  and  excunples  regarding  the 
following  exceptions  mentioned  above: 
the  service  area  is  rural  and  there  is  no 
other  Medicaid  participating  or 
qualified  provider  available  except  the 
non-governmental  broker;  the 
transportation  provided  by  the  non¬ 
governmental  broker  is  so  specialized 
that  no  other  qualified  provider  is 
available  (including  comments  on  how 
“specialized”  should  be  defined); 
available  qualified  providers  other  than 
the  non-governmental  broker  are 
insufficient  to  meet  the  need;  the  broker 
is  a  distinct  government  unit  and  is  paid 
only  for  costs  that  are  unique  to  the 
distinct  brokerage  function  and  the 
broker  documents  that  services 
provided  by  any  other  governmental 
entity  are  the  most  appropriate,  least 
costly  alternative,  and  the  Medicaid 
program  is  paying  no  more  than  the  rate 
charged  to  the  public. 

Additionally,  we  are  proposing  to 
include  a  prohibition  on  a  broker 
accepting  any  form  of  remuneration  or 
payment  from  a  transportation  provider 
in  exchange  for  influencing  a  referral  or 
subcontract  for  transportation  services. 
We  also  propose  that  in  referring  or 
subcontracting  with  transportation 
providers,  the  broker  be  prohibited  from 
withholding  necessary  transportation 
from  a  recipient  or  providing 
transportation  that  is  not  the  most 
appropriate  and  cost-effective  means  of 
transportation. 

Under  section  1905(a)(28)  of  the  Act, 
the  Secretary  is  given  the  authority  to 
specify  any  other  medical  care  which 
can  be  covered  by  the  State.  We  would 
therefore  use  authority  to  make  Federal 
financial  participation  available  at  the 
medical  assistance  rate  for  the  cost  of 
the  brokerage  contract,  providing  that 
such  a  contract  complied  with  the 
requirements  set  forth  in  this  regulation. 

In  accordance  with  Federal 
requirements  in  sections  1902(a)(2)  and 
1903(w)  of  the  Act  and  applicable 
Federal  regulations  described  at 
§  433.50  through  §  433.74,  under  the 
brokerage  contract  with  the  State 
Medicaid  agency,  the  non-Federal  share 
of  the  Medicaid  payments  made  for 
operating  a  transportation  brokerage 
program  could  only  be  derived  from 
permissible  sources  and  must  comply 
with  the  applicable  statute  and 
regulations  cited  above.  Also,  the  return 
of  any  Medicaid  payments  (directly  or 
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indirectly)  to  a  State  or  local 
government  entity  under  the  non¬ 
emergency  transportation  brokerage 
program  is  prohibited. 

We  propose  that  the  State,  in 
contracting  with  the  broker,  would  be 
required  to  specify  that  violation  of 
these  provisions  would  be  deemed  to  be 
a  breach  of  contract  and  that  the  State 
could  move  to  terminate  the  contract 
with  the  broker. 

III.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements; 

Section  6083  of  the  DRA  (Non¬ 
emergency  Medical  Transportation 
Brokerage  Program)  provides  States  with 
the  option  to  submit  a  State  Plan 
amendment  (SPA)  to  establish  a  non¬ 
emergency  medical  transportation 
brokerage  program.  To  effectuate  this 
option.  States  must  submit  an 
amendment  to  their  existing  State  Plan. 
CMS  has  provided  States  with  a  letter 
providing  guidance  on  this  provision 
and  the  implementation  of  the  DRA,  and 
an  associated  SPA  template  for  use  by 
States  to  modify  their  Medicaid  State 
plan  if  they  choose  to  implement  this 
option. 

The  template  is  a  total  of  five  pages 
and  we  estimate  that  it  will  take  no 
more  than  12  minutes  for  a  State  to 
actually  complete  and  submit  the 
template  to  CMS.  The  potential  number 
of  respondents  is  56  (50  States,  DC,  and 
five  territories):  however,  we  do  not 
expect  the  territories  and/or  all  50  states 
to  respond.  We  estimate  that  only  five 
States  will  submit  annually.  Once 
approved,  the  State  will  not  need  to 


resubmit  unless  it  is  materially  changing 
the  brokerage  program. 

At  this  rate,  it  will  cost  no  more  than 
$50  (or  $50  X  Vs  hrs  x  5  states);  the 
national  total  for  the  first  yeeir  could  be 
potentially  $560  (56  x  $10). 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
described  above.  These  requirements  are 
not  effective  until  they  have  been 
approved  by  OMB. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 

Centers  for  Medicare  &  Medicaid  . 
Services,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development,  Attn:  Melissa 
Musotto,  [CMS-2234-P],  Room  C4-26- 
05,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Attn:  Katherine  Astrich,  CMS  Desk 
Officer,  CMS-2244-P, 
kathenne_astrich@omb.eop.gov.  Fax 
(202) 395-6974, 

IV.  Regulatory  Impact  Statement 

[If  you  choose  to  comment  on  issues  in 
this  section,  please  include  the  caption 
“Regulatory  Impact  Statement”  at  the 
beginning  of  your  comments.] 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary’,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  We  estimate  that  this 
regulation  will  have  estimated  budget 
savings  of  $60  million  between  FY  2006 
and  FY  2010  due  to  the  implementation 
of  section  6083  of  the  Deficit  Reduction 
Act  of  2005.  This  rule  would  not  reach 
the  economic  threshold  and  thus  is  not 
considered  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 


small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $6.5  million  to  $30.5  million  in  any 
1  year.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  We  are  not  preparing  an  analysis 
for  the  RFA  because  we  have 
determined,  and  the  Secretary  certifies, 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  are  not 
preparing  an  analysis  for  section  1102(b) 
of  the  Act  because  we  have  determined, 
and  the  Secretary  certifies,  that  this  rule 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.- 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  whose  mandates  require  spending 
in  any  1  year  of  $100  million  in  1995 
dollars,  updated  annually  for  inflation. 
That  threshold  level  is  currently 
approximately  $120  million.  This  rule 
would  have  no  consequential  effect  on 
State,  local,  or  tribal  governments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  and  subsequent  final  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
Since  this  regulation  would  not  impose 
any  costs  on  State  or  local  governments, 
the  requirements  of  E.O.  13132  are  not 
applicable. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  440 

Grant  programs — health,  Medicaid. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  would  amend  42  CFR 
chapter  IV  as  set  forth  below: 
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PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  as  amended. 

2.  A  new  authority  citation  is  added 
in  numerical  order  to  §  440.1  to  read  as 
follows: 

§440.1  Basis  and  purpose. 

■k  1c  ic  i:  it 

1902(a)(70),  State  option  to  establish  a 
non-emergency  medical  transportation 
program. 

★  ★  ★  *  * 

3.  Section  440.170  is  amended  by 
revising  paragraph  (a)(2)  and  adding 
new  paragraph  (a)(4)  to  read  as  follows: 

§440.170  Any  other  medical  care  or 
remedial  care  recognized  under  State  law 
and  specified  by  the  Secretary. 

(a)  *  *  * 

(2)  Except  as  provided  in  paragraph 
(a)(4),  transportation,  as  defined  in  this 
section,  is  furnished  only  by  a  provider 
to  whom  a  direct  vendor  payment  can 
appropriately  be  made  by  the  agency. 

(3)  *  *  * 

(4)  Non-emergency  medical 
transportation  brokerage  program.  At 
the  option  of  the  State,  and 
notwithstanding  §431.50  (statewide 
operation)  and  §431.51  (freedom  of 
choice  of  providers)  of  this  chapter  and 
§440.240  (comparability  of  services  for 
groups),  a  State  plan  may  provide  for 
the  establishment  of  a  non-emergency 
medical  transportation  brokerage 
program  in  order  to  more  cost- 
effectively  provide  non-emergency 
medical  transportation  services  for 
individuals  eligible  for  medical 
assistance  under  the  State  plan  who 
need  access  to  medical  care  or  services, 
and  have  no  other  means  of 
transportation.  These  transportation 
services  include  wheelchair  vans,  taxis, 
stretcher  cars,  bus  passes  and  tickets, 
secured  transportation  containing  an 
occupant  protection  system  that 
addresses  safety  needs  of  disabled  or 
special  needs  individuals,  and  other 
forms  of  transportation  otherwise 
covered  under  the  state  plan. 

(i)  Non-emergency  medical 
transportation  services  may  be  provided 
under  contract  with  an  individual  or 
entity  that  meets  the  following 
requirements: 

(A)  Is  selected  through  a  competitive 
bidding  process  that  is  consistent  with 
45  CFR  part  92.36  and  is  based  on  the 
State’s  evaluation  of  the  broker’s 
experience,  performance,  references, 
resources,  qualifications,  and  costs. 


(B)  Has  oversight  procedures  to 
monitor  beneficiary  access  and 
complaints  and  ensure  that  transport 
personnel  are  licensed,  qualified, 
competent,  and  courteous. 

(C)  Is  subject  to  regular  auditing  and 
oversight  by  the  State  in  order  to  ensure 
the  quality  of  the  transportation  services 
provided  and  the  adequacy  of 
beneficiary  access  to  medical  care  and 
services. 

(D)  Is  subject  to  a  written  contract  that 
imposes  the  requirements  related  to 
prohibitions  on  referrals  and  conflicts  of 
interest  described  at  §440.170(a)(4)(ii), 
and  provides  for  the  broker  to  be  liable 
for  the  full  cost  of  services  resulting 
from  a  prohibited  referral  or 
subcontract. 

(ii)  Federal  financial  participation  is 
available  at  the  medical  assistance  rate 
for  the  cost  of  a  written  brokerage 
contract  that: 

(A)  Except  as  provided  in  paragraph 
(a)(4)(ii)(B)  of  this  section,  prohibits  the 
broker  (including  contractors,  owners, 
investors.  Boards  of  Directors,  corporate 
officers,  and  employees)  from  providing 
non-emergency  medical  transportation 
services  or  making  a  referral  or 
subcontracting  to  a  transportation 
service  provider  if: 

(2)  The  broker  has  a  financial 
relationship  with  the  transportation 
provider  as  defined  at  §41 1.354(a)  of 
this  chapter  with  “transportation 
broker”  substituted  for  “physician”  and 
“non-emergency  transportation” 
substituted  for  “DHS”;  or 

(2)  The  broker  has  an  immediate 
family  member,  as  defined  at  §411.351 
of  this  chapter,  that  has  a  direct  or 
indirect  financial  relationship  with  the 
transportation  provider,  with  the  term 
“transportation  broker”  substituted  for 
“physician.” 

(B)  Exceptions:  The  prohibitions 
described  at  clause  (A)  of  this  paragraph 
do  not  apply  if  there  is  documentation 
to  support  the  following: 

(2)  Transportation  is  provided  in  a 
rural  area,  as  defined  at  §  412.62(f),  and 
there  is  no  other  available  Medicaid 
participating  provider  or  other  provider 
determined  by  the  State  to  be  qualified 
except  the  non-governmental  broker. 

(2)  Transportation  is  so  specialized 
that  there  is  no  other  available  Medicaid 
participating  provider  or  other  provider 
determined  by  the  State  to  be  qualified 
except  the  non-governmental  broker. 

(3)  Except  for  the  non-governmental 
broker,  the  availability  of  other 
Medicaid  participating  providers  or 
other  providers  determined  by  the  State 
to  be  qualified  is  insufficient  to  meet  the 
need  for  transportation, 

(4)  The  broker  is  a  distinct 
government  entity  and  the  individual 


service  is  provided  by  the  broker,  or  is 
referred  to  or  subcontracted  with 
another  government-owned  or  operated 
transportation  provider  gener^ly 
available  in  the  community,  if  the 
following  conditions  are  met: 

(j)  The  contract  with  the  broker 
provides  for  payment  that  does  not 
exceed  actual  costs  calculated  as  a 
distinct  unit,  excluding  personnel  or 
other  costs  shared  with  or  allocated 
from  parent  or  related  entities; 

(ii)  The  broker  documents  that,  with 
respect  to  the  individual’s  specific 
transportation  needs,  the  government 
provider  is  the  most  appropriate  and 
lowest  cost  alternative;  and 

{Hi)  The  broker  documents  that  the 
Medicaid  program  is  paying  no  more 
than  the  rate  charged  to  the  general 
public. 

(C)  Transportation  providers  may  not 
offer  or  make  any  payment  or  other  form 
of  remuneration,  including  any 
kickback,  rebate,  cash,  gifts,  or  service 
in  kind  to  the  broker  in  order  to 
influence  referrals  or  subcontracting  for 
non-emergency  medical  transportation 
provided  to  a  Medicaid  recipient. 

(D)  In  referring  or  subcontracting  for 
non-emergency  medical  transportation 
with  transportation  providers,  a  broker 
may  not  withhold  necessary  non¬ 
emergency  medical  transportation  from 
a  Medicaid  recipient  or  provide  non¬ 
emergency  medical  transportation  that 
is  not  the  most  appropriate  and  a  cost- 
effective  means  of  transportation  for  that 
recipient  for  the  purpose  of  financial 
gain,  or  for  any  other  purpose. 

(E)  The  non-Federal  share  of  all 
Medicaid  payments  under  the 
transportation  brokerage  program  must 
be  in  compliance  with  applicable 
Federal  requirements  in  sections 
1902(a)(2)  and  1903(w)  of  the  Act,  and 
applicable  Federal  regulations  set  forth 
at  §  433.50  through  §  433.74  of  this 
chapter. 

h  *  It  *  * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated;  August  30,  2006. 

Mark  B.  McClellan, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Approved:  May  10,  2007. 

Michael  O.  Leavitt, 

Secretary^ 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  August  13,  2007. 

[FR  Doc.  E7-16172  Filed  8-23-07;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 

Education,  and  Extension  Service 

Food  Safety  and  Inspection  Service 

Implementation  of  the  Veterinary 
Medicine  Loan  Repayment  Program 
Authorized  by  the  National  Veterinary 
Medical  Service  Act 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service  and 
Food  Safety  and  Inspection  Service, 
USDA. 

ACTION:  Notice  of  use  of  funds. 

SUMMARY:  USDA’s  Cooperative  State 
Research,  Education,  and  Extension 
Sendee  (CSREES)  and  Food  Safety  and 
Inspection  Service  (FSIS)  jointly 
announce  their  implementation  of  the 
Veterinary  Medicine  Loan  Repayment 
Program  authorized  in  2003  by  the 
National  Veterinary  Medical  Service  Act 
(NVMSA)  (7  U.S.C.  3151a)  and  first 
funded  in  fiscal  year  (FY)  2006.  To 
enable  the  first  phase  of  this  program, 
and  in  keeping  with  the  existing  Federal 
Student  Loan  Repayment  Authority, 
CSREES  has  made  funds  appropriated  to 
carry  out  the  NVMSA  available  to  FSIS 
to  facilitate  their  recruitment  of  food 
animal  veterinarians  for  designated 
hard-to-fill  positions  in  food  safety  and 
supply,  especially  in  rural  communities, 
through  the  addition  of  loan  repayment 
incentives  to  qualifying  service 
agreements.  FSIS,  in  turn,  has  posted 
information  about  positions  eligible  to 
receive  loan  repayments  on  the  careers 
page  of  its  Web  site  at  http:// 
www.fsis.usda.gov/careers/Student_ 
Loan_Repaymen  ts_  VMO/in  d  ex. asp. 
OATES:  Effective  August  24,  2007,  FSIS 
is  accepting  applications  for  positions 
eligible  to  receive  NVMSA  loan 
repayments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  FSIS  NVMSA  loan 
repayment  opportunities:  Ronald  K. 


Jones,  Phone:  202-720-9521  or 
Ronald.Jones@fsis.usda.gov.  For 
information  about  overall 
implementation  of  NVMSA:  Gary  B. 
Sherman,  Phone:  202-401-4952  or 
Gary.Sherman@csrees.  usda.gov. 
SUPPLEMENTARY  INFORMATION:  In 
January,  2003,  the  NVMSA  passed  into 
law.  It  established  a  new  Veterinary 
Medicine  Loan  Repayment  program 
authorizing  the  Secretary  to  carry  out  a 
program  of  entering  into  agreements 
with  veterinarians  under  which  they 
provide  veterinary  services  in 
veterinarian  shortage  situations.  In 
determining  veterinarian  shortage 
situations  the  Act  authorizes  the 
Secretary  to  consider:  (1)  Urban  or  rural 
areas  that  the  Secretary  determines  have 
a  shortage  of  veterinarians;  (2)  areas  of 
veterinary  practice  that  the  Secretary 
determines  have  a  shortage  of 
veterinarians,  such  as  public  health, 
epidemiology,  and  food  safety;  (3)  areas 
of  veterinary  need  in  the  Federal 
Government;  and  (4)  other  factors  the 
Secretcuy  considers  to  be  relevant. 

In  November  2005,  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2006  (Pub.  L.  109- 
97)  appropriated  $500,000  for  CSREES 
to  implement  the  Veterinary  Medicine 
Loan  Repayment  program  and 
represented  the  first  time  funds  had 
been  expressly  appropriated  for  this 
program.  In  February  2007,  the  Revised 
Continuing  Appropriations  Resolution, 
2007  (Pub.  L.  110-5)  appropriated  an 
additional  $495,000  for  CSREES  for  the 
program. 

Beginning  in  the  fall  of  2005,  CSREES 
hosted  information  sharing  meetings  on 
NVMSA  and  created  a  working  group  to 
explore  implementation  strategies  that 
took  into  consideration  the  relatively 
modest  appropriation  for  the  loan 
repayment  program.  The  working  group 
developed  a  plan  to  lead  a  program  that 
meets  the  intent  of  the  authorizing 
legislation,  is  congruent  with  the 
mission  and  capabilities  of  the  Agency, 
and  draws  on  the  expertise  of  other 
agencies,  as  appropriate.  The  plan 
received  the  support  of  the  Secretary  of 
Agriculture,  ^d,  on  March  19,  2007,  the 
authority  to  implement  the  Veterinary 
Medicine  Loan  Repayment  program  was 
delegated  to  CSREES  which  allowed  the 
agency  to  proceed  with  implementing 
the  first  phase  of  the  program  (7  CFR 
Part  2). 


As  a  first  step  toward  implementing 
the  authorizing  legislation  this  FY  and 
in  keeping  with  the  already-existing 
Federal  Student- Loan  Repayment 
Authority  (5  U.S.C.  5379),  in  May  2007, 
CSREES  made  $750,000  in  FY  2006  and 
2007  NVMSA  funds  available  to 
facilitate  FSIS’  recruitment  of  food 
animal  veterinarians  for  designated 
hard-to-fill  positions  in  food  safety  and 
supply,  especially  in  rural  communities. 
In  addition  to  existing  hiring  incentives, 
and  according  to  the  above  repayment 
authority  and  service  agreements 
between  FSIS  and  eligible  recruits,  FSIS 
intends  to  use  these  funds  to  offer  25 
veterinarians  payments  of  $10,000  per 
year  over  3  years  to  repay  their 
educational  debt  in  exchange  for 
practicing  in  areas  of  veterinarian 
shortage  or  need.  A  current  listing  of 
shortage  or  need  areas  and  other  timely 
information  about  NVMSA  loan 
repayments  to  Federal  veterinarians  are 
available  on  the  careers  page  of  the  FSIS 
Web  site  at  http;/ /www.fsis.usda.gov/ 
careers/ Studen  t_Loan_Repaym  ents 
_VMO/index.asp. 

Anticipating  the  possibility  of  future 
budgetary  growth  and  intending  to 
extend  this  program  to  non-federal 
positions,  CSREES  plans  to  publish  in 
the  Federal  Register  a  Request  for 
Information  from  stakeholders  to  gather 
input  on  the  best  way(s)  to  define 
veterinarian  shortage  situations  within 
the  limits  of  the  authorizing  legislation 
and  cost-effectively  administer  a  larger- 
scale  loan  repayment  program  for  non- 
Federal  veterinarians  who  serve  in  these 
situations. 

Done  at  Washington,  DC  this  20th  day  of 
August,  2007. 

Colien  Hefferan, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 

Alfred  V.  Almanza, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  07-4138  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3410-22-P 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Proposed  New  Fee  Sites, 
Federal  Lands  Recreation 
Enhancement  Act  (Title  VIII,  Pub.  L. 
108-447) 

agency:  Willamette  National  Forest, 
Forest  Service,  USDA. 

ACTION:  Notice  of  Proposed  New  Fee 
Sites. 

SUMMARY:  The  Willamette  National 
Forest  is  plaiming  to  charge  fees  at  three 
recreation  sites  in  2008.  All  sites  are 
undergoing  reconstruction  or  amenities 
are  being  added  to  improve  services  and 
experiences.  Fees  are  assessed  based  on 
the  level  of  amenities  and  services 
provided,  cost  of  operation  and 
maintenance  and  a  market  assessment. 
Funds  from  fees  will  be  used  to  help 
cover  the  cost  of  continued  operation 
and  maintenance  of  these  recreation 
sites. 

Three  Pools  Day  Use  Area,  and  Piety 
Island  and  Lost  Lake  Campgrounds  are 
currently  fee  free  sites.  New 
improvements  have  been  made  at  Piety 
Island  Campground  including:  the 
establishment  of  22  designated  sites 
with  tent  pads,  picnic  tables  and  fire 
rings,  information  boards,  new  toilets, 
and  garbage  service.  The  proposed  fee 
for  Piety  Island  Campground,  a  boat-in 
site,  is  $10  per  campsite  and  $20  for  a 
multiple  site.  New  fire  rings  and  picnic 
tables  will  be  added  at  Lost  Lake 
Campground.  Proposed  fees  for  Lost 
Lake  Campground  is  $8  per  campsite 
and  $4  for  one  extra  vehicle. 

A  $5  day  use  is  being  proposed  at 
Three  Pools  Day  Use  Area.  Recreation 
passes  would  be  honored  and  include 
Northwest  Forest  Pass,  Interagency 
Passes  and  Golden  Passports. 
Reconstruction  at  this  site  will  begin  in 
September  of  2007  and  includes  paved 
parking  for  100  vehicles,  improved 
trails,  information  and  interpretive 
signing,  picnic  sites  and  site  restoration. 
DATES:  New  fees  would  begin  after 
March  2008  and  contingent  upon 
completion  of  improvements  and 
Regional  Forester  Approval. 

ADDRESSES:  Dallas  Emch,  Forest 
Supervisor,  Willamette  National  Forest, 
211  East  7th  Avenue,  Eugene,  Oregon 
97401. 

FOR  FURTHER  INFORMATION  CONTACT:  Dani 
Pavoni,  Recreation  Fee  Coordinator, 
503-854—4208.  Information  about 
proposed  fee  changes  can  also  be  found 
on  the  Willamette  National  Forest  Web 
site:  www.fs.fed.us/r6/willamette.  To 
send  comments  about  fee  proposals 
please  submit  by  September  26,  2007  to: 


Detroit  Ranger  District,  Attn:  Rec  Fee 
Program,  HC  73  Box  320,  Mill  City,  OR 
97360  or  at  www.fs.fed.us/r6/ 
Willamette/ recreation/ rea-feechange/. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Recreation  Lands  Enhancement 
Act  (Title  VII,  Pub.  L.  108-447)  directed 
the  Secretary  of  Agriculture  to  publish 
a  six  month  advance  notice  in  the 
Federal  Register  whenever  new 
recreation  fee  areas  are  established. 
Once  public  involvement  is  complete, 
these  new  fees  will  be  reviewed  by  a 
Recreation  Resource  Advisory 
Committee  prior  to  a  final  decision  and 
implementation. 

Dated:  August  20,  2007. 

Dallas  Emch, 

Forest  Supervisor. 

[FR  Doc.  07-4140  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  additions 
and  deletions 

ACTION:  Proposed  addition  to  and 
deletions  from  the  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  product  and  a  service 
previously  furnished  by  such  agencies. 

Comments  Must  Be  Received  On  or 
Before:  September  23,  2007. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  contact:  Kimberly  M.  Zeich, 
Telephone:  (703)  603-7740t  Fax:  (703) 
603-0655,  or  e-mail 
CMTEFedReg@jwod.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  product  listed 
below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  sigliificant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 
The  following  product  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Product 

Long  Format  Binder  for  FCCL: 

NSN:  7510-00-NSH-0118— Blue. 

NSN:  7510-00-NSH-0119— Red. 

Coverage:  A-List — for  the  total  Government 
requirements  as  specified  by  the  General 
Services  Administration. 

NPA:  Pueblo  Diversified  Industries,  Inc., 
Pueblo,  CO. 

Contracting  Activity:  General  Services 
Administration,  Federal  Supply 
Services,  Region  2,  New  York,  NY. 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  may  result 
in  additional  reporting,  recordkeeping 
or  other  compliance  requirements  for 
small  entities. 

2.  If  approved,  the  action  may  result 
in  authorizing  small  entities  to  furnish 
the  products  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  products  and 
service  proposed  for  deletion  from  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
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statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 
The  following  products  arid  service  is 
proposed  for  deletion  from  the 
Procurement  List: 

Products 

SKILCRAFT  SAVVY  BK-14  H/D  Degreasing 
Detergent: 

NSN:  7930-00-NIB-0144— SKILCRAFT 
SAVVY  BK-14  H/D  Degreasing 
Detergent — 32  oz. 

NSN:  7930-0(>-NIB-0145— SKILCRAFT 
SAVVY  BK-14  H/D  Degreasing 
Detergent — 1  Gallon. 

NSN:  7930-00-NIB-0146— SKILCRAFT 
SAVVY  BK-14  H/D  Degreasing 
Detergent — 5  Gallon. 

NSN:  7930-00-NIB-0147— SKILCRAFT 
SAVVY  BK-14  H/D  Degreasing 
Detergent — 55  Gallon. 

SKILCRAFT  SAVVY  BK-1260  G/P 
Disinfectant  Detergent: 

NSN:  793t>-00-NIB-01 76— SKILCRAFT 
SAVVY  BK-1260  G/P  Disinfectant 
Detergent — 32  oz. 

NSN:  793(>-00-NIB-01 77— SKILCRAFT 
SAVVY  BK-1260  G/P  Disinfectant 
Detergent — 1  gallon. 

NSN:  7930-00-NIB-01 78— SKILCRAFT 
SAVVY  BK-1260  G/P  Disinfectant 
Detergent — 5  gallon. 

NSN:  7930-00-NIB-017^SKILCRAFT 
SAVVY  BK— 1260  G/P  Disinfectant 
Detergent — 55  gallon. 

NPA:  Susquehanna  Association  for  the  Blind 
and  Visually  Impaired,  Lancaster,  PA 
Contracting  Activity:  General  Services 

Administration,  Office  Supplies  &  Paper 
Products  Acquisition  Ctr,  New  York,  NY 

Service 

Service  Type/Location:  Impressions  Custom 
Printed  Products  Services,  for  General 
Services  Administration,  26  Federal 
Plaza,  New  York,  NY. 

NPA:  The  Lighthouse  for  the  Blind,  Inc., 
Seattle,  WA. 

Contracting  Activity:  General  Services 

Administration,  Office  Supplies  &  Paper 
Products  Acquisition  Ctr,  New  York,  NY. 

Kimberly  M.  Zeich, 

Director,  Program  Operations. 

[FR  Doc.  E7-16788  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED  ' 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  product  and  a 


service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  23,  2007. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  M.  Zeich,  Telephone:  (703) 
603-7740,  Fax:  {703}  603-0655,  or  e- 
mail  CMTEFedRe^jwod.gov. 
SUPPLEMENTARY  INFORMATION:  On  June 
22  and  June  29,  2007,  the  Committee  for  • 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(72  FR  34433;  35689)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
product  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and  service 
proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  product 
and  service  is  added  to  the  Procurement 
List: 

Product 

Liner,  Parka,  U.S.  Navy: 

NSN:  8415-01-539-3971— XSMALL- 
XShort. 

NSN:  8415-01-539-3988— SMALL-XShort. 

NSN:  8415-01-539-3990— MEDIUM- 
XShort. 

NSiV;  841 5-01-539-3997— LARGE-XShort. 

NSN:  8415-01-539-4001— XSMALL-Short. 

NSN:  8415-01-539-4011— SMALL-Short. 


NSN:  8415-01-539-4028— MEDIUM- 
Short. 

NSN:  8415-01-539-4031— LARGE-Short. 

NSN:  8415-01-539-4041— XLARGE-Short. 

NSN:  8415-01-539-4045— XSMALL-Reg. 

NSN:  8415-01-539-4049— SMALL-Reg. 

NSN:  8415-01-539-4056— MEDIUM-Reg. 

NSN:  8415-01-539-4058— LARGE-Reg. 

NSN:  8415-01-539-^109— XLARGE-Reg. 

NSN:  8415-01-539-4114— 2XLARGE-Reg. 

.VSN;  8415-01-539-4119— XSMALL-Long. 

NSN:  8415-01-539-4609— SMALL-Long. 

NSN:  8415-01-539-4619— MEDIUM-Long. 

NSN:  8415-01-539-4625— LARGE-Long. 

NSN:  8415-01-539-4631— XLARGE-Long. 

NSN:  8415-01-539-4635— 2XLARGE- 
Long. 

NSN:  8415-01-539-4658— SMALL-XLong. 

NSN:  8415-01-539-4664— MEDIUM- 
XLong. 

NSN:  8415-01-539-4667— LARGE-XLong. 

NSN:  8415-01-539-4671— XLARGE- 
XLong. 

NSN:  8415-01-539-4677— 2XLARGE- 
.  XLong. 

Coverage:  C-List — the  requirement  being 
proposed  for  addition  to  the 
Procurement  List  is  limited  to  735,000 
units  over  a  three  year  period  of  any 
combination  of  the  NSNs  for  Defense 
Supply  Center  Philadelphia, 
Philadelphia,  PA. 

NPA:  Bestwork  Industries  for  the  Blind,  Inc., 
Runnemede,  NJ. 

NPA:  San  Antonio  Lighthouse  for  the  Blind, 
San  Antonio,  TX. 

NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  NC. 

Contracting  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia,  PA. 

Service 

Service  Type/Location:  Administrative 

Services,  U.S.  Department  of  Agriculture, 
Forest  Products  Laboratory,  One  Gifford 
Pinchot  Dr.,  Madison,  WI. 

NPA:  Madison  Area  Rehabilitation  Centers, 
Inc.,  Madison,  WI. 

Contracting  Activity:  U.S.  Department  of 
Agriculture,  Forest  Products  Laboratory, 
Madison,  WI. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Kimberly  M.  Zeich, 

Director,  Program  Operations. 

[FR  Doc.  E7-16789  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Firms  for 
Determination  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  and  Opportunity  for 
Public  Comment. 
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Pursuant  to  Section  251  of  the  Trade 
Act  of  1974  {19  U.S.C.  2341  et  seq.],  the 
Economic  Development  Administration 
(EDA)  has  received  petitions  for 
certification  of  eligibility  to  apply  for 
Trade  Adjustment  Assistance  from  the 


firms  listed  below.  EDA  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to  the 


total  or  partial  separation  of  the  firm’s  I 

workers,  or  threat  thereof,  and  to  a  j 

decrease  in  sales  or  production  of  each  | 

petitioning  firm.  ! 


List  of  Petitions  Received  by  EDA  for  Certification  of  Eligibility  To  Apply  for  Trade  Adjustment  _ 
Assistance  for  the  Period  July  21 ,  2007-August  20,  2007 


! 

Firm 

Address 

Date  ac¬ 
cepted  for 
filing 

Products 

Cape  Industries . 

24055  Mound  Road,  Warren,  Ml  48091  ... 

7/30/2007 

G^ars,  gearing  and  other  screw  machine 
products  such  as  pinion  shafts  and 
handle  stems. 

Pro  Street  Frameworks,  LLC . 

101  E.  Shurden  Ind.  Blvd.,  Henryetta,  OK 
74437. 

7/30/2007 

Motorcycle  frames. 

Star  Precision,  LLC . 

7300  Miller  Drive,  Longmont,  CO  80504  .. 

8/20/2007 

Fabricated  metal  products. 

Executive  Mold  Corporation . 

7601  Center  Point  70  Blvd.,  Huber 
Heights,  OH  45424. 

8/8/2007 

Molds  for  injection  molding  plastic  parts. 

LB  Furniture  Industries  LLC . 

99  South  Third  Street,  Hudson,  NY 
12534. 

8/8/2007 

Manufacturer  of  wood  and  metal  chairs 
and  stools,  that  includes  stackable, 
side,  arm  and  upholstered  chairs  and 
stools. 

Innovative  Pressure  Technologies . 

4922  Pittsburgh  Avenue,  Erie,  PA  16509 

8/7/2007 

Pressure  Reducing  Valves,  NESOI. 

Young  Manufacturing  Corporation . 

12900  Hickman  Street,  Waterford,  CA 
95386. 

8/3/2007 

Metal  roof  and  foundation  vents  and 
parts. 

G&H  Decoys,  Inc . 

P.O.  Box  1208,  Henryetta,  OK  74437  . 

8/14/2007 

Bird  decoys/hunting  accessories.  ' 

New  ICM,  LP . 

2200  Bishkin  Road,  "El  Campo,  TX  77437 

8/8/2007 

Manufacturer  of  girls  dresses. 

Kesemann  Tool  &  Die,  Inc . 

803  S.  Main,  Concordia,  MO  64020  . iTT 

8/14/2007 

Moulds  for  plastic  parts. 

Any  party  having  a  substantial 
interest  in  these  proceedings  may 
request  a  public  hearing  on  the  matter. 

A  written  request  for  a  hearing  must  be 
submitted  to  the  Office  of  Performance 
Evaluation,  Room  7009,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  ten  (10) 
calendar  days  following  publication  of 
this  notice.  Please  follow  the  procedures 
set  forth  in  Section  315.9  of  EDA’s  final 
rule  (71  FR  56704)  for  procedures  for 
requesting  a  public  hearing.  The  Catalog 
of  Federal  Domestic  Assistance  official 
program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  August  20,  2007. 

William  P.  Kittredge, 

Program  Officer  for  TAA. 

(FR  Doc.  E7-16778  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  37-2007] 

Foreign-Trade  Zone  143  -  West 
Sacramento,  Caiifornia,  Application  for 
Subzone,  Grafii,  Inc.  (Carbon  Fiber 
Manufacturing),  Sacramento,  California 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Sacramento-Yolo 
Port  District  Commission,  grantee  of 
FTZ  143,  requesting  special-purpose 
subzone  status  with  manufacturing 
authority  for  carbon  fiber  products  at 
the  facilities  of  Grafii,  Inc.  (Grafii), 
located  in  Sacramento,  California.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulc'tions  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  14, 
2007. 

The  proposed  subzone  would  be 
composed  of  two  sites  in  Sacramento, 
California:  Site  1  -  manufacturing  and 
distribution  facility  (65,000  square  feet 
(including  a  proposed  addition  of  5,000 
sq.  ft.)  of  enclosed  space  on  10  acres), 
located  at  5900  88th  Street;  and,  Site  2 
-  WcU'ehousing  and  distribution  facility 
(46,000  sq.  ft.  space  (within  a  larger 
127,249  sq.  ft.  building)  on  1  acre) 
located  at  6003  88‘*>  Street,  less  than  a 
half  mile  south  of  Site  1. 


The  Grafii  facilities  (109  employees) 
manufacture  polyacrylonitrile-based 
carbon  fiber  products,  including  carbon 
fiber  for  commercial  applications,  such 
as  sporting  goods  and  automotive 
products,  as  well  as  precision  cut  fibers. 
The  company  is  proposing  to 
manufacture  carbon  fiber  under  zone 
procedures  using  foreign-sourced 
polyacrylonitrile  (PAN)  precursor, 
accounting  for  some  26  percent  of 
finished  product  value. 

FTZ  procedures  would  exempt  Grafii 
from  customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
Some  28  percent  of  the  plant’s 
shipments  are  exported.  On  its  domestic 
shipments,  the  company  would  be  able 
to  choose  the  duty  rate  during  customs 
entry  procedures  that  applies  to  finished 
carbon  fiber  products  (duty-free)  for  the 
otherwise  dutiable  foreign  PAN 
precursor  (duty  rates  -  7.5%  to  8%).  The 
application  indicates  that  FTZ 
procedures  would  help  improve  the 
plant’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  23,  2007. 
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Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  November 
7,  2007). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  each  of 
the  following  locations:  U.S. 

Department  of  Commerce  Export 
Assistance  Center,  1410  Ethan  Way, 
Sacramento,  California  95825;  and. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
2111,  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue,  NW., 
Washington,  DC  20230-0002. 

For  further  information,  contact  Diane 
Finver  at  Diane  Finver@ita.doc.gov  or 
(202)  482-1367/ 

Dated:  August  17,  2007. 

Andrew  McGilvray, 

Executive  Secretary. ' 

[FR  Doc.  E7-16827  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  39-2007] 

Foreign-Trade  Zone  201  Holyoke, 
Massachusetts,  Application  for 
Subzone,  Mastex  Industries,  Inc. 
(Airbag  Fabric  for  Export),  Holyoke, 
Massachusetts 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Holyoke  Economic 
Development  and  Industrial 
Corporation,  grantee  of  FTZ  201 , 
requesting  special-purpose  subzone 
status  for  the  manufacture  of  airbag 
fabric  for  export  only  at  the  facility  of 
Mastex  Industries,  Inc.  (Mastex),  located 
in  Holyoke,  Massachusetts.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  August  16,  2007. 

The  Mastex  facility  (60  employees,  6 
acres,  30  million  yard  capacity)  is 
located  on  Cabot  and  Bigelow  Streets,  in 
Holyoke,  Massachusetts.  The  facility 
will  be  used  for  the  water  jet  weaving 
of  fabric  for  automotive  airbags  (HTS 
duty  rate  13.6%)  using  imported  high- 
tenacity  nylon  yarn  (duty  rate  8.8%). 

The  yarn  would  he  admitted  to  the 
subzone  in  privileged  foreign  status  (i.e., 
duty  rate  could  not  change  under  FTZ 
procedures). 

FTZ  procedures  would  exempt 
Mastex  from  customs  duty  payments  on 
the  foreign  components  used  in  export 


production  to  non-NAFTA  countries, 
approximately  50  percent  of  the  plant’s 
shipments.  On  sales  to  NAFTA  markets, 
Mastex  would  be  able  to  defer  the  duty 
on  the  imported  yarn.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
plant’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  23,  2007. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  he  submitted  during  the 
subsequent  15-day  period  to  November 
7,  2007. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  JFK  Federal  Building, 
55  New  Sudbury  Street  Suite  1826A, 
Boston,  MA  02203. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  2111, 
1401  Constitution  Ave.  NW., 
Washington,  DC  20230. 

For  further  information,  contact  ' 
Elizabeth  Whiteman  at 

Elizabeth _ Whiteman@ita.doc.gov  or 

(202)  482-0473. 

Dated:  August  16,  2007. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E7-16826  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  25-2007] 

Foreign-Trade  Zone  44-  Mount  Olive, 
New  Jersey,  Expansion  of  FTZ  44  and 
Scope  of  Manufacturing  Authority 

Correction 

The  Federal  Register  notice  published 
on  July  31,  2007  (72  FR  41704,  7/31/07) 

■  describing  the  application  hy  the  New 
Jersey  Commerce,  Economic  Growth  & 
Tourism  Commission,  grantee  of  FTZ 
44,  requesting  an  expansion  of  FTZ  44  • 
and  the  scope  of  manufacturing 
authority  conducted  under  zone 
procedures  within  FTZ  44  for  Givaudan 


Fragrances  Corporation,  in  Mt.  Olive, 
New  Jersey,  is  corrected  as  follows: 

In  paragraph  3,  starting  with  line  16 
and  subsequent  lines  17  and  21, 
“Bordertown”  should  read 
“Bordentown.” 

Dated:  August  16,  2007. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E7-16828  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
SUMMARY;  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  July 
anniversary  dates.  In  accordance  with 
the  Department’s  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumping  duty  order 
in  part. 

EFFECTIVE  DATE:  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482—4697. 
SUPPLEMENTARY  INFORMATION; 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  July  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on 
Polyethylene  Terephthalate  Film,  Sheet 
and  Strip  (PET  Film)  from  India  with 
respect  to  one  exporter. 

Initiation  of  Reviews: 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  July  31,  2008. 
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Antidumping  Duty  Proceedings 


Period  to  be  Reviewed 


CHILE:  Individually  Quick  Frozen  Red  Raspberries. 
A-337-806  . 


7/1/06  -  6/30/07 


Sociedad  Agroindustrial  Valle  Frio,  Ltda.. 
FINLAND:  Purified  Carboxymethylcellulose. 

A-405-803 . . 

CP  Kelco  Oy. 

INDIA:  Polyethylene  Terephthalate  (PET)  Film. 

A-533-824  . 

Jindal  Poly  Films  Limited  of  India. 

MTZ  Polyfilms.  Ltd.. 

IRAN:  Certain  In-Shell  Pistachios. 

A-507-502  . 


7/1/06  -  6/30/07 

7/1/06  -  6/30/07 


7/1/06  -  6/30/07 


Ahmadi’s  Agricultural  Production,  Processing  and  Trade  Complex. 
-  Maghsoudi  Farms. 

Rafsanjan  Pistachio  Producers  Cooperative. 

Razi  domghan  Agricultural  &  Animal  Husbandry  Co.. 

Tehran  Negah  Nima  Trading  Company,  Inc.. 

ITALY:  Certain  Pasta. 

A-475-818  . 

Atar,  S.r.L.. 

Domenico  Paone  fu  Erasmo  S.p.A.. 

F.  Divella  SpA. 

Industria  Alimentare  Colavita,  S.p.A.. 

Pasta  Zara  SpA. 

Pastificio  Carmine  Russo. 

.  Pastificio  Di  Martino  Gaetano  &  F.lli  SrL. 

Pastificio  Felicetti  SrL. 

Pastificio  Fratelli  Pagani  S.p.A.. 

Pastificio  Russo  di  Cicciano. 

Rummo  S.p.A.  Molino  e  Pastificio. 

Valdigrano  Di  Flavio  Pagani  SrL. 

MEXICO:  Purified  Carboxymethylcellulose. 

A-201-834  . 

Quimica  Amtex,  S.A.  deC.V.. 

MEXICO:  Stainless  Steel  Sheet  and  Strip  in  Coils. 

A-201-822  . 


7/1/06  -  6/30/07 


7/1/06  -  6/30/07 

7/1/06  -  6/30/07 


ThyssenKrupp  Mexinox  S.A.  de  C.V.. 

REPUBLIC  OF  KOREA:  Stainless  Steel  Sheet  and  Strip  in  Coils. 
A-580-634  . 


7/1/06  -  6/30/07 


DaiYang  Metal  Co.,  Ltd.. 

RUSSIA:  Solid  Urea. 

A-821-801  . 

EuroChem. 

SWEDEN:  Purified  Carboxymethylcellulose. 

A-^01-808  . 

CP  Kelco  AB. 

TAIWAN:  Stainless  Steel  Sheet  and  Strip  in  Coils. 

A-583-831  . 

Ta  Chen  Stainless  Pipe  Co.,  Ltd.. 

Yieh  United  Steel  Corporation. 

Chia  Far  Industrial  Factory  Co.,  Ltd.. 

China  Steel  Corporation. 

Emerdex  Stainless  Flat  Rolled  Products,  Inc.. 

Emerdex  Stainless  Steel,  Inc.. 

Emerdex  Group. 

Tang  Eng  Iron  Works. 

PFP  Taiwan  Co.,  Ltd.. 

Yieh  Loong  Enterprise  Co.,  Ltd.  (aka  Chung  Hung  Steel  Co.,  Ltd.). 
Yieh  Trading  Corp.. 

Goang  Jau  Shing  Enterprise  Co.,  Ltd.. 

Yieh  Mau  Corp.. 

Chien  Shing  Stainless  Co.. 

Chain  Chon  Industrial  Co.,  Ltd.. 

THAILAND:  Canned  Pineapple. 

A-549-813  . 

Vita  Food  Factory  (1989)  Co.,  Ltd.. 

THE  NETHERLANDS:  Purified  Carboxymethylcellulose. 

A-421-811  . ; . . 

CP  Kelco  BV. 

Akzo  Nobel  Functional  Chemicals,  B.V.. 

THE  PEOPLE’S  REPUBLIC  OF  CHINA:  PersulfatesL 

A-570-847 . :..., 

Degussa-AJ  Shanghai  Initiators  Co.,  Ltd.. 

Shanghai  AJ  Import  &  Export  Corporation. 


7/1/06  -  6/30/07 

7/1/06  -  6/30/07 

7/1/06  -  6/30/07 


7/1/06  -  6/30/07 

7/1/06  -  6/30/07 


7/1/06  -  6/30/07 
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Antidumping  Duty  Proceedings 

Period  to  be  Reviewed 

THE  PEOPLE’S  REPUBLIC  OF  CHINA:  Saccharin^. 

- 

A-570-878  . . . 

7/1/06  -  6/30/07 

Shanghai  Fortune  Chemical  Co.,  Ltd.. 

Countervailing  Duty  Proceedings.  ^ 

INDIA:  Polyethylene  Terephthalate  (PET)  Film. 

C-533-825  . 

1/1/06  -  12/31/06 

1/1/06  -  12/31/06 

MTZ  Polyfilms,  Ltd.. 

Jindal  Poly  Films  Limited  of  India. 

ITALY:  Certain  Pasta. 

C-475-819  . 

DeMatteis  Agroalimentare  S.p.A.. 

F.lli  De  Cecco  di  Filippo  Fara  San  Martino  S.p.A.. 

Pastificio  Felicetti  SrL. 

Pastificio  Lucio  Garofalo  S.p.A.. 

Valdigrano  Di  Flavio  Pagani  SrL. 

Suspension  Agreements. 

None.. 

i|f  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  Persulfates  from  the  People’s  Republic  of 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 
exporters  are  a  part. 

2|f  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  Saccharin  from  the  People’s  Republic  of 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 
exporters  are  a  part.  » 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  order 
under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine,  consistent  with  FAG  Italia 
V. United  States,  291  F.3d  806  (Fed.  Cir. 
2002),  as  appropriate,  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  USC 
1675(a))  and  19  CFR  351.221(c)(l)(i). 

Dated:  August  20,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Adminstration. 

[FR  Doc.  E7-16808  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-570-892) 

Carbazole  Violet  Pigment  23  from  the 
Peopie’s  Republic  of  China:  Notice  of 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  or  Charles  Riggle,  AD/ 
CVD  Operations,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone;  (202)  482-2336  or  (202)  482- 
0650,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  2,  2007,  the  Department 
of  Commerce  (“the  Department”) 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  carbazole 
violet  pigment  23  (“CVP-23”)  from  the 
People’s  Republic  of  China  (“PRC”).  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  72  FR  5005  (February  2,  2007). 

This  period  of  review  (“POR”)  covers 
the  period  December  1,  2005,  through 
November  30,  2006.  The  preliminary 
results  of  review  are  cmrently  due  no 
later  than  September  2,  2007. 


Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (“the 
Act”),  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  that  245-day  period  to  up  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period. 

The  Department  finds  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  the  administrative  review  of 
CVP-23  from  the  PRC  within  this  time 
limit  because  we  need  additional  time 
in  order  to  determine  the  appropriate 
surrogate  values  with  which  to  value 
factors  of  production.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  period  for  completion  of  the 
preliminary  results  of  this  review  by  100 
days  until  December  11,  2007.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

This  notice  is  published  in 
accordance  with  sections  751(a)(3)(A) 
and  777(i)  of  the  Act. 

Dated:  August  17,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-16811  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-OS-S 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-351-838) 

Certain  Frozen  Warmwater  Shrimp 
from  Brazil;  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Katherine  Johnson, 
AD/CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4007  or  (202)  482- 
4929,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  2,  2007,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
frozen  warmwater  shrimp  from  Brazil 
for  the  period  February  1,  2006,  through 
January  31,  2007.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  72 
FR  5007  (February  2,  2007).  On 
February  28,  2007,  the  petitioner^  and 
the  Louisiana  Shrimp  Association 
(LSA),  a  domestic  interested  party, 
requested  an  administrative  review  for 
numerous  Brazilian  exporters  of  subject 
merchandise  in  accordance  with  19  CFR 
351.213(b)(2)(l). 

On  March  16,  2007,  in  accordance 
with  19  CFR  351.213(d)(1),  the 
petitioner  withdrew  its  request  for 
administrative  review  for  SM  Pescados 
Industria  Comercio  E  Exportacao  Ltda. 
and  Valenca  da  Bahia  Maricultura  SA. 

On  April  6,  2007,  the  Department 
initiated  an  administrative  review  for  40 
companies  and  requested  that  each 
provide  data  on  the  quantity  and  value 
(Q&V)  of  its  exports  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  These 
companies  are  listed  in  the 
Department’s  notice  of  initiation.  See 
Notice  of  Initiation  of  Administrative 
Reviews  of  the  Antidumping  Duty 
Orders  on  Certain  Frozen  Warmwater 
Shrimp  from  Brazil,  Ecuador,  India  and 
Thailand,  72  FR  17100  (April  6,  2007). 

’  The  petitioner  in  this  proceeding  is  the  Ad  Hoc 
Shrimp  Trade  Action  Committee. 


The  Department  was  unable  to  locate  ^ 
three  of  these  producers/exporters  due 
to  incorrect  and/or  incomplete 
addresses. 

Between  April  and  July  2007  the 
Department  received  Q&V  questionnaire 
responses  from  certain  producers/ 
exporters  that  indicated  that  they  had 
no  shipments  of  subject  merchandise  to 
the  United  States  during  the  POR. 

On  July  5,  2006,  in  accordance  with 
19  CFR  351.213(d)(1),  the  petitioner 
withdrew  its  request  for  review  for 
Empaf  -  Empresa  de  Armazenagem 
Firgorifica  Ltda.  and  Maricultura 
Netuno  SA.^  Also  on  July  5,  2007,  the 
LSA  withdrew  its  requests  for  review  for 
Netuno  Alimentos  SA  (formerly  known 
as  Empaf  -  Empresa  de  Armazenagem 
Frigorifica  Ltda.),  SM  Pescados 
Industria  Comercio  e  Exportacao  Ltda., 
and  VaJenca  da  Bahia  Maricultura  SA. 

Partial  Rescission  of  Review 

On  March  16,  2007,  and  July  5,  2007, 
the  requests  for  administrative  review 
were  withdrawn  for  three  companies,  in 
accordance  with  19  CFR  351.213(d)(1). 
These  companies  are:  1)  Netuno 
Alimentos  SA  (formerly  known  as 
Empaf  -  Empresa  de  Armazenagem 
Frigorifica  Ltda.);  2)  SM  Pescados 
Industria  Comercio  e  Exportacao  Ltda.; 
and  3)  Valenca  da  Bahia  Maricultura 
SA.  Section  351.213(d)(1)  of  the 
Department’s  regulations  requires  that 
the  Secretary  rescind  an  administrative 
review  if  a  party  requesting  a  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation.  Therefore,  because  all 
requests  for  administrative  reviews  were 
timely  withdrawn  for  the  companies 
listed  above,  in  accordance  with  19  CFR 
351.213(d)(1),  we  are  rescinding  this 
review  with  regard  to  these  companies. 

In  addition,  in  accordance  with  19 
CFR  351.213(d)(3),  we  are  rescinding 
the  review  with  respect  to  the  following 
16  companies  because  these  companies 
submitted  Q&V  responses  stating  that 
they  had  no  shipments  of  subject 
merchandise  during  the  POR:  1)  Artico 
S.A.;  2)  Bramex  Brasil  Mercantil  Ltda.; 

3)  Camanor  Produtos  Marinhos  Ltda.;  4) 
Compex  -  Industria  E  Comercio  de  Pesca 
E  Exportacao  Ltda.;  5)  Leardini  Pescados 
Ltda.;  6)  Lusomar  Maricultura  Ltda.;  7) 

^  In  the  original  investigation,  the  Department 
found  that  Empresa  de  Armazenagem  Frigorifica 
Ltda.  and  Maricultura  Netuno  S.A.  comprised  a 
single  entity.  (The  company  name  “Empaf  - 
Empresa  de  Armazenagem  Frigorifica  Ltda”  is  a 
variation  of  the  name  Empresa  de  Armazenagem 
Frigorifica  Ltda.)  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination:  Certain 
Frozen  and  Canned  Warmwater  Shrimp  from 
Brazil,  69  FR  47081,  47084  (August  4,  2004) 
(unchanged  in  final  determination). 


MM  Monteiro  Pesca  E  Exportacao  Ltda.; 
8)  Maricultura  Rio  Grandense  Ltda.;  9) 
Maricultura  Tropical  Ltda.;  10) 

Mucuripe  Pesca  Ltda.;  11)  Natal  Pesca; 
12)  Norte  Pesca  S/A;  13)  Potiguar 
Alimentos  do  Mar  Ltda.;  14)  Potipora 
Aquacultura  Ltda.;  15)  Sohagro  Marina 
do  Nordeste  S.A.;  and  16)  Torquato 
Pontes  Pescados  S.A.  We  reviewed  U.S. 
Customs  and  Border  Protection  data  and 
confirmed  that  there  were  no  entries  of 
subject  merchandise  from  any  of  these 
companies.  See  the  Memorandum  to 
The  File  from  Kate  Johnson  entitled, 
“Department  Intent  to  Rescind  Reviews 
in  Part,’’  dated  July  19,  2007  (Intent  to 
Rescind  Memo).  No  party  commented 
on  our  Intent  to  Rescind  Memo. 
Consequently,  in  accordance  with  19 
CFR  351.213(d)(3)  and  consistent  with 
lOur  practice,  we  are  rescinding  our 
review  with  respect  to  the  companies 
listed  above.  See  e.g.,  Certain  Steel 
Concrete  Reinforcing  Bars  from  Turkey; 
Final  Results  and  Rescission  of 
Antidumping  Duty  Administrative 
Review  in  Part,  71  FR  65082,  65083 
(November  7,  2006)  (Rebar  from 
Turkey). 

Further,  the  Department  was  unable 
to  locate  accurate  addresses  for  the 
following  companies,  and  thus  was 
unable  to  serve  them  with  any 
information  requests  in  this  case:  1) 

Cina  Cia  Nordeste  de  Aquicultura 
Alimentacao;  2)  Guy  Vautrin  Importacao 
&  Exportacao;  and,  3)  Marine 
Maricultura  do  Nordeste  SA.  See  the 
Intent  to  Rescind  Memo.  Therefore,  in 
accordance  with  our  practice,  we  are 
also  rescinding  our  review  with  respect 
to  these  companies.  See  Rebar  from 
Turkey,  71  FR  at  65083. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.213(d)(4). 

Dated;  August  17,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-16807  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
IA-331-802] 

Certain  Frozen  Warmwater  Shrimp 
from  Ecuador;  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Goldberger  or  Gemal  Brangman, 
AD/CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4136  or  (202)  482- 
3773,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  2,  2007,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
frozen  warmwater  shrimp  from  Ecuador 
for  the  period  February  1,  2006,  through 
January  31,  2007.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  72 
FR  5007  (February  2,  2007).  On 
February  28,  2007,  the  petitioner^  and 
the  Louisiana  Shrimp  Association 
(LSA),  a  domestic  interested  party, 
requested  an  administrative  review  for 
numerous  Ecuadorean  exporters  of' 
subject  merchandise  in  accordance  with 
19CFR351.213(b)(2)(l). 

On  March  16,  2007,  in  accordance 
with  19  CFR  351.213(d)(1),  the 
petitioner  withdrew  its  request  for 
administrative  review  of  Sociedad 
Atlantico  Pacifico. 

On  April  6,  2007,  the  Department 
initiated  an  administrative  review  for  64 
companies  and  requested  that  each 
provide  data  on  the  quantity  and  value 
(Q&V)  of  its  exports  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  These 
companies  are  listed  in  the 
Department’s  notice  of  initiation.  See 
Notice  of  Initiation  of  Administrative 
Reviews  of  the  Antidumping  Duty 
Orders  on  Certain  Frozen  Warmwater 
Shrimp  from  Brazil,  Ecuador,  India  and 
Thailand,  72  FR  17100  (April  6,  2007). 

Between  April  and  June  2007  the 
Department  received  Q&V  questionnaire 
responses  from  certain  producers/ 
exporters  that  indicated  that  they  had 
no  shipments  of  subject  merchandise  to 
the  United  States  during  the  POR. 

On  July  5,  2006,  in  accordance  with 
19  GFR  351.213(d)(1),  the  LSA 
withdrew  its  requests  for  review  for 
Doblertel  S.A.  and  Sociedad  Atlantico 
Pacifico. 


’  The  petitioner  in  this  proceeding  is  the  Ad  Hoc 
Shrimp  Trade  Action  Committee. 


Partial  Rescission  of  Review 

On  March  16,  2007,  and  July  5,  2007, 
the  requests  for  administrative  review  of 
Sociedad  Atlantico  Pacifico  were 
withdrawn,  in  accordance  with  19  CFR 
351.2ia(d)(l).  Section  351.213(d)(1)  of 
the  Department’s  regulations  requires 
that  the  Secretary  rescind  an 
administrative  review  if  a  party 
requesting  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation. 
Therefore,  because  the  requests  for 
administrative  review  were  timely 
withdrawn  for  the  company  listed 
above,  in  accordance  with  19  CFR 
351.213(d)(1),  we  are  rescinding  this 
review  with  regard  to  Sociedad 
Atlantico  Pacifico. 

In  addition,  in  accordance  with  19 
CFR  351.213(d)(3),  we  are  rescinding 
the  review  with  respect  to  the  following 
18  companies  because  these  companies 
submitted  Q&V  responses  stating  that 
they  had  no  shipments  of  subject 
merchandise  during  the  POR:  1) 

Agricola  e  Ind  Ecuaplantatio;  2) 
Babychic  S.A.;  3)  Camarones;  4) 
Doblertel  S.A.;  5)  Exportadora  Bananera 
Noboa.;  6)  Fortumar  Ecuador  S.A.;  7) 
Gambas  del  Pacifico:  8)  Hectorosa;  9) 
Marisco  (El  Marisco):  10)  Mariscos  de 
Chupadores  Chupamar;  11)  P.C.  Seafood 
S.A.;  12)  Productos  Cultivados  del  Mar 
Proc.;  13)  Soitgar;  14)  Studmark,  S.A.; 

15)  Tecnica  &  Comercio  de  la  Pesa  Teco; 

16)  Transmarina  C.A.;  17)  Transocean 
Ecuador;  and  18)  Unilines  Transport 
System.  We  reviewed  U.S.  Customs  and 
Border  Protection  data  and  confirmed 
that  there  were  no  entries  of  subject 
merchandise  from  any  of  these 
companies.  See  the  Memorandum  to 
The  File  from  David  Goldberger 
entitled,  “Department  Intent  to  Rescind 
Reviews  in  Part,”  dated  July  19,  2007 
[Intent  to  Rescind  Memo).  No  party 
commented  on  our  Intent  to  Rescind 
Memo.  Consequently,  in  accordance 
with  19  CFR  351.213(d)(3)  and 
consistent  with  our  practice,  we  are 
rescinding  our  review  with  respect  to 
the  companies  listed  above.  See  e.g.. 
Certain  Steel  Concrete  Reinforcing  Bars 
from  Turkey;  Final' Results  and 
Rescission  of  Antidumping  Duty 
Administrative  Review  in  Part,  71  FR 
65082,  65083  (November  7,  2006). 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.213(d)(4). 

Dated:  August  17,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-16812  Filed  8-^23-07;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

A-821-801 

Solid  Urea  From  Russia:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  New-Shipper 
Review 

>  • 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  24,  2007.  r 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  Minoo  Hatten,  AD/ 
CVD  Operations  Office  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0410  and  (202) 
482-1690,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  the  request  of  EuroChem,  a  Russian 
producer  and  exporter  of  solid  urea 
from  Russia,  the  Department  of 
Commerce  (the  Department)  initiated  a 
new-shipper  review  of  the  antidumping 
duty  order  on  solid  urea  from  Russia  for 
the  period  July  1,  2006,  through 
December  31,  2006.  See  Solid  Urea  frorCi 
Russia:  Notice  of  Initiation  of 
Antidumping  Duty  New-Shipper 
Review,  72  FR  9930  (March  6,  2007).. 
The  preliminary  results  of  this  new- 
shipper  review  are  currently  due  no 
later  than  August  26,  2007. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  the  New-Shipper  Review 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
requires  the  Department  to  issue  the 
preliminary  results  of  a  new-shipper 
review  of  an  antidumping  duty  order 
within  180  days  after  the  date  on  which 
the  review  is  initiated.  The  Act  provides 
further  that,  if  the  case  is  extraordinarily 
complicated,  the  Department  may 
extend  the  180-day  period  to  300  days. 

We  determine  that  this  new-shipper 
review  is  extraordinarily  complicated 
and  that  it  is  not  possible  to  complete 
the  preliminary  results  by  the  current 
deadline  of  August  26,  2007. 
Specifically,  we  have  received  a 
complex  sales-below-cost  allegation 
and  an  allegation  of  a  major  input 
provided  at  prices  not  reflective  of 
market  conditions  which  requires 
further  consideration. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)(iv)  of  the  Act  and  19  CFR 
351.214(i)(2),  we  are  extending  the  time 
period  for  issuing  the  preliminary 
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results  of  this  review  by  11 3  days  to 
December  17,  2007.  The  final  results  of 
this  new'-shipper  review  continue  to  be 
due  90  days  after  the  date  of  issuance  of 
the  preliminary  results  of  the  new- 
shipper  review. 

This  notice  is  published  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  777(i)(l)  of  the  Act. 

bated;  August  21,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-16810  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

(C-570-915) 

Light-Waiied  Rectanguiar  Pipe  and 
Tube  from  the  People’s  Republic  of 
China:  Notice  of  Postponement  of 
Preliminary  Determination  in  the 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Damian  Felton  or  Brandon  Farlander, 
AD/CVD  Operations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Depefftment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone;  (202)  482-0133  and  (202) 
482-0182,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  17,  2007,  the  Department  of 
Commerce  (“the  Department”)  initiated 
the  countervailing  duty  investigation  of 
light-walled  rectangular  pipe  and  tube 
from  the  People’s  Republic  of  China. 

See  Notice  of  Initiation  of 
Countervailing  Duty  Investigation: 
Light-Wailed  Rectangular  Pipe  and 
Tube  from  the  People’s  Republic  of 
China,  72  FR  40281  (July  24,  2007). 
Currently,  the  preliminary 
determination  is  due  no  later  than 
September  20,  2007. 

Postponement  of  Due  Date  for 
Preliminary  Determination 

Section  703(b)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (“the  Act”),  requires 
the  Department  to  issue  the  preliminary 
determination  in  a  countervailing  duty 
investigation  within  65  days  after  the 
date  on  which  the  Department  initiated 
the  investigation.  However,  if  the 
Department  concludes  that  the  parties 


concerned  in  the  investigation  are 
cooperating  and  determines  that  the 
investigation  is  extraordinarily  . 
complicated,  section  703(c)(l)(B)(i)  of 
the  Act  allows  the  Department  to 
postpone  making  the  preliminary 
determination  until  no  later  than  130 
days  after  the  date  on  which  the 
administering  authority  initiated  the 
investigation. 

The  Department  concludes  that,  thus 
far,  the  parties  concerned  are 
cooperating.  Furthermore,  due  to  the 
number  and  complexity  of  the  alleged 
countervailable  subsidy  practices  being 
investigated,  which  include  loans, 
grants,  income  tax  programs,  provision 
of  goods  or  services  for  less  than 
adequate  remuneration  and  government 
restraints  on  exports,  it  is  not 
practicable  to  complete  the  preliminary 
determination  of  this  investigation 
within  the  original  time  limit  (i.e., 
September  20,  2007).  Therefore,  in 
accordance  with  section  703(c)(l)(R)(i) 
of  the  Act,  we  are  fully  extending  the 
due  date  for  the  preliminary 
determination  to  no  later  than  130  days 
after  the  day  on  which  the  investigation 
was  initiated  (i.e.,  November  26,  2007). 

This  notice  is  issued  and  published 
pursuant  to  section  703(c)(2)  of  the  Act. 

Dated;  August  20,  2007. 

Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-16809  Filed  8-23-07;  8;45  am) 
BILLING  CODE  35ie-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Exemption  of  Foreign  Air  Carriers 
From  Excise  Taxes;  Comprehensive 
Review  of  Findings  of  Reciprocity 
Eligibility 

AGENCY:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Solicitation  of  public  comments 
concerning  a  review  undertaken  at  the 
request  of  the  U.S.  Internal  Revenue 
Service  of  existing  exemptions  for 
aircraft  pf  foreign  registry  from  certain 
internal  revenue  taxes  on  the  purchase 
of  supplies  in  the  United  States  for  such 
aircraft  in  connection  with  their 
international  commercial  operations. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  section  4221  of  the  Internal 
Revenue  Code,  as  amended  (26  U.S.C. 
4221),  the  Department  of  Commerce  is 
undertaking  to  determine  whether  the 
governments  of  the  countries  or 
economies  listed  herein  allow  or  will 


allow  substantially  reciprocal  tax 
exemptions  to  aircraft  of  U.S.  registry  in 
connection  with  international 
commercial  operations  similar  to  those 
exemptions  currently  granted  to  or 
available  to  aircraft  of  those  countries  or 
economies  by  the  United  States  under 
the  aforementioned  statute.  The  basis 
for  this  undertaking  is  a  request  from 
the  U.S.  Internal  Revenue  Service  for  a 
comprehensive  review  of  the  existing 
findings  to  determine  whether  those 
countries  or  economies  previously 
subject  to  exemptions  firom  certain  U.S. 
internal  revenue  taxes  continue  to  allow 
substantially  reciprocal  tax  exemptions 
to  aircraft  of  U.S.  registry. 

The  above-cited  statute  provides 
exemptions  for  aircraft  of  foreign 
registry  from  payment  of  certain  internal 
revenue  taxes  on  the  purchase  of 
supplies  in  the  United  States  for  such 
aircraft  in  connection  with  their 
international  commercial  operations. 

These  exemptions  apply  upon  a 
finding  by  the  Secretary  of  Commerce, 
or  his  designee,  and  communicated  to 
the  Department  of  the  Treasury,  that 
such  country  allows,  or  will  allow, 
“substantially  reciprocal  privileges”  to 
aircraft  of  U.S.  registry  with  respect  to 
purchases  of  such  supplies  in  that 
country. 

The  Department  of  Commerce 
proposes  that  aircraft  registered  in  the 
following  countries  or  economies  be 
provided  exemptions  as  allowed  by 
section  4221  of  the  Internal  Revenue 
Code,  as  amended  (26  U.S.C.  4221). 

Afghanistan,  Albania,  Antigua  and 
Barbuda,  Argentina,  Aruba,  Australia, 
Austria,  The  Bahamas,  Bahrain, 
Barbados,  Belarus,  Belgium,  Belize, 
Benin,  Bermuda,  Bosnia  and 
Herzegovina,  Brazil,  Brunei  Darussalam, 
Burkina  Faso,  Burma,  Cameroon, 
Canada,  Cape  Verde,  Chad,  Chile, 
People’s  Republic  of  China,  Colombia, 
Democratic  Republic  of  the  Congo  (only 
aircraft  fuel  and  lubricants).  Cook 
Islands,  Costa  Rica,  Cote  d’Ivoire,  Cuba, 
Czech  Republic,  Denmark,  Dominica, 
Dominican  Republic,  Ecuador,  Egypt 
(only  aircraft  fuel  and  lubricants),  El 
Salvador,  Ethiopia,  Fiji,  Finland, 

France,  Gabon,  The  Gambia,  Federal 
Republic  of  Germany,  Ghana,  Greece, 
Grenada,  Guatemala,  Guyana,  Haiti, 
Honduras,  Hong  Kong,  Hungary, 
Iceland,  India,  Indonesia,  Iran,  Ireland, 
Israel,  Italy,  Jamaica,  Japan,  Jordan, 
Kazakhstan,  Kenya  (only  aircraft  fuel 
and  lubricants),  Kiribati,  Republic  of 
Korea,  Kuwait,  Kyrgyzstan,  Lebanon, 
Liberia,  Luxembourg,  Macau, 
Madagascar,  Malaysia,  Maldives,  Mali, 
Malta,  Marshall  Islands,  Mexico,  . 
Federated  States  of  Micronesia, 
Moldova,  Montenegro,  Morocco, 
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Namibia,  Netherlands,  Netherlands 
Antilles,  New  Zealand,  Nicaragua, 
Nigeria,  Norway,  Oman,  Pakistan,  Palau, 
Panama,  Paraguay,  Peru,  Republic  of  the 
Philippines,  Poland,  Portugal,  Qatar, 
Romania,  Russia,  Rwanda,  St.  Kitts  and 
Nevis,  St.  Lucia,  St.  Vincent  and  the 
Grenadines,  Samoa,  Saudi  Arabia, 
Senegal,  Serbia,  Singapore,  Slovak 
Republic,  South  Africa,  Spain,  Sri 
Lanka,  Suriname,  Sweden,  Switzerland, 
Taiwan,  Tajikistan,  Tanzania,  Thailand, 
Tonga,  Trinidad  and  Tobago,  Tunisia, 
Turkey,  Turkmenistan,  Tuvalu,  Uganda, 
Ukraine,  United  Arab  Emirates,  United 
Kingdom,  Uruguay,  Uzbekistan, 
Venezuela,  Vietnam,  Zambia, 

Zimbabwe. 

Interested  parties  are  invited  to 
submit  their  views,  comments  and 
supporting  documentation  in  writing, 
both  in  regards  to  countries  and 
economies  listed  as  well  as  those  that 
may  be  not  recorded  above,  concerning 
this  matter  to  Ms.  Ana  Guevara,  Deputy 
Assistant  Secretary  for  Services,  Room 
1128,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Submissions 
should  be  sent  electronically  to 
OSImail@ita.doc.gov.  All  submissions 
should  be  received  no  later  than  thirty 
days  from  the  date  of  publication  of  this 
notice. 

Comments  received,  with  the 
exception  of  information  marked 
“business  confidential,”  will  be 
available  for  public  inspection  upon 
request.  Information  marked  “business 
confidential”  shall  be  protected  from 
disclosure  to  the  full  extent  permitted 
by  law. 

It  is  suggested  that  those  desiring 
additional  information  contact  Mr. 
Eugene  Alford,  Office  of  Ser\dce 
Industries,  Room'‘1104,  U.S.  Department 
of  Commerce,  Washington,  DC  20230,  or 
telephone  202-482-5071. 

Dated;  August  20,  2007. 

Carlos  Montoulieu, 

Acting  Deputy  Assistant  Secretary  for 
Services. 

[FR  Doc.  E7-16823  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Information  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the 
Information  Security  and  Privacy 
Advisory  Board  (ISPAB)  will  meet 
Thursday,  September  6,  2007,  from  8:30 
a.m.  until  5:15  p.m.,  and  Friday, 
September  7,  2007,  from  8  a.m.  until 
4:15  p.m.  All  sessions  will  be  open  to 
the  public.  The  Advisory’  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L.  100-235)  and 
amended  by  the  Federal  Information 
Security  Management  Act  of  2002  (Pub. 
L.  107-347)  to  advise  the  Secretary’  of 
Commerce  and  the  Director  of  NIST  on 
security  and  privacy  issues  pertaining  to 
federal  computer  systems.  Details 
regarding  the  Board’s  activities  are 
available  at  http://csrc.nist.gov/ispab/. 
DATES:  The  meeting  will  be  held  on 
September  6,  2007  from  8:30  a.m.  until 
5:15  p.m.  and  September  7,  2007,  from 
8  a.m.  until  4:15  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  George  Washington  University 
Cafritz  Conference  Center  800  21st 
Street,  NW.,  Room  405,  Washington, 

DC. 

Agenda 

— Welcome  and  Overview 
— Computer  Security  Division  (CSD) 

Update 

— NIST  Metrics  Projects  Briefing 
— NIST  Research  Priorities  for  the 

Future  s 

— Best  Practices  in  Security  at  NSA 
— Telecommuting  Security  Issues 
— 0MB  Privacy  Update 
— Privacy  Technology  Update 
—ISPAB  Work  Plan 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  ISPAB  Secretariat, 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  25  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
August  23,  2007.  Approximately  15 
seats  will  be  available  for  the  public  and 
.media. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pauline  Bowen,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8930,  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-2938. 

Dated:  August  16,  2007. 
fames  M.  Turner, 

Deputy  Director. 

[FR  Doc.  E7-16817  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3510-CN-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sunshine  Act  Meeting;  Missile  Defense 
Advisory  Committee  (MDAC) 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended) 
and  the  Sunshine  in  the  Government 
Act  of  1976  (5  U.S.C.  552b,  as  amended) 
the  Department  of  Defense  (DoD) 
announces  the  following  Federal 
Advisory  Committee  meeting. 

Name  of  Committee:  Missile  Defense 
Advisory  Committee  (MDAC). 

Dates  of  Meeting:  October  11-12, 

2007. 

Location:  7100  Defense  Pentagon, 
Washington,  DC  20301-7100. 

Time:  8  a.m.  to  5  p.m. 

Purpose  of  Meeting:  At  this  meeting, 
the  Committee  will  receive  classified 
briefings  by  MDA  senior  staff.  Program 
Managers,  senior  DoD  leaders, 
representatives  from  industry  and  the 
Services  on  the  appropriate  role  for 
MDA  in  Cruise  Missile  Defense  (CMD). 

The  mission  of  the  MDAC  is  to 
provide  the  Department  of  Defense 
advice  on  all  matters  relating  to  missile 
defense,  including  system  development, 
technology,  program  maturity  and 
readiness  of  configurations  of  the 
Ballistic  Defense  System  to  enter  the 
acquisition  process. 

Proposed  Agenda:  Topics  tentatively 
scheduled  for  discussion  includes,  but 
is  not  limited  to  administrative  work: 
responsibilities  for  CMD  development; 
current  MDA  CMD  capabilities  and 
responsibilities;  review  of  governing 
directives;  and  CMD  capabilities 
development  programs  for  the  Services. 
FOR  FURTHER  INFORMATION  CONTACT:  COL 
Mark  Zamberlan,  Designated  Federal 
Official  (DFO)  at  mdac@mda.mil, 
phone/voice  mail  (703)  695-6438,  or 
mail  at  7100  Defense  Pentagon, 
Washington.  DC  20301-7100’. 
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Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  membership  of  the 
MDAC  in  response  to  the  stated  agenda 
of  the  planned  meeting  or  at  any  time. 
Written  statements  pertaining  to  a 
specific  topic  being  discussed  at  a 
planned  meeting  of  the  MDAC  must  be 
submitted  to  the  MDAC’s  DFO  no  later 
than  seven  business  days  prior  to  the 
meeting  in  question.  Written  statements 
that  do  not  pertain  to  a  scheduled 
meeting  of  the  MDAC  may  be  submitted 
at  any  time.  All  written  statements 
should  be  forwarded  to  the  DFO  at  the 
aforementioned  information  contact  and 
address  in  the  following  formats:  One 
hard  copy  with  original  signature  and 
one  electronic  copy  via  e-mail 
(acceptable  file  formats:  Adobe  Acrobat 
PDF,  MS  Word  or  MS  PowerPoint).  The 
DFO  will  review  all  submitted  written 
statements  and  provide  copies  to  all  the 
committee  members. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  552b,  as  amended,  and  41 
CFR  102-3.155,  the  Department  of 
Defense  has  determined  that  the 
meeting  shall  be  closed  to  the  public. 
The  Under  Secretary  of  Defense 
(Acquisition,  Logistics  and  Technology), 
in  consultation  with  the  Office  of  the 
Depeulment  of  Defense  General  Counsel, 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  this  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
Title  5,  United  States  Code. 

Dated:  August  20,  2007. 

C.R.  Choate, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 

[FR  Doc.  07^186  Filed  8-22-07;  12:44  pm] 
BILLING  CODE  5001 -06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sunshine  Act  Meeting;  Missile  Defense 
Advisory  Committee  (MDAC) 

agency:  Department  of  Defense. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended) 
and  the  Sunshine  in  the  Government 
Act  of  1976  (5  U.S.G.  552b,  as  amended) 
the  Department  of  Defense  (DoD) 
announces  the  following  Federal 
Advisory  Committee  meeting. 

Name  of  Committee:  Missile  Defense 
Advisory  Committee  (MDAC). 


Dates  of  Meeting:  September  5-6, 

2007. 

Location:  7100  Defense  Pentagon, 
Washington,  DC  20301-7100. 

Time:  8  a.m.  to  5  p.m. 

Purpose  of  Meeting:  At  this  meeting, 
the  Committee  will  receive  classified 
briefings  by  MDA  senior  staff.  Program 
Managers,  senior  DoD  leaders, 
representatives  from  industry  and  the 
Services  on  the  appropriate  role  for 
MDA  in  Cruise  Missile  Defense  (CMD). 

The  mission  of  the  MDAC  is  to 
provide  the  Department  of  Defense 
advice  on  all  matters  relating  to  missile 
defense,  including  system  development, 
technology,  program  maturity  and 
readiness  of  configurations  of  the 
Ballistic  Missile  Defense  System  to  enter 
the  acquisition  process. 

Proposed  Agenda:  Topics  tentatively 
scheduled  for  discussion  includes,  but 
is  not  limited  to  administrative  work; 
responsibilities  for  CMD  development; 
current  MDA  CMD  capabilities  and 
responsibilities;  review  of  governing 
directives:  and  CMD  capabilities 
development  programs  for  the  Services. 
FOR  FURTHER  INFORMATION  CONTACT:  COL 
Mark  Zamberlan,  Designated  Federal 
Official  (DFO)  at  mdac@mda.mil, 
phone/voice  mail  (703)  695-6438,  or 
mail  at  7100  Defense  Pentagon, 
Washington,  DC  20301-7100. 

Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  membership  of  the 
MDAC  in  response  to  the  stated  agenda 
of  the  planned  meeting  or  at  any  time. 
Written  statements  pertaining  to  a 
specific  topic  being  discussed  at  a 
planned  meeting  of  the  MDAC  must  be 
submitted  to  the  MDAC’s  DFO  no  later 
than  seven  business  days  prior  to  the 
meeting  in  question.  Written  statements 
that  do  not  pertain  to  a  scheduled 
meeting  of  the  MDAC  may  be  submitted 
at  any  time.  Ail  written  statements 
should  be  forwarded  to  the  DFO  at  the 
aforementioned  information  contact  and 
address  in  the  following  formats:  One 
hard  copy  with  original  signature  and 
one  electronic  copy  via  e-mail 
(acceptable  file  formats:  Adobe  Acrobat 
PDF,  MS  Word  or  MS  PowerPoint).  The 
DFO  will  review  all  submitted  written 
statements  and  provide  copies  to  all  the 
committee  members. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  552b,  as  amended,  and  41 
CFR  102-3.155,  the  Department  of 
Defense  has  determined  that  the 
meeting  shall  be  closed  to  the  public. 
The  Under  Secretary  of  Defense 
(Acquisition,  Logistics  and  Technology), 
in  consultation  with  the  Office  of  the 
Department  of  Defense  General  Counsel, 


has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  this  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552(c)(1)  of 
Title  5,  United  States  Code. 

Dated:  August  20,  2007. 

C.R.  Choate, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 

[FR  Doc.  07-4187  Filed  8-22-07;  12:45  pm] 
BILLING  CODE  5001 -06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Draft 
Programmatic  Environmental  Impact 
Statement  (DPEIS)  for  Army  Growth 
and  Force  Structure  Realignment 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Availability  (NOA). 

SUMMARY:  The  Department  of  the  Army 
announces  the  availability  of  a  DPEIS 
for  the  growth  and  realignment  of  the 
U.S.  Army.  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  the  Army  has  prepared  a 
DPEIS  that  evaluates  the  potential 
environmental  and  socioeconomic 
effects  associated  with  alternatives  for 
growing  and  realigning  the  Army’s  force 
structure.  Potential  impacts  have  been 
analyzed  at  installations  which  are 
being  considered  for  the  stationing  of 
1,000  or  more  Soldiers  in  efforts  to  grow 
and  realign  the  Army. 

DATES:  Written  comments  on  the  DPEIS 
will  be  accepted  for  45  days  following 
the  publication  of  a  Notice  of 
Availability  in  the  Federal  Register  by 
the  U.S.  Environmental  Protection 
Agency. 

ADDRESSES:  Send  all  written  comments 
and  suggestions  concerning  this  DPEIS 
to:  Public  Affairs  Office,  U.S.  Army 
Environmental  Command,  Building 
E4460,  Attention:  IMAE-PA;  5179 
Hoadley  Road,  Aberdeen  Proving 
Ground,  MD  21010-5401.  Comments 
may  also  be  sent  to: 
PublicComments@aec.apgea.army.mil. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  Affairs  Office  at  (410)  436-2556; 
facsimile  at  (410)  436-1693  (during 
normal  business  hours  Monday  through 
Friday). 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Action  and  analysis  within 
the  DPEIS  covers  those  activities  needed 
to  increase  the  Army’s  end  strength  and 
realign  its  force  structure  from  Fiscal 
Year  2008  through  Fiscal  Year  2013  to 
a  size  and  composition  that  is  better 
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able  to  meet  national  security  and 
defense  requirements.  The  Proposed 
Action  involves  stationing  decisions  to 
align  Army  forces  in  support  of  military 
transformation,  unft  equipment  and 
training  readiness,  and  Soldier  and 
Family  quality  of  life  needs.  To 
implement  the  Proposed  Action,  new 
units  must  be  stationed  at  locations  that 
are  able  to  accommodate  unit  training, 
gmrison  operations,  maintenance 
activities,  and  Soldiers  and  their 
Families.  In  addition,  final  stationing 
locations  must  support  the  strategic 
deployment  and  mobilization 
requirements  of  the  nation’s  Combatant 
Commanders  to  ensure  they  will  have 
the  forces  necessary  to  support  regional 
contingency  operations  and  planning 
requirements. 

The  current  global  security 
environment  is  turbulent, 
unpredictable,  and  rapidly  changing.  It 
has  placed  considerable  demands  on  the 
nation’s  military,  and  highlighted  the 
need  for  the  Army  to  correct  shortfalls 
in  high-demand  skills  while  conducting 
a  thorough  assessment  of  its  force 
capabilities.  No  one  has  felt  the  impacts 
from  the  increased  demands  of  the 
modern  security  environment  more  than 
the  Soldiers  and  Families  of  the  U.S. 
Armed  Forces.  To  meet  the  challenges 
posed  by  a  wider  range  of  security 
threats  present  in  the  21st  century,  the 
Army  requires  the  growth  and 
restructuring  of  its  forces  in  order  to 
sustain  the  broad  range  of  operations 
needed  to  ensure  national  and  global 
stability. 

The  bPEIS  is  being  prepared  to 
comply  with  NEPA  (42  U.S.C.  and  et 
seq.)  and  meet  Army  NEPA  procedures, 
which  are  outlined  in  Environmental 
Analysis  of  Army  Actions  (32  CFR  Part 
651).  These  regulations  require  the 
Army  to  consider  the  environmental 
and  socioeconomic  impacts  of  its 
proposed  action  and  alternatives  and  to 
solicit  the  views  of  the  public,  so  it  can 
make  an  informed  final  decision 
regarding  how  to  proceed. 

The  DPEIS  examines  major  Army 
training  installations  and  their  ability  to 
support  new  unit  stationing  actions  in 
connection  with  the  growth  and 
realignment  of  the  U.S.  Army.  The 
DPEIS  will  provide  the  Army  senior 
leadership  with  a  hard  look  at 
environmental  and  socioeconomic 
impacts  associated  with  the  Proposed 
Action  and  inform  the  decision-making 
process  for  selecting  the  final  stationing 
locations  for  new  units.  This  effort 
includes  analysis  of  specific  actions  that 
will  need  to  be  taken  (such  as  the 
construction  of  housing  and  quality  of 
life  facilities,  the  construction  of  new 
training  ranges  and  infrastructure,  and 


changes  in  the  intensity  of  use  of 
maneuver  land  and  firing  ranges)  to 
station  new  units  as  part  of  the  Army’s 
overall  efforts  to  grow  and  realign  the 
force. 

After  reviewing  a  full  range  of . 
alternatives  sites,  17  installations 
capable  of  supporting  the  Army’s 
growth  and  realignment  have  been 
evaluated  for  their  ability  to  support 
three  action  alternatives.  The 
installations  carried  forward  for  analysis 
include:  Fort  Penning,  GA;  Fort  Bragg, 
NC;  Fort  Bliss,  TX;  Fort  Campbell,  KY; 
Fort  Carson,  CO;  Fort  Drum,  NY;  Fort 
Hood,  TX;  Fort  Hunter-Liggett,  CA;  Fort 
Irwin,  CA;  Fort  Knox,  KY;  Fort  Lewis, 
VVA;  Fort  Polk,  LA;  Fort  Riley,  KS;  Fort 
Stewart,  GA;  White  Sands  Missile 
Range,  NM;  Yakima  Training  Center,  • 
WA;  and  Yuma  Proving  Grounds,  AZ. 
Each  of  these  installations  could  receive 
1,000  or  more  additional  Soldiers  as 
part  of  alternatives  being  examined. 

Alternatives  carried  forward  for 
analysis  in  the  DPEIS  include;  (1) 
Implementing  Army  force  structure 
modifications  between  Fiscal  Years 
2008  and  2013  to  support  the  Army’s 
Modular  transformation  and  Global 
Defense  Posture  Review  (GDPR) 
decisions;  (2)  Executing  those  actions 
discussed  as  part  of  Alternative  1  and, 
in  addition,  adding  approximately 
30,000  Combat  Support  (CS)  and 
Combat  Service  Support  (CSS)  Soldiers 
to  the  Army  to  address  critical  shortfalls 
in  high  demand  military  skills  in  both 
Active  Army  and  Reserve  components; 
(3)  Executing  those  actions  proposed  in 
Alternatives  1  and  2  and,  in  addition, 
grow  the  Army  by  up  to  6  Active  Duty 
Brigade  Combat  Teams  (BCTs). 
Additional  BCTs  w'ould  be  stationed  at 
existing  or  newly  established  Army 
stationing  locations  within  the 
continental  United  States.  In  addition  to 
these  alternatives,  the  No  Action 
Alternative  is  described  and  its  impacts 
are  fully  assessed  and  considered. 

Analysis  within  the  DPEIS  covers 
those  activities  required  to  implement 
unit  Stationing  actions  associated  with 
Army  growth  and  realignment.  Site- 
specific  actions  which  will  need  to  be 
taken  include  the  construction  of 
housing  and  quality  of  life  facilities  (i.e., 
gymnasiums,  hospitals,  shopping  areas), 
the  construction  of  new  training  ranges 
and  infrastructure,  and  changes  in  the 
intensity  of  use  of  maneuver  land  and 
firing  ranges  associated  with  the 
increased  frequency  of  training  events. 
Stationing  decisions  made  as  part  of  this 
effort  will  also  consider  strategic 
military  and  national  security 
considerations.  New  stationing  actions 
must  take  place  at  locations  which,  if 
selected,  are  capable  of  supporting  the 


National  Security  Strategy  (2006),  the 
Quadrennial  Defense  Review  (QDR, 
2006),  National  Military  Strategy,  and 
the  Army  Campaign  Plan  (AGP). 

Direct,  indirect,  and  cumulative 
impacts  of  the  Proposed  Action  have 
been  considered  in  the  DPEIS.  The 
DPEIS  identifies  the  environmental  and 
socioeconomic  impacts  associated  with 
various  unit  stationing  actions  at  each  of 
the  17  installations  carried  forward  for 
analysis.  Impacts  at  sites  would  result 
from  construction  and  training  activities 
related  to  the  grow'th  and  realignment  of 
Army  forces.  Significant  impacts  to 
resources  could  be  direct  and  long  term. 
Decisions  from  the  PEIS  will  be  tiered 
into  site-specific  NEPA  analysis  at  the 
installation  level  as  specific  stationing 
decisions  are  determined.  The  DPEIS 
will  provide  Army  planners  and 
decision  makers  with  critical  and  timely 
information  on  the  capacity  and 
condition  of  each  of  the  installation’s 
environmental  and  socioeconomic 
resources  preceding  specific  stationing 
actions.  The  No  Action  Alternative 
provides  the  baseline  conditions  for 
comparison  to  proposed  alternatives. 
Additional  concerns  or  impacts  may  be 
identified  as  a  result  of  comments 
received  on  the  DPEIS. 

The  Army  invites  full  public 
participation  to  promote  open 
communication  and  better  decision 
making.  All  persons  and  organizations 
that  have  an  interest  in  the  growth  and 
realignment  of  the  Army’s  forces  and 
associated  stationing  actions  are  invited 
to  participate  in  this  NEPA  evaluation 
process.  Assistance  will  be  provided 
upon  request  to  anyone  having 
difficulty  understanding  how  to 
participate. 

The  availability  of  the  PDEIS  for 
public  comment  will  also  be  announced 
through  notices  and  national  and  local 
media  news  releases.  Information  on  the 
DPEIS  will  be  posted  on  the  U.S.  Army 
Environmental  Command’s  Web  site 
{uivw.ciec. army. mil)  for  public  access 
during  the  public  comment  period. 

Dated:  August  15,  2007. 

Addison  D.  Davis,  IV, 

% 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health). 

[FR  Doc.  07-4149  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Notice  of  Avaiiabiiity  of  the  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  for 
the  Carryover  Storage  and  San  Vicente 
Dam  Raise  Project,  San  Diego  County, 
CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  and  the  San  Diego  County 
Water  Authority  (Water  Authority),  as 
Co-Lead  Agencies,  have  prepared  a  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  for  the  Carryover  Storage  and  San 
Vicente  Dam  Raise  Project  (CSP).  The 
overall  purpose  of  the  CSP  is  to 
substantially  increase  the  reliability  and 
flexibility  of  the  regional  water  supply 
by  providing  the  Water  Authority  with 
facilities  to  accumulate  and  store 
approximately  100,000  acre  feet  (AF)  of 
water  by  the  year  2011.  During  dry 
weather  periods,  increased  regional 
demand  for  water  may  exceed  local 
supplies  resulting  in  potential  water 
shortages.  Water  would  be  accumulated, 
when  it  is  available,  from  a  variety  of 
sources  and,  once  stored,  would  provide 
a  reliable  reserve  against  shortages  when 
supply  sources  are  limited.  This  type  of 
operation  is  well  suited  for  improving 
storage  reliability  during  droughts.  The 
EIR/EIS  assesses  the  environmental 
effects  of  the  CSP  at  San  Vicente 
Reservoir  (Proposed  Action)  and  the 
proposed  alternatives. 

DATES:  Comments  concerning  this  Draft 
EIR/EIS  should  be  submitted  by  October 
9,  2007. 

ADDRESSES:  Submit  written  comments 
to  Mr.  Robert  R.  Smith,  Regulatory' 
Project  Manager,  U.S.  Army  Corps  of 
Engineers,  Rancho  Bernardo  Branch 
Office,  ATTN:  File  Number  200601015- 
RRS,  16885  West  Bernardo  Drive,  Suite 
300A,  San  Diego,  CA  92127;  and  to  Ms. 
Kelley  Gage,  Senior  Water  Resources 
Specialist,  San  Diego  County  Water 
Authority,  4677  Overland  Avenue,  San 
Diego,  CA  92123. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  R.  Smith,  Regulatory  Project 
Manager,  U.S.  Army  Corps  of  Engineers, 
Rancho  Bernardo  Branch  Office,  at  (858) 
674-6784;  or  Ms.  Kelley  Gage,  Senior 
Water  Resources  Specialist,  San  Diego 
County  Water  Authority,  at  (858)  522- 
6763. 

SUPPLEMENTARY  INFORMATION: 


1.  Authorization:  The  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District, 
Regulatory  Branch  is  considering  an 
application  from  the  Water  Authority 
for  a  Department  of  the  Army  permit 
under  Section  404  of  the  Clean  Water 
Act  to  construct  the  Proposed  Action. 
The  primary  Federal  concern  is  the 
discharge  of  fill  materials  (including 
permanent  inundation)  within  Federal 
jurisdictional  areas  and  waters  of  the 
United  States,  and  potential  impacts  on 
the  human  environment  from  such 
activities.  The  Corps’  decision  will  be  to 
either  issue  or  deny  a  Department  of  the 
Army  permit  for  the  Proposed  Action. 

The  EIR/EIS  has  been  prepared  as  a 
joint  document  in  accordance  with  the 
California  Environmental  Quality  Act 
(CEQA)  and  State  CEQA  Guidelines 
(CCR  Title  14, 15082(a),  15103,  and 
15375);  the  National  Environmental 
Policy  Act  (NEPA)  (42  U.S.C.  4321  et 
seq.)  and  its  implementing  regulations 
(40  CFR  Part  1500  et  seq.)-,  the  Corps 
Procedures  for  Implementing  NEPA  (33 
CFR  Part  230);  and  with  other 
appropriate  federal  laws  and 
regulations,  policies,  and  procedures  of 
the  Corps  for  compliance  with  those 
regulations. 

2.  Background:  In  August  1996,  the 
Water  Authority  approved  the 
Emergency  Storage  Project  (ESP)  to 
■provide  local  water  storage  to  meet 
emergency  needs  within  the  Water 
Authority’s  service  area.  The  approved 
ESP  includes  the  following  major 
components:  A  new  dam,  pipeline,  and 
pump  station  at  Olivenhain  (complete); 
the  Lcike  Hodges  Pump  Station  and 
pipeline  (under  construction);  the  San 
Vicente  Pipeline  (under  construction); 
and  the  San  Vicente  Pump  Station/ 
Surge  Control  Facility  (in  design).  The 
ESP  also  includes  expansion  of  the 
existing  San  Vicente  Reservoir  by 
raising  the  existing  San  Vicente  Dam  by 
54  feet,  providing  approximately  52,100 
AF  of  emergency  water  storage  capacity. 

The  ESP  was  evaluated  in  an  EIR/EIS 
for  which  the  Water  Authority  was  Lead 
Agency  under  CEQA  and  the  Corps  was 
Lead  Agency  under  NEPA.  The  Water 
Authority  Board  of  Directors  certified 
the  Final  EIR/EIS  on  August  15,  1996. 
The  Corps  issued  a  Record  of  Decision 
(ROD)  for  the  EIR/EIS  on  August  4, 

1997,  and  an  Individual  Permit  under 
Section  404  of  the  Clean  Water  Act 
(Permit  No.  95-2009200-DZ)  on  August 
18,  1997. 

The  Water  Authority  completed  a 
Regional  Water  Facilities  Master  Plan 
(Master  Plan)  in  December  2002.  The 
Master  Plan  contains  an  evaluation  of 
the  facilities  and  resources  the  Water 
Authority  will  need  to  fulfill  its  mission 
of  providing  a  safe  and  reliable  supply 


of  water  to  its  member  agencies  through 
the  year  2030.  The  Master  Plan 
identified  an  immediate  need  for 
additional  carryover  storage  for  the 
region,  and  identified  an  additional 
expansion  of  San  Vicente  Reservoir  to 
include  100,000  AF  of  carryover  storage 
as  a  component  of  each  alternative.  The 
Water  Authority  was  the  Lead  Agency 
under  CEQA  for  the  Master  Plan 
Program  EIR,  which  was  certified  by  the 
Water  Authority  Board  on  November  20, 
2003. 

3.  Proposed  Action:  The  Water 
Authority  will  be  raising  San  Vicente 
Dam  by  54  feet  to  provide 
approximately  52,100  AF  of  emergency 
water  storage  capacity  in  San  Vicente 
Reservoir  as  part  of  the  ESP.  The 
Proposed  Action  involves  an  additional 
dam  raise  of  63  feet  to  provide 
approximately  100,000  AF  of  carryover 
storage  capacity  in  the  reservoir  as  part 
of  the  CSP.  Because  it  would  not  be 
feasible  or  practicable  to  construct  two 
separate  raises  of  the  dam  due  to  issues 
such  as  cost,  safety  of  the  raised  dam 
structure,  and  construction  logistics,  the 
two  increases  would  be  combined  and 
constructed  at  the  same  time.  Under 
both  the  ESP  and  CSP  dam  raises,  the 
existing  220-foot  high  concrete  gravity 
dam  would  be  raised  by  as  much  as  117 
feet  using  roller  compacted  concrete, 
expanding  the  usable  reservoir  volume 
by  up  to  152,100  AF  to  provide  both 
ESP  and  CSP  storage. 

4.  Alternatives:  Three  alternatives  are 
evaluated  in  the  Draft  EIR/EIS, 
including  the  “No  Action”  Alternative; 
a  new  dam  and  100,000  AF  reservoir  in 
Moosa  Canyon  near  Valley  Center  in 
San  Diego  County,  California  (Moosa 
lOOK  Alternative);  and  a  reduced  raise 
of  San  Vicente  Dam  providing  50,000 
AF  of  carryover  storage  capacity  in  San 
Vicente  Reservoir,  combined  with  a 
smaller  new  dam  and  50,000  AF 
reservoir  in  Moosa  Canyon  (SV  50K/ 
Moosa  50K  Alternative). 

5.  Scoping  Process:  To  initiate  the 
public  scoping  process  for  the  EIR/EIS 
in  accordance  with  CEQA  and  NEPA 
guidelines,  the  U.S.  Army  Corps  of  _ 
Engineers  (Corps)  published  a  Notice  of 
Intent  (NOI)  in  the  Federal  Register  on 
October  10,  2006  (71  FR  59499),  and  the 
San  Diego  County  Water  Authority 
(Water  Authority)  circulated  a  Notice  of 
Preparation  (NOP)  through  direct 
mailings  and  published  a  legal  notice  in 
the  San  Diego  Union  Tribune  on 
October  8,  2006.  The  30-day  public 
review  period  for  the  NOI  and  NOP 
ended  November  9,  2006.  In  addition, 
the  Army  Corps  of  Engineers  and  Water 
Authority  conducted  a  scoping  meeting 
prior  to  preparing  the  EIR/EIS  to  aid  in 
determining  the  significant 
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environmental  issues  associated  with 
the  Proposed  Action.  The  meeting  was 
held  at  the  San  Diego  County  Water 
Authority,  4677  Overland  Avenue,  San 
Diego,  California,  on  November  1,  2006. 
An  additional  public  meeting 
(“Community  Forum”)  was  held  in  the 
Lakeside  community  on  December  11, 
2006.  Although  conducted  outside  the 
official  NOI/NOP  public  scoping  period, 
the  Lead  Agencies  have  agreed  to  give 
the  comments  received  at  the  Lakeside 
Community  Forum  the  same  weight  as 
those  received  during  the  NOI/NOP 
public  scoping  period,  and  are  equally 
addressed  in  the  EIR/EIS. 

Two  public  hearings  to  receive 
comments  on  the  Draft  EIR/EIS  will  be 
held  by  the  Army  Corps  of  Engineers 
and  the  Water  Authority.  The  locations 
and  times  for  the  public  hearings  are  as 
follows; 

•  Lakeside  Community  Center,  9841 
Vine  St.,  Lakeside,  CA,  92040  at  6:30 
PM  on  October  8,  2007. 

•  Valley  Center  High  School,  Maxine 
Theater,  31322  Cole  Grade  Road,  Valley 
Center,  CA  92082,  at  6:30  p.m.,  on 
October  11,  2007. 

These  public  hearings  will  be 
announced  in  the  local  news  media,  and 
separate  notice  will  also  be  sent  to  all 
parties  on  the  project  mailing  list. 

Participation  by  all  interested  Federal, 
State  and  County  resource  agencies,  as 
well  as  Native  American  peoples, 
groups  with  environmental  interests, 
and  all  interested  individuals  is 
encouraged.  The  public  review  period 
will  conclude  45  days  after  publication 
of  this  notice. 

Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
environmental  or  socioeconomic 
impacts  by  attending  the  above- 
referenced  public  meetings,  or  by 
mailing  the  information  to  Mr.  Robert  R. 
Smith  or  to  Ms.  Kelley  Gage  at  the 
addresses  provided  in  this  notice  prior 
to  October  15,  2007.  The  U.S.  Army 
Corps  of  Engineers  and  the  Water 
Authority  will  consider  public  concerns 
on  the  Draft  EIR/EIS.  A  summary  of  the 
public  meetings  and  written  comment 
letters  and  responses  will  be 
incorporated  into  the  Final  EIR/EIS  as 
appropriate. 

The  Final  EIR/EIS  will  be  considered 
and  acted  upon  by  the  Water 
Authority’s  Board  of  Directors  at  a 
noticed  public  hearing.  The  Corps  will 
sign  the  Record  of  Decision  at  least  30 
days  after  the  Notice  of  Availability  of 
the  Final  EIR/EIS.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  announcements 
and  for  the  Draft  Final  EIR/EIS,  should 
also  be  sent  to  Mr.  Smith  or  Ms.  Gage. 


6.  Availability  of  the  Draft  EIR/EIS: 

The  Draft  EIR/EIS  and  appendices  are 
available  for  review  and  downloading 
from  the  Water  Authority’s  Internet  Web 
page  at  the  following  address:  http:// 
www.sdcwa.org.  Copies  of  the  Draft  EIR/ 
EIS  and  all  documents  referenced  in  the 
Draft  EIR/EIS  are  available  for  public 
review  by  appointment  at  the  Water 
Authority  offices  at  the  address 
provided  in  this  notice.  Please  contact 
Ms.  Kelley  Gage  at  the  Water  Authority 
at  (858)  522-6763  to  set  up  an 
appointment.  Please  note  that  only 
qualified  individuals  will  be  allowed  to 
review  the  confidential  cultural 
resources  appendices.  Copies  of  the 
Draft  EIR/EIS  and  appendices  are  also 
available  for  public  review  at  the 
following  locations: 

(1)  Lakeside  Public  Library,  9839  Vine 
Street,  Lakeside,  CA  92040. 

(2)  Valley  Center  Public  Library, 

29200  Cole  Grade  Road,  Valley  Center, 
CA  92082. 

Mark  Durham, 

Chief,  South  Coast  Branch,  Los  Angeles 
District,  U.S.  Army  Corps  of  Engineers. 

[FR  Doc.  E7-16696  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3710-KF-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Homer  Harbor 
Navigation  Improvements  Feasibility 
Study 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (USACE)  announces  its 
intention  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  study  the 
feasibility  of  expanding  the  existing 
moorage  capacity  for  vessels  at  Homer, 
AK.  This  study  will  be  performed 
through  partnership  of  USACE,  the  City 
of  Homer,  and  the  Alaska  Department  of 
Transportation  and  Public  Facilities. 
The  existing  moorage  condition  at 
Homer  is  at  maximum  capacity, 
resulting  in  overcrowded  and  unsafe 
conditions  for  harbor  users. 
Additionally,' the  City  will  be  unable  to 
meet  the  growing  moorage  demands  of 
commercial.  Government,  recreation, 
and  subsistence  vessels  in  the  near 
future.  The  EIS  will  address  potential 
environmental  impacts  of  the 
construction,  operation,  and 
maintenance  of  the  new  and  existing 


harbor.  USACE  will  hold  public  scoping 
meetings  in  Homer,  AK. 

DATES:  The  location,  date,  and  time  for 
the  first  scoping  meeting  will  be  as 
follows:  Homer,  AK;  Thursday, 
September  6,  2007,  from  1-6  p.m.  at  the 
Alaska  Islands  and  Ocean  Visitor 
Center.  Subsequent  meetings  will  be 
advertised  in  the  Homer  News  and 
Homer  Tribune. 

ADDRESSES:  Please  direct  comments  or 
suggestions  on  the  scope  of  the  EIS  to: 
Ms.  Lisa  Rabbe,  NEPA  Coordinator,  U.S. 
Army  Corps  of  Engineers,  Alaska 
District,  EN-CW-ER,  P.O.  Box  6898, 
Elmendorf  AFB,  AK  99506-0898; 

Phone:  907-753-2634;  Fax:  (907)  753- 
2625,  e-mail 

Lisa.a.rabbe@poa02.usace.army.mil 
(please  use  “NOI  Comments  on  Homer 
Harbor”  for  the  subject). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  or  questions  concerning  the 
proposed  project,  contact:  Mr.  Pat 
Fitzgerald,  Study  Manager,  U.S.  Army 
Corps  of  Engineers,  Alaska  District,  EN- 
CW-PF,  P.O.  Box  6898,  Elmendorf  AFB, 
AK  99506-0898;  Phone:  907-753-5638; 
Fax:  (907)  753-2625;  e-mail: 
patrick.s.fitzgerald@usace.army.mil. 
SUPPLEMENTARY  INFORMADON: 
Background 

The  City  of  Homer  was  established  in 
1964.  The  Homer  Harbor  was  initially 
constructed  in  1961  and  was  expanded 
to  its  existing  configuration  in  1984.  The 
harbor  accommodates  a  large  array  of 
commercial.  Government,  recreation, 
cmd  subsistence  vessels. 

Purpose  and  Need  for  Agency  Action 

The  City  of  Homer  needs  to  expand 
the  existing  harbor  to  a  more  efficient 
and  safe  harbor  for  navigation  and 
mooring  for  its  users.  The  existing 
Homer  Harbor  is  utilized  beyond  its 
capacity.  The  harbor  is  not  able  to 
appropriately  accommodate  the  needs  of 
some  of  the  larger  commercial  fishing 
vessels.  Overcrowding  of  large  vessels 
often  results  in  increased  damages  to  the 
vessels  and  docks.  Overcrowding  is  also 
a  problem  for  smaller  commercial 
fishing,  charter,  and  recreational  vessels 
that  use  Homer  Harbor.  Additionally, 
the  depths  within  the  harbor  are 
inadequate  for  these  larger  vessels  on 
lower  tides,  which  can  result  in  vessel 
delays. 

In  addition,  the  U.S.  Coast  Guard  and 
other  federal  and  state  vessels  do  not 
have  adequate  security  for  their  vessels 
at  their  individual  piers.  A  common 
area  for  state  and  federal  vessels  will 
decrease  the  administrative  and 
personnel  burdens  for  security  measures 
needed  to  protect  the  vessels. 
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Operators  of  larger  vessels  have 
expressed  that  they  would  be  interested 
in  using  Homer  Harbor  on  a  longer  term 
basis  if  it  were  not  as  crowded  and 
suitable  moorage  were  available.  Many 
of  these  operators  are  known  to  travel 
back  to  the  Pacific  Northwest  for 
moorage.  If  suitable  moorage  were 
available  in  Homer,  they  could  save  the 
costs  of  the  trip  back  to  the  Pacific 
Northwest.  There  is  an  opportunity  to 
save  operating  costs,  dcunages,  and 
opportunity  costs  of  time  for  crews  of 
these  vessels  by  providing  additional 
protected  moorage  at  Homer. 

The  USAGE  authority  to  conduct  this 
study  is  provided  by  the  “Rivers  and 
Harbors  in  Alaska”  study  resolution 
adopted  by  the  U.S.  House  of 
Representatives  Committee  on  Public 
Works  on  December  2,  1970. 

This  EIS  will  assess  the  potential 
environmental  impacts  of  constructing, 
operating,  maintaining  an  expanded 
and/or  new  harbor  as  well  as  other 
reasonable  alternatives.  The  EIS  will  aid 
decision  making  on  the  Homer  Harbor 
study  by  evaluating  the  environmental 
impacts  of  the  range  of  reasonable 
alternatives,  as  well  as  providing  a 
means  for  public  input  into  the  decision 
making  process.  USAGE  is  committed  to 
ensuring  that  the  public  has  ample 
opportunity  to  participate  in  this 
review. 

Preliminary  Alternatives 

Consistent  with  NEPA 
implementation  requirements,  this  EIS 
will  assess  the  range  of  reasonable 
alternatives  regarding  constructing, 
operating,  and  maintaining  the 
proposed  Homer  Harbor  project.  The 
following  preliminary  list  of  alternatives 
is  subject  to  modification  in  response  to 
comments  received  during  the  public 
scoping  process. 

Alternative  1 :  North  Harbor  Site.  This 
harbor  would  be  constructed  on  the  east 
side  of  the  spit  between  the  existing 
Homer  Harbor  and  the  ADF&G  fishing 
hole.  Rubble  mound  breakwaters  would 
be  necessary  for  wave  protection. 
Significant  dredging  would  be  required 
for  the  mooring  basin  and  entrance 
channel  and  the  project  would  likely 
require  extensive  annual  dredging. 

Alternative  2:  East  Harbor  Site 
(Preferred  Alternative).  This  site  is  on 
the  Kachemak  Bay  side  of  the  upland 
staging  area  created  when  the  harbor 
was  expanded  in  1984.  This  site  avoids 
the  need  for  a  long  entrance  channel  by 
placing  the  new  basin  in  naturally  deep 
waters.  Dredging  of  the  mooring  basin 
and  entrance  channel  would  be 
required. 

Alternative  3:  Harbor  Expansion.  This 
alternative  includes  expansion  of  the 


existing  harbor  by  dredging  and 
excavating  a  portion  of  the  existing  30- 
acre  staging  area  adjacent  to  the  harbor. 

No  new  breakwaters  would  be  required. 
This  excavation  would  eliminate  vital 
uplands  on  the  Homer  Spit.  These  areas 
of  uplands  are  currently  used  as  a 
parking  and  staging  area,  location  of  the 
U.S.  Goast  Guard  buildings,  and  are 
integral  to  the  movement  of  goods 
delivered  from  vessels  at  the  Gity’s  deep 
water  dock. 

No  Action  Alternative:  Under  the  “no 
action”  alternative,  the  Hdmer  Harbor 
would  continue  the  “status  quo”  and 
over  time  become  more  crowded  and 
safety  issues  would  elevate.  Where 
applicable  under  the  alternatives  listed 
above,  disposal  options,  such  as  deep 
sea  dumping,  shoreline  dumping,  offsite 
dumping,  will  be  considered  for  each 
alternative.  Further,  USAGE  would 
appreciate  comments  regarding  whether 
there  are  additional  siting  alternatives 
for  the  Homer  Harbor  that  should  be 
considered. 

Identification  of  Environmental  and 
Other  Issues 

USAGE  intends  to  address  the 
following  environmental  issues  when 
assessing  the  potential  environmental 
impacts  of  the  alternatives  in  this  EIS. 
Additional  issues  may  be  identified  as 
a  result  of  the  scoping  process.  USAGE 
invites  comment  from  the  Federal 
agencies.  Native  American  tribes.  State 
and  local  governments,  and  the  general 
public  on  these  and  any  other  issues 
that  should  be  considered  in  the  EIS: 

•  Potential  impacts  on  health  from 
the  Homer  Harbor  project  include: 
Potential  impacts  to  workers  during  the 
construction  of  the  facilities. 

•  Potential  impacts  to  surface  water, 
tidelands  and  fauna  include  turbidity 
from  construction  activities. 

•  Potential  impacts  on  air  quality 
from  emissions  and  from  noise  during 
harbor  construction  and  operations. 

•  Potential  cumulative  impacts  of  the 
past,  present,  and  reasonably 
foreseeable  future  actions  include 
impacts  resulting  from  activities  of  the 
U.S.  Goast  Guard  and  commercial 
operations. 

•  Potential  impacts  to  historically 
significant  properties,  if  present,  and  on 
access  to  traditional  use  areas. 

•  Potential  impacts  on  local,  regional, 
or  national  resources  from  materials  and 
utilities  required  for  construction  and 
operation. 

•  Potential  impacts  on  ecological 
resources,  including  threatened  and 
endangered  species  and  water  quality. 

•  Potential  impacts  on  local 
employment,  income,  population, 


housing,  and  public  services  from 
harbor  construction  and  operations. 

NEPA  Process 

The  EIS  for  the  proposed  project  will 
be  prepared  pursuant  to  the  NEPA  of 
1969  (42  U.S.G.  4321  et  seq.),  Gouncil 
on  Environmental  Quality  NEPA 
Regulations  (40  GFR  parts  1500-1508), 
and  USAGE’S  NEPA  Implementing 
Procedures  (33  GFR  parts  230  and  325). 
Following  the  publication  of  this  Notice 
of  Intent,  USAGE  will  hold  scoping 
meetings,  prepare  and  distribute  the 
draft  EIS  for  public  review,  hold  public 
hearings  to  solicit  public  comment  on 
the  draft  EIS,  and  publish  a  final  EIS. 

Not  less  than  30  days  after  the 
publication  of  the  U.S.  Environmental 
Protection  Agency’s  Notice  of 
Availability  of  the  final  EIS,  USAGE 
may  issue  a  Record  of  Decision  (ROD) 
documenting  its  decision  concerning 
the  proposed  action. 

Scoping  Meetings 

The  purpose  of  this  Notice  is  to 
encourage  early  public  involvement  in 
the  EIS  process  and  to  solicit  public 
comments  on  the  proposed  scope  of  the 
EIS,  including  the  issues  and 
alternatives  it  would  analyze.  USAGE 
invites  public  comments  on  the 
proposed  scope  of  the  Homer  Harbor 
Project  EIS.  To  ensure  consideration, 
comments  must  be  postmarked  by 
October  30,  2007.  Late  comments  will 
be  considered  to  the  extent  practicable. 
Public  meetings  will  be  held  in  Homer, 
AK  and  will  provide  the  public  with  an 
opportunity  to  present  comments  on  the 
scope  of  the  EIS  and  to  ask  questions 
and  discuss  concerns  with  USAGE 
officials  regarding  the  EIS.  USAGE  will 
hold  public  scoping  meetings  in  Homer, 
AK  (see  DATES)  to  solicit  both  oral  and 
written  comments  from  interested 
parties.  Oral  and  written  comments  will 
be  considered  equally  in  the  preparation 
of  the  EIS.  The  scoping  meetings  will 
not  be  conducted  as  evidentiary 
hearings.  During  at  least  the  first  hour 
of  each  scoping  meeting,  USAGE 
officials  will  be  available  for  informal 
discussions  with  attendees.  During  the 
formal  part  of  the  meeting,  the  public 
will  have  the  opportunity  to  provide 
comments  orally  or  in  writing.  The 
presiding  officer  will  establish 
procedures  to  ensure  that  everyone  who 
wishes  to  speak  has  a  chance  to  do  so. 

In  addition,  the  presiding  officer  may 
set  a  time  limit  for  each  speaker. 
Gomment  cards  will  also  be  available  for 
those  who  would  prefer  to  submit 
written  comments.  The  EIS  will  also 
contain  a  section  summarizing  the 
nature  of  the  comments  received  during 
the  scoping  process  and  describing  any 
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modification  to  the  scope  of  the  EIS  in 
response  to  the  scoping  process 
comments. 

EIS  Schedule 

The  draft  EIS  is  scheduled  to  he 
published  hy  June  2009.  A  45-day 
comment  period  on  the  draft  EIS  is 
planned,  which  will  include  public 
meetings  to  receive  oral  comments. 
Availability  of  the  draft  EIS,  the  dates  of 
the  public  comment  period,  and 
information  about  the  public  hearings 
will  be  announced  in  the  Federal 
Register  and  in  the  local  news  media. 

The  final  EIS  for  the  Homer  Harbor 
project  is  scheduled  for  January  2010.  A 
ROD  would  be  issued  no  sooner  than  30 
days  after  the  U.S.  Environmental 
Protection  Agency  notice  of  availability 
of  the  final  EIS  is  published  in  the 
Federal  Register. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E7-16796  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3710-NL-P 


DEPARTMENT  OF  EDUCATION 

President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities 

AGENCY:  U.S.  Department  of  Education, 
President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities. 

ACTION:  Notice  of  an  Open  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  by  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
and  is  intended  to  notify  the  public  of 
its  opportunity  to  attend. 

DATES:  Wednesday,  September  12,  2007. 
Time:  9  a.m.-3  p.m. 

ADDRESSES:  The  Board  will  meet  at  the 
Hyatt  Regency  Washington  on  Capitol 
Hill,  400  New  Jersey,  NW.,  Washington, 
DC  20001.  Phone:  202-737-1234,  Fax: 
202-737-5773. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Greene,  Executive  Director, 
White  House  Initiative  on  Historically 
Black  Colleges  and  Universities,  1990  K 
Street,  NW.,  Washington,  DC  20006; 
telephone:  (202)  502-7511,  fax:  202- 
502-/852. 

SUPPLEMENTARY  INFORMATION:  The 

President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  under 


Executive  Order  13256,  dated  February 
12,  2002  and  Executive  Order  13316 
dated  September  17,  2003.  The  Board  is 
established  (a)  to  report  to  the  President 
annually  on  the  results  of  the 
participation  of  historically  black 
colleges  and  universities  (HBCUs)  in 
federal  programs,  including 
recommendations  on  how  to  increase 
the  private  sector  role  in  strengthening 
these  institutions,  with  particular 
emphasis  given  to  enhancing 
institutional  planning  and  development; 
strengthening  fiscal  stability  and 
financial  management;  and  improving 
institutional  infrastructure,  including 
the  use  of  technology,  to  ensure  the 
long-term  viability  and  enhancement  of 
these  institutions;  (b)  to  advise  the 
President  and  the  Secretary  of 
Education  (Secretary)  on  the  needs  of 
HBCUs  in  the  areas  of  infrastructure, 
academic  programs,  and  faculty  and. 
institutional  development;  (c)  to  advise 
the  Secretary  in  the  preparation  of  an 
annual  Federal  plan  for  assistance  to 
HBCUs  in  increasing  their  capacity  to 
participate  in  Federal  programs;  (d)  to 
provide  the  President  with  an  annual 
progress  report  on  enhancing  the 
capacity  of  HBCUs  to  serve  their 
students;  and  (e)  to  develop,  in 
consultation  with  the  Department  of 
Education  and  other  Federal  agencies,  a 
private  sector  strategy  to  assist  HBCUs. 

Agenda 

The  purpose  of  the  meeting  is  to 
receive  and  deliberate  on  policy  issues 
pertinent  to  the  Board  and  the  nation’s 
HBCUs  and  to  discuss  relevant  issues  to 
be  addressed  in  the  Board’s  annual 
report.  This  meeting  will  also  provide 
the  Board  a  forum  to  vote  and  approve 
action  items  regarding  implementation 
of  Presidential  Executive  Order  13256. 

Additional  Information 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (e.g.,  interpreting 
services,  assistive  listening  devices,  or 
material  in  alternative  format)  should 
notify  ReShone  Moore  at  (202)  502- 
7893,  no  later  than  Friday,  August  31, 
2007.  We  will  attempt  to  meet  requests 
for  accommodations  after  this  date,  but 
cannot  guarantee  their  availability.  The 
meeting  site  is  accessible  Jo  individuals 
with  disabilities. 

An  opportunity  for  public  comment  is 
available  on  Wednesday,  September  12, 
2007,  between  2:30  p.m.  and  3  p.m. 
Individuals  who  wish  to  provide 
comments  will  be  allowed  three  to  five 
minutes  to  speak.  Those  members  of  the 
public  interested  in  submitting  written 
comments  may  do  so  by  submitting 
them  to  the  attention  of  Charles  M. 


Greene,  1990  K  Street,  NW., 

Washington,  DC,  by  Friday,  August  31, 
2007. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  White 
House  Initiative  on  Historically  Black 
Colleges  and  Universities,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Washington,  DC  20006,  Monday- 
Friday  during  the  hours  of  8  a.m.  to  5 
p.m. 

Electronic  Access  to  this  Document: 

Y ou  may  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  www.ed.gov/news/ 
fedregister/index.html.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  firee  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  202-512-1530. 

Diane  Auer  Jones, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 

[FR  Doc.  E7-16820  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4000-01 -P 


ELECTION  ASSISTANCE  COMMISSION 

Sunshine  Act  Notice 

AGENCY:  United  States  Election 
Assistance  Commission. 

ACTION:  Notice  of  Public  Meeting  and » 
Hearing  Agenda. 

DATE  &  TIME:  Thursday,  September  6, 
2007, 10  a.m.-5  p.m. 

PLACE:  U.S.  Election  Assistance 
Commission,  1225  New  York  Ave,  NW., 
Suite  150,  Washington,  DC  20005. 

(Metro  Stop:  Metro  Center). 

AGENDA:  The  Commission  will  consider 
the  following  topics:  Commissioners 
will  discuss  EAC’s  regulatory  authority 
under  the  National  Voter  Registration 
Act  (NVRA)  and  consider  approving  a 
process  for  adopting  NVRA  regulations; 
Commissioners  will  discuss  EAC’s 
regulatory  and  administrative 
responsibilities  and  discuss  other 
administrative  matters. 

EAC  will  provide  a  public  comment 
period  to  receive  comments  regarding 
the  commission’s  regulatory  authority 
under  the  NVRA.  Members  of  the  public 
who  wish  to  speak  must  contact  and 
register  with  EAC  by  5  p.m.  on  Tuesday, 
September  4,  2007.  Speakers  may 
contact  EAC  via  e-mail  at 
testimony@eac.gov,  or  via  mail 
addressed  to  the  U.S.  Election 
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Assistance  Commission,  1225  New  York 
Ave,  NW.,  Suite  1100,  Washington,  DC 
20005,  or  by  fax  at  202/566-3127. 
Comments  will  be  strictly  limited  to  4 
minutes  per  person  or  organization  to 
ensure  the  fullest  participation  possible. 
All  speakers  will  be  contacted  prior  to 
the  hearing.  EAC  also  encourages 
members  of  the  public  to  submit  written 
testimony  via  e-mail,  mail  or  fax.  All 
public  comments  will  be  taken  in 
writing  via  e-mail  at  testimony@eac.gov, 
or  via  mail  addressed  to  the  U.S. 
Election  Assistance  Commission,  1225 
New  York  Ave,  NW.,  Suite  1100, 
Washington,  DC  20005,  or  by  fax  at  202/ 
566-3127. 

This  meeting  and  hearing  will  be 
open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Whitener,  Telephone:  (202)  566- 
3100. 

Thomas  R.  Wilkey, 

Executive  Director,  U.S.  Election  Assistance 
Commission. 

[FR  Doc.  07-4156  Filed  8-21-07;  2:48  pm] 
BILLING  CODE  6820-KF-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-579-000] 

Black  Marlin  Pipeline  Company;  Notice 
of  Non-Conforming  Agreement  Filing 

August  20,  2007. 

Take  notice  that  on  August  15,  2007, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  August  15,  2007: 

First  Revised  Sheet  No.  5 
Original  Sheet  No.  6 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 

385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  in  accordance 
with  the  provisions  of  section  154.210 
of  the  Commission’s  regulations  (18  CFR 
154.210).  Anyone  filing  an  intervention 
or  protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  Anyone 
filing  an  intervention  or  protest  on  or 


before  the  intervention  or  protest  date 
need  not  serve  motions  to  intervene  or 
protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOniiiieSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16740  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-578-000] 

CenterPoint  Energy-Mississippi  River 
Transmission  Corporation;  Notice  of 
Tariff  Fiiing 

August  20,  2007. 

Take  notice  that  on  August  15,  2007, 
CenterPoint  Energy-Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
Sixth  Revised  Sheet  No.  252  effective 
September  15,  2007. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 

385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  in  accordance  ^ 
with  the  provisions  of  section  154.210 
of  the  Commission’s  regulations  (18  CFR 


154.210).  Anyone  filing  an  intervention 
or  protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  Anyone 
filing  an  intervention  or  protest  on  or 
before  the  intervention  or  protest  date 
need  not  serve  motions  to  intervene  or 
protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16748  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoQket  No.  RP07-577-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

August  20,  2007. 

Take  notice  that  on  August  15,  2007, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  683,  to  be  effective  September 
15.  2007. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  amend  the  penalty  revenue 
crediting  provisions  of  its  Tariff. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 

385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  in  accordance 
with  the  provisions  of  §  154.210  of  the 
Commission’s  regulations  (18  CFR 

154.210).  Anyone  filing  an  intervention 
or  protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  Anyone 
filing  an  intervention  or  protest  on  or 
before  the  intervention  or  protest  date 
need  not  serve  motions  to  intervene  or 
protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16747  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  PR07-1 2-000;  PR07-1 2-001] 

Enterprise  Texas  Pipeline  LLC;  Notice 
of  Shortened  Comment  Period 

August  20,  2007. 

Take  notice  that  on  August  17,  2007, 
Enterprise  Texas  Pipeline  LLC  filed  an 
Offer  of  Settlement  in  the  above- 
docketed  proceeding.  Included  in  its 
filing  was  a  request  to  shorten  the 
period  for  filing  initial  and  reply 
comments  in  response  to  the  Offer  of 
Settlement. 

The  interveners  have  withdrawn  their 
protests,  therefore,  there  are  no  active 
participants  other  than  Commission 
Staff  in  this  docket  and  the  Commission 
Staff  supports  the  Offer  of  Settlement, 
we  are  shortening  the  date  for  filing 


initial  comments  to  and  including- 
August  23,  2007.  Reply  comments 
should  be  filed  on  or  before  August  27, 
2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16744  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP07-101-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

August  20,  2007. 

Take  notice  that  on  August  15,  2007, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth  • 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  57,  with  a  proposed  effective 
date  of  September  14,  2007. 

National  Fuel  states  that  the  piKpose 
of  this  filing  is  to  remove  from  the  EFT 
Operating  Protocol  the  reference  to 
Owls  Nest  Storage  Field  and  other 
storage  fields  that  were  previously 
abandoned  pursuant  to  Commission 
authorization.  The  tariff  sheet  also 
corrects  a  typographical  error. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 

385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory  . 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public  ' 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 


Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Protest  Date:  5  p.m.  Eastern  Time 
August  31,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16742  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP07-520-001 ;  RP07-537- 
001;  RP96-272-067;  RP96-272-068] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing  - 

August  20,  2007. 

Take  notice  that  on  August  14,  2007, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Substitute  41  Revised  Sheet  No.  66A 
Substitute  42  Revised  Sheet  No.  66A 
Substitute  43  Revised  Sheet  No.  66A 
Substitute  44  Revised  Sheet  No.  66A 

Northern  states  that  it  is  filing  the 
above  referenced  tariff  sheets  to  make 
corrections  to  the  negotiated  rate  Sheet 
No.  66A. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 

385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  in 
accordance  with  the  provisions  of 
Section  154.210  of  the  Commission’s 
regulations  (18  CFR  154.210).  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
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“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Weh  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E7-16746  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP06-41 6-003] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

August  20,  2007. 

Take  notice  that  on  August  13,  2007, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  2nd  Substitute  Sixteenth 
Revised  Sheet  No.  7,  to  be  effective 
March  1,  2007. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  correct  the  rate  for  the 
Rate  Schedule  SGS-2F  maximum 
interim  best-efforts  withdrawal  charge. 

Northwest  states  that  copies  of  the 
filing  were  served  on  parties  on  the 
official  service  list  in  the  above- 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 

385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http:// wviw.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 


“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Protest  Date:  5  p.m.  Eastern  Time 
August  31,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16749  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-1 69-003] 

Questar  Overthrust  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  20,  2007. 

Take  notice  that  on  August  16,  2007, 
Questar  Overthrust  Pipeline  Company 
(Overthrust)  submitted  a  compliance 
filing  pursuant  to  the  Commission’s 
Order  on  Tariff  Filings  issued  August  6, 
2007,  in  Docket  Nos.  RP07-169-000  and 
RP07-1 69-001.- 

Overthrust  states  that  copies  of  the 
filing  have  been  served  upon 
Overthrust’s  customers,  the  public 
service  commissions  of  Utah  and 
Wyoming  and  parties  on  the  official 
service  list  in  the  above-captioned 
proceeding. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 

385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  in 
accordance  with  the  provisions  of 
Section  154.210  of  the  Commission’s 
regulations  (18  CFR  154.210).  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 


Commission,  888  First  Street,  NE., 
Washington,  DC  2G426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

.  Secretary. 

[FR  Doc.  E7-16745  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP06-90-003] 

WTG  Hugoton,  LP;  Notice  of 
Compliance  Filing 

August  20,  2007. 

Take  notice  that  on  August  14,  2007, 
WTG  Hugoton,  LP  (WTG)  tendered  for 
filing  the  following  tariff  sheets: 

First  Revised  Sheet  No.  238. 

First  Revised  Sheet  No.  255. 

Original  Sheet  No.  255A. 

WTG  states  that  the  above  tariff  sheets 
are  being  filed  to  comply  with  the 
Commission’s  July  30,  2007  order  in  this 
proceeding,  and  are  proposed  to  be 
effective  August  1,  2007. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 

385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gdv.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
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“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Protest  Date:  5  p.m.  Eastern  Time 
August  31,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16741  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings#! 

August  17,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER05-1232-004; 
ER05-283-005. 

Applicants:  JPMorgan  Ventures 
Energy  Corporation:  JP  Morgan  Chase  ' 
Bank,  N.A. 

Description:  Notice  on  Non-Material 
Change  in  Status. 

Filed  Date:  August  16,  2007. 
Accession  Number:  20070816-5048. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  September  06,  2007. 

Docket  Numbers:  ER07-1 005-002; 
ER07-1006-002;  ER07-1007-002.  ’ 
Applicants:  Westar  Eiiergy,  Inc. 
Description:  Westar  Energy,  Inc 
submits  amended  Original  Sheet  2 
providing  additional  clarification  in' the 
language  of  the  weekly  cap. 

Filed  Date:  August  15,  2007. 
Accession  Number:  20070816-0126. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  August  27,  2007. 

Docket  Numbers:  ER07-1 28 7-000. 
Applicants:  Apple  Group  LLC. 
Description:  Apple  Group,  LLC 
submits  a  petition  for  acceptance  of 
their  FERC  Electric  Tariff,  Original 
Volume  1. 

Filed  Date:  August  16,  2007. 
Accession  Number:  20070817-0044. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  September  06,  2007. 
Docket  Numbers:  ER07-1 288-000. 
Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Co  submits  an  amended  letter 


agreement  with  Los  Angeles  County 
Sanitation  District  2  of  Los  Angeles 
County. 

Filed  Date:  August  16,  2007. 

Accession  Number:  20070817-0045. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  September  06,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric 
reliability  filings: 

Docket  Numbers:  RR07-9-003;  RR07- 
10-003. 

Applicants:  North  American  Electric 
Reliability  Corporation. 

Description:  Compliance  Filing  in 
response  to  Paragraph  43  of  the  05/18/ 

07  order,  explaining  the  rationale  for  74 
Violation  risk  factor  Assignments. 

Filed  Date:  August  16,  2007. 

Accession  Number:  20070816-5017. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  September  12,  2007. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 


Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Acting  Deputy  Secretary. 

[FR  Doc.  E7-16739  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Bradwood  Landing  LNG 
Terminal  and  Pipeline  Project 

August  17,  2007. 

Bradwood  Landing  LLC  (Docket  No. 
CP06-365-000);  NorthernStar  Energy 
LLC  (Docket  Nos.  CP06-366-000,  CP06- 
376-000,  and  CP06-377-000) 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  draft 
Environmental  Impact  Statement  (EIS) 
for  a  liquefied  natural  gas  (LNG)  import 
terminal  proposed  by  Bradwood 
Landing  LLC  and  the  associated  natural 
gas  sendout  pipeline  facilities  proposed 
by  NorthernStar  Energy  LLC  in  the 
above-referenced  dockets.  The  LNG 
import  terminal  would  be  located  at 
Bradwood,  about  38  miles  up  the 
Columbia  River  from  its  mouth,  in 
Clatsop  County,  Oregon,  and  the 
sendout  pipeline  would  be  located  in 
Clatsop  and  Columbia  Counties,  Oregon, 
and  Cowlitz  County,  Washington. 

The  draft  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
U.S.  Army  Corps  of  Engineers  (COE), 
U.S.  Coast  Guard  (Coast  Guard),  and  the 
U.S.  Department  of  Transportation 
(DOT)  are  federal  cooperating  agencies 
for  the  development  of  this  EIS.  A 
federal  cooperating  agency  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  with  the  proposal  and 
is  involved  in  the  NEPA  analysis. 

The  COE  is  responsible  for  issuing 
permits  under  section  10  of  the  Rivers 
and  Harbor  Act  and  section  404  of  the 
Clean  Water  Act.  The  Coast  Guard  is 
responsible  for  the  safety  and  security  of 
port  areas  and  navigable  waterways,  and 
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would  issue  a  Letter  of 
Recommendation  indicating  if  the 
Columbia  River  waterway  to  the 
proposed  LNG  terminal  is  suitable  for 
LNG  marine  traffic.  The  DOT  is 
responsible  for  enforcing  safety 
regulations  and  standards  for  the  LNG 
terminal  and  the  design  and  operation 
of  the  natural  gas  sendout  pipeline. 

The  FERC  is  the  lead  federal  agency 
for  compliance  with  the  NEPA,  and  for 
authorization  of  the  Project  under 
sections  3  and  7  of  the  Natural  Gas  Act. 
The  Commission  will  use  the  EIS  to 
consider  the  environmental  impacts  that 
would  result  if  it  decides  to  authorize 
the  Project.  The  cooperating  agencies 
and  the  FERC  staff  conclude  that  the 
proposed  Project,  with  the  appropriate 
mitigation  measures  as  recommended, 
would  have  limited  adverse 
environmental  impact. 

The  general  purpose  of  the  proposed 
Project  is  to  provide  a  new  source  of 
natural  gas  to  the  Pacific  Northwest 
through  the  importation  of  LNG.  LNG  is 
natural  gas  that  has  been  cooled  to  about 
—  260  degrees  Fahrenheit,  reducing  its 
volume  about  600  times  from  a  gas  to  a 
liquid,  allowing  for  its  transport  over 
long  distances  across  oceans  in  specially 
designed  ships  from  its  point  of  origin 
in  foreign  countries  with  abundant 
natural  gas  reserves.  At  the  import 
terminal  at  Bradwood,  the  LNG  would 
be  off-loaded  from  the  LNG  transport 
ships,  stored  as  a  liquid,  vaporized  back 
into  natural  gas,  and  sent  out  via  the 
associated  pipeline  to  the  existing 
interstate  natural  gas  pipeline  network. 
The  Bradwood  Landing  LNG  import 
terminal  would  have  a  peak  sendout 
capacity  of  about  1.3  billion  cubic  feet 
per  day  (bcfd)  of  natural  gas. 

The  draft  EIS  addresses  the  potential 
environmental  impacts  from  the 
construction  and  operation  of  the 
following  facilities  proposed  by 
Bradwood  Landing  LLC: 

•  A  dredged  LNG  ship  maneuvering 
area  off  of  the  Columbia  River 
navigation  channel: 

•  A  single  ship  berth  capable  of 
receiving  LNG  ships  with  cargo 
capacities  ranging  from  100,000  to 
200,000  cubic  meters  (m^); 

•  A  set  of  four  16-inch-diameter  LNG 
unloading  arms,  including  two  liquid 
unloading  arms,  one  hybrid  arm,  and  a 
vapor  return  arm  on  the  jetty,  and  a 
1,240-foot-long,  32-inch-diameter 
cryogenic  LNG  transfer  pipeline  and  6- 
inch-diameter  LNG  recirculation 
pipeline  extending  from  the  berth  to  the 
LNG  storage  tanks; 

•  Two  insulated  LNG  storage  tanks, 
each  with  a  useable  volume  of  over  1 
million  barrels,  or  160,000  m^; 


•  A  vapor  management  system  to 
handle  the  boil-off  gas  (BOG)  that  occurs 
during  the  unloading  process,  including 
vapor  return  blowers  and  knockout 
drum  on  the  jetty,  vapor  handling 
pipework,  two  BOG  compressors,  and  a 
BOG  condenser: 

•  An  LNG  sendout  system,  consisting 
of  six  submerged  in-tank  LNG  discharge 
pumps  (three  in  each  storage  tank)  and 
five  sendout  pumps; 

•  Seven  submerged  combustion 
vaporizers,  of  which  six  would  normally 
operate  and  one  would  be  a  back-up,  to 
re-gasify  the  LNG  and  provide  natural 
gas  through  a  metering  station  to  the 
inlet  valve  of  the  sendout  pipeline; 

•  Utilities,  including  a  1.5-mile-long 
115-kilovolt  power  line  and  switchyard, 
and  an  800-kilowatt  emergency  diesel- 
fueled  generator; 

•  Support  buildings,  including  a 
warehouse/administrative  building, 
control  building,  switch  rooms, 
compressor  building,  and  gatehouse/ 
secmity  building;  and 

•  A  fire  protection  and  detection 
system,  including  a  firewater 
pumphouse,  and  security  system 
including  fencing. 

The  natural  gas  pipeline  facilities 
proposed  by  NorthernStar  Energy  LLC 
addressed  in  the  draft  EIS  include: 

•  A  36.3-mile-long,  underground, 
high-pressure  welded  steel  sendout 
pipeline  consisting  of  approximately 
18.9  miles  of  36-inch-diameter  pipeline 
in  Clatsop  and  Columbia  Counties, 
Oregon  and  17.4  miles  of  30-inch- 
diameter  pipeline  in  Columbia  County, 
Oregon  and  Cowlitz  County, 
Washington; 

•  Five  meter  stations,  including  at  the 
LNG  terminal,  the  Georgia-Pacific 
Wauna  paper  mill  delivery  point,  the 
interconnection  with  the  Northwest 
Natural  Gas  Company  intrastate 
pipeline  system,  the  Portland  General 
Electric  Company  Beaver  Power  Plant 
delivery  point,  and  interconnection 
with  Williams  Northwest  Pipeline 
Company  interstate  pipeline  system: 
and 

•  at  least  five  mainline  block  valves, 
two  pig  1  launchers,  and  two  pig 
receivers. 

Comment  Procedures 

Any  person  wishing  to  comment  on 
the  draft  EIS  is  encouraged  to  do  so.  To 
ensure  consideration  prior  to  the 
production  of  a  final  EIS,  it  is  important 
that  your  comments  be  received  before 
December  24,  2007. 

Please  note  that  the  Commission 
strongly  encourages  electronic  filing  of 


'  A  “pig  ”  in  internal  devise  used  to  dry,  clean, 
and  inspect  a  pipeline. 


any  comments.  See  18  Code  of  Federal 
Regulations  (CFR)  385.2001(a)(l)(iii) 
and  the  instructions  on  the  FERC’s 
Internet  Web  site  (http://www.ferc.gov) 
under  the  eFiling  link  and  the  link  to 
the  User’s  Guide.  Before  you  can  submit 
comments,  you  will  need  to  create  a  free 
account  by  clicking  on  “Sign-up”  under 
“New  User.”  You  will  be  asked  to  select 
the  type  of  submission  you  are  making. 
This  type  of  submission  is  considered  a 
“Comment  oh  Filing.”  Comments 
submitted  electronically  must  be 
submitted  by  December  24,  2007. 

If  you  wish  to  mail  comments  on  the 
draft  EIS,  please  mail  your  comments  so 
that  they  will  be  received  in 
Washington,  DC  on  or  before  December 
24,  2007.  Please  carefully  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 

Room  lA  ,  Washington,  DC  20426. 

■  •  Reference  Docket  No.  CP06-365- 
000  et  al.  on  the  original  and  both 
copies;  and 

•  Label  one  copy  of  your  comments 
for  the  attention  of  Gas  Branch  3,  PJll.3. 

After  comments  on  the  draft  EIS  are 
reviewed,  any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  text,  a  final  EIS  will  be 
published  and  distributed.  The  final  EIS 
will  contain  the  staff  responses  to  timely 
comments  received  on  the  draft  EIS. 

Comments  will  be  considered  by  the 
Commission  and  the  cooperating 
agencies  but  will  not  serve  to  make  the 
commentor  a  party  to  the  proceeding. 
Any  person  seeking  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures  (18  CFR  385.214).  Anyone 
may  intervene  in  this  proceeding  based 
on  this  draft  EIS.  You  must  file  your 
request  to  intervene  as  specified  above. ^ 
You  do  not  need  intervenor  status  to 
have  your  comments  considered. 

The  draft  EIS  has  been  placed  ih  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at;  Federal  Energy 
Regulatory  Commission,  Public 
Reference  Room,  888  First  Street  NE., 
Room  2A,  Washington,  DC  20426,  (202) 
502-8371. 

A  limited  number  of  copies  of  the 
draft  EIS  are  available  from  the  Public 
Reference  Room  identified  above.  In 
addition,  the  draft  EIS  has  been  mailed 
to  affected  landowners;  various  federal. 


2  Interventions  may  also  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


48631 


!: 


I 


state,  and  local  government  agencies; 
elected  officials;  environmental  and 
public  interest  groups;  Indian  tribes  and 
Native  American  organizations  with  an 
interest  in  the  project  area;  local 
libraries  and  newspapers;  intervenors; 
and  other  individuals  that  expressed  an 
interest  in  the  proposed  Project. 

Additional  information  about  the 
proposed  Project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208 — FERC  or  on  the  FERC 
Internet  Web  site  {http://www.ferc.gov). 
To  access  information  via  the  FERC  Web 
site  click  on  the  “eLibrary”  link  then 
click  on  “General  Search”  and  enter  the 
docket  number  (CP06-365)  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  The 
“eLibrary”  link  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  For  assistance  with 
“eLibrary”,  please  contact  FERC  Online 
Support  at  FercOnIineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659. 

In  addition,  the  Commission  now 
offers  a  ft'ee  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
these  documents.  To  learn  more  about 
eSubscription  emd  to  sign-up  for  this 
service  please  go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16751  Filed  8-23-07;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2301-022,  Montana] 

PPL  Montana;  Notice  of  Availability  of 
Environmental  Assessment 

August  17.  2007. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Mystic  Lake 
Hydroelectric  Project,  located  on  West 
Rosebud  Creek,  in  Stillwater  and  Carbon 
counties,  Montana,  and  has  prepared  an 


Environmental  Assessment  (EA)  for  the 
project.  The  project  occupies  about  674 
acres  of  federal  lands  in  the  Custard 
National  Forest  managed  by  the  U.S. 
Forest  Service. 

The  EA  contains  Commission  staffs 
analysis  of  the  potential  environmental 
effects  of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY,  (202) 
502-8659. 

You  may  also  register  online  at  http:// 
ferc.gov/docs-filing/esubscription.asp  to 
be  notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Consistent  with  the  schedule 
included  in  the  Commission’s  March  5, 
2007,  notice,  any  comments  on  the  EA 
should  be  filed  by  October  1,  2007.  Note 
that  the  due  date  in  the  process  plan  for 
comments  on  the  EA  was  based  on  a  30- 
day  comment  period.  We  are 
maintaining  the  process  plan  schedule 
notwithstanding  the  early  issuance  of 
the  EA.  Comments  on  the  EA  should  be 
addressed  to  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  No.  2301-022  to  all  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  {http:// 
www.ferc.gov)  under  the  “e-Filing”  link. 

For  further  information,  contact  Steve 
Hocking  at  (202)  502-8753  or 
steve.hocking@ferc.gov. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E7-16750  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF07-9-000] 

Steckman  Ridge,  L.P.;  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  for  the  Proposed 
Steckman  Ridge  Storage  Project  and 
Request  for  Comments  on 
Environmental  Issues 

August  20,  2007. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
address  the  environmental  impacts  of 
the  Steckman  Ridge  Storage  Project 
proposed  by  Steckman  Ridge,  L.P. 
(Steckman).  The  Commission  will  use 
the  EA  in  its  decision-making  process  to 
determine  whether  or  not  to  authorize 
the  project.  This  notice  explains  the 
scoping  process  the  FERC  staff  will  use 
to  gather  input  from  the  public  and 
interested  agencies  on  the  project.  Your 
input  will  help  us  determine  the  issues 
that  need  to  be  evaluated  in  the  EA. 
Please  note  that  the  scoping  period  will 
close  on  September  20,  2007. 

This  notice  is  being  sent  to  affected 
landowners;  federal,  state,  and  local 
government  agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes;  other 
interested  parties;  and  local  libraries 
and  newspapers.  We  ^  encourage 
government  representatives  to  notify 
their  constituents  of  this  planned 
project  and  encourage  them  to  comment 
on  their  areas  of  concern. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
Steckman  representative  about  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  proposed 
project  facilities.  The  pipeline  company 
would  seek  to  negotiate  a  mutually 
acceptable  agreement.  However,  if  the 
project  is  approved  by  the  FERC,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
To  Know?”  is  available  for  viewing  on 
the  FERC  Internet  Web  site  {http:// 
www.ferc.gov).  This  fact  sheet  addresses 
a  number  of  typically  asked  questions. 


'  “We,”  “us,”  and  “our”  refer  to  the 
environmental  staff  of  the  FERC's  Office  of  Energy 
Projects. 
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including  the  use  of  eminent  domain 
and  how  to  participate  in  the  FERC’s 
proceedings. 

Summary  of  the  Proposed  Project 

Steckman  proposes  to  convert  a 
depleted  natural  gas  production  field 
into  a  multi-cycle  natural  gas  storage 
facility  located  in  Bedford  County, 
Pennsylvania.  The  proposed  facility 
would  have  about  17.7  billion  cubic  feet 
(Bcf)  total  capacity  (up  to  12  Bcf  would 
be  working  capacity  and  5.7  Bcf  would 
be  base  gas).  The  proposed  project 
would  include: 

Removal  and/ or  abandonment  of 
existing  production  field  piping  and 
aboveground  equipment:  Conversion  of 
5  depleted  production  wells  into  storage 
wells;  Drilling  and  development  of  18 
new  storage  wells  and  construction  of 
wellhead  facilities;  Construction  of  a 
storage  field  pipeline  network  and 
associated  aboveground  facilities 
including  launcher/receiver  facilities 
and  valve  sites;  and  Construction  of  one 
9,000  horsepower  compressor  station, 
including  a  meter  and  regulator  station, 
common  launcher  and  receiver  facility, 
and  other  associate  appurtenances. 

The  storage  field  piping  network 
would  include  the  Trunk  Line  91  (about 
3.13  miles  of  16-inch  diameter 
pipeline).  Trunk  Line  90  (about  4.36 
miles  of  16-inch  diameter  pipeline),  and 
23  well  laterals  totaling  3.6  miles  of  6- 
inch,  8-inch,  and  10-inch  diameter 
pipeline.  Steckman  plans  to  file  its 
certificate  application  in  November 
2007  and  anticipates  receiving  a 
Commission  certificate  by  April  2008. 

A  general  location  of  the  proposed 
project  is  provided  in  Appendix  1.^ 

Land  Requirements  for  Construction 

The  Steckman  Ridge  Storage  Project  is 
in  the  preliminary  planning  stage.  The 
precise  facility  design,  pipeline  route, 
rights-of-way,  and  other  details  have  not 
yet  been  finalized.  The  proposed  storage 
field  piping  network  is  being  planned  to 
follow  routes  of  the  existing  production 
rights-of-way  where  possible.  Specific 
information  on  the  proposed  project 
location  and  the  land  used  by  it  will  be 
made  available  to  the  public  when  it  is 
finalized. 

2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices,  other  than  Appendix  1  (maps),  are 
available  on  the  Commission’s  website  at  the 
“eLibrary”  link  or  horn  the  Commission’s  Public 
Reference  Room,  888  First  Street,  N.E.,  Washington, 
D.C.  20426,  or  call  (202)  502-8371.  For  instructions 
on  connecting  to  eLibrary  refer  to  the  Public 
Participation  section  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail.  Requests  for  detailed  maps  of  the 
proposed  facilities  should  be  made  directly  to 
Iroquois. 


The  proposed  storage  field  would  be 
located  on  about  1,800  acres,  and  a 
buffer  zone  surrounding  the  filed  would 
be  established  on  about  2,900  acres. 
Construction  of  the  proposed 
compressor  station  would  require  about 
35  acres  of  land,  and  operation  of  the 
station  would  require  maintaining  about 
23  acres  of  the  affected  land. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
when  it  considers  whether  or  not  an 
interstate  natural  gas  pipeline  should  be 
approved.  The  FERC  will  use  the  EA  to 
consider  the  environmental  impact  that 
could  result  if  the  Steckman  Ridge 
Storage  Project  is  authorized  under 
section  7  of  the  Natural  Gas  Act.  NEPA 
also  requires  us  to  discover  and  address 
concerns  the  public  may  have  about 
proposals  to  be  considered  by  the 
Commission.  This  process  is  referred  to 
as  “scoping.”  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  With  this  Notice 
of  Intent,  the  Commission  staff  is 
requesting  public  comments  on  the 
scope  of  the  issues  to  be  addressed  in 
the  EA.  All  comments  received  will  be 
considered  during  preparation  of  the 
EA. 

Our  independent  analysis  of  the 
issues  will  be  included  in  the  EA.  We 
will  also  evaluate  possible  alternatives 
to  the  proposed  project  or  portions  of 
the  project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
affected  resources. 

The  EA  will  be  mailed  to  federal, 
state,  and  local  government  agencies; 
elected  officials:  environmental  and 
public  interest  groups;  Native  American 
tribes;  affected  landowners; 
commentors;  other  interested  parties; 
local  libraries  and  newspapers:  and  the 
FERC’s  official  service  list  for  this 
proceeding.  A  30-day  comment  period 
will  be  allotted  for  review  of  the  EA.  We 
will  consider  all  comments  on  the  EA 
before  we  make  our  recommendations  to 
the  Commission.  To  ensure  that  your 
comments  are  considered,  please  follow 
the  instructions  in  the  Public 
Participation  section  of  this  notice. 

Although  no  formal  application  has 
been  filed,  the  FERC  staff  has  already 
initiated  its  NEPA  review  under  its  Pre¬ 
filing  Process.  The  purpose  of  the  Pre¬ 
filing  Process  is  to  encourage  tlie  early 
involvement  of  interested  stakeholders 
and  to  identify  and  resolve  issues  before 
an  application  is  filed  with  the  FERC. 

With  this  notice,  we  are  asking 
federal,  state,  and  local  governmental 


agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues,  to  express  their 
interest  in  becoming  cooperating 
agencies  for  the  preparation  of  the  EA. 
These  agencies  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their 
responsibilities.  Agencies  that  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  provided  below  (see  Public 
Participation). 

Currently  Identified  Environmental 
Issues 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  several  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  project  site 
and  the  facility  information  provided  by 
Steckman.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Potential  impacts  on  perennial  and 
intermittent  streams  and  waterbodies. 

•  Evaluation  of  temporary  and 
permanent  impacts  on  wetlands. 

•  Potential  effect  on  federally  and 
state-listed  species. 

•  Potential  visual  effects  of  the 
aboveground  facilities  on  surrounding 
areas. 

•  Potential  impacts  to  local  air  and 
noise  quality  associated  with 
construction  and  operation. 

•  Public  safety  and  potential  hazards 
associated  with  the  transport  of  natural 
gas  and  the  proposed  compressor 
facilities. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the 
proposed  project.  By  becoming  a 
commenter,  your  concerns  will  be 
addressed  in  the  EA  and  considered  by 
the  Commission.  Your  comments 
should  focus  on  the  potential 
environmental  effects,  reasonable 
alternatives  (including  alternative 
facility  sites  and  pipeline  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  To  ensure  that  your 
comments  are  timely  and  properly 
recorded,  please  mail  your  comments  so 
that  they  will  be  received  in 
Washington,  DC  on  or  before  September 
20,  2007  and  carefully  follow  these 
instructions; 

Send  an  original  and  two  copies  of 
your  letter  to:  Kimberly  D.  Bose, 
Secretary-,  Federal  Energy  Regulatory 
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Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

Label  one  copy  of  your  comments  for 
the  attention  of  Gas  Branch  2,  DG2E. 
Reference  Docket  No.  PF07-9-000  on 
the  original  and  both  copies.  The 
Commission  strongly  encourages 
electronic  filing  of  emy  comments  in 
response  to  this  Notice  of  Intent.  For 
information  on  electronically  filing 
comments,  please  see  the  instructions 
on  the  Commission’s  Web  site  at  http:// 
www.ferc.gov  under  the  “e-Filing”  link 
and  the  link  to  the  User’s  Guide,  as  well 
as  information  in  18  CFR 
385.2001(a){l)(iii).  Before  you  can 
submit  comments,  you  will  need  to 
create  a  free  account,  which  can  be 
created  on-line. 

Based  on  the  comments  we  receive  on 
the  project,  we  may  hold  a  public 
scoping  meeting.  A  public  scoping 
meeting  is  designed  to  provide  another 
opportunity  to  offer  comments  on  the 
proposed  project.  Interested  groups  and 
individuals  eire  encouraged  to  attend  the 
meeting  and  to  present  comments  on  the 
issues  they  believe  should  be  addressed 
in  the  EA.  A  transcript  of  the  meeting 
would  be  generated  so  that  your 
comments  would  be  accurately 
recorded. 

When  Steckman  submits  its 
application  for  authorization  to 
construct  and  operate  the  Steckman 
Ridge  Storage  Project,  the  Commission 
will  publish  a  Notice  of  Application  in 
the  Federal  Register  and  will  establish 
a  deadline  for  interested  persons  to 
intervene  in  the  proceeding.  Because  the 
Commission’s  Pre-filing  Process  occurs 
before  an  application  to  begin  a 
proceeding  is  officially  filed,  petitions 
to  intervene  dming  this  process  are 
premature  and  will  not  be  accepted  by 
the  Commission. 

Environmental  Mailing  List 

An  effort  is  being  made  to  send  this 
notice  to  all  individuals,  organizations, 
and  government  entities  interested  in 
and/or  potentially  affected  by  the 
proposed  project.  This  includes  all 
landowners  who  are  potential  right-of- 
way  grantors,  whose  property  may  be 
used  temporarily  for  project  purposes, 
or  who  own  homes  within  distances 
defined  in  the  Commission’s  regulations 
of  certain  aboveground  facilities.  If  you 
received  this  notice,  you  are  currently 
on  the  environmental  mailing  list  for 
this  project.  If  you  want  to  remain  on 
our  mailing  list,  please  return  the 
attached  Information  Request 
(Appendix  2).  All  individuals  who 
provide  written  comments,  attend  the 
scoping  meetings,  or  return  the 
Information  Request  will  remain  on  our 


environmental  mailing  list  for  this 
project. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  (3372)  or  on  the 
FERC  Internet  Web  site  [http:// 
www.ferc.gov)  using  the  “eLibrary  link.” 
Click  on  the  eLibrary  link,  select 
“General  Search”  and  enter  the  project 
docket  number  excluding  the  last  three 
digits  (i.e.,  PF07-9)  in  the  “Docket 
Number”  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  TTY,  contact 
(202)  502-8659.  The  eLibrary  link  on 
the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and  rule 
makings. 

In  addition,  the  FERC  now  offers  a 
free  service  called  eSubscription  that 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
documents.  To  register  for  this  service, 
go  to  http://www.ferc.gov/ 
esubscribenow.htm.  Public  meetings  or 
site  visits  will  be  posted  on  the 
Commission’s  calendar  located  at  http:// 
www.ferc.gov/Even  tCalen  dor/ 
EventsList.aspx  along  with  other  related 
information. 

Finally,  Steckman  has  established  an 
Internet  Web  site  for  this  project  at 
WWW.  steckmanri  dgestorage.  com  .The 
Web  site  includes  a  description  of  the 
project,  maps  of  the  proposed  pipeline 
facilities,  and  answers  to  frequently 
asked  questions.  You  can  also  request 
additional  information  or  provide 
comments  directly  to  Steckman  by 
phone  at  1-877-379-0338. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-16743  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-2006-0807;  FRL-845&-4] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  Request  for  Contractor 
Access  to  TSCA  Confidential  Business 
Information  (CBI);  EPA  ICR  No. 

1250.08,  0MB  No.  2070-0075 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  activity  and  its 
expected  burden  and  costs. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  September  24, 
2007. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  Number  EPA- 
HQ-OPPT-2006-0807  to  (1)  EPA  online 
using  http://www.regulations.gov  (our 
preferred  method),  by  e-mail  to 
oppt.ncic@epa.gov  or  by  mail  to; 
Document  Control  Office  (DCO),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Mail  Code:  7407T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention;  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham,  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Mailcode:  7408-M,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number;  202-554- 
1404;  e-mail  address;  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  November  9,  2006  (71  FR  65809), 
EPA  sought  comments  on  this  renewal 
ICR  pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments  during  the 
comment  period.  Any  additional 
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comments  on  this  ICR  should  he 
submitted  to  EPA  and  OMB  within  30 
days  of  this  notice. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  EPA- 
HQ-OPPT-2006-0807,  which  is 
available  for  online  viewing  at  http:// 
www.regulations.gov,  or  in  person 
inspection  at  the  OPPT  Docket  in  the 
EPA  Docket  Center  (EPA/DC),  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  202-566-1744,  and  the 
telephone  number  for  the  Pollution 
Prevention  and  Toxics  Docket  is  202- 
566-0280.  Use  http:// 
www.regulations.gov  to  submit  or  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  “search,”  then  key  in  the  docket 
ID  number  identified  above. 

Use  EPA’s  electronic  docket  and 
comment  system  at  http:// 
www.reguIations.gov,  to  submit  or  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  search,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  http://www.reguIations.gov 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  http://www.regulations.gov. 

Title:  Request  for  Contractor  Access  to 
TSCA  Confidential  Business 
Information  (CBI). 

ICR  Numbers:  EPA  ICR  No.  1250.08, 
OMB  Control  No.  2070-0075. 

ICR  Status:  This  ICR  is  scheduled  to 
expire  on  August  31,  2007.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information,  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  in  title  40  of  the  CFR,  after 
appearing  in  the  Federal  Register  when 
approved,  are  listed  in  40  CFR  part  9, 
are  displayed  either  by  publication  in 


the  Federal  Register  or  by  other 
appropriate  means,  such  as  on  the 
related  collection  instrument  or  form,  if 
applicable.  The  display  of  OMB  control 
numbers  in  certain  EPA  regulations  is 
consolidated  in  40  CFR  part  9. 

Abstract:  EPA  procures  contract 
support  to  facilitate  the  performance  of 
certain  duties.  As  authorized  by  section 
14  of  TSCA,  certain  employees  of 
companies  working  under  contract  to 
EPA  require  access  to  TSCA 
confidential  business  information 
collected  under  the  authority  of  TSCA 
in  order  to  perform  their  official  duties. 
Each  contractor  employee  who  will  use 
TSCA  CBI  in  the  performance  of  his  or 
her  duties  must  be  authorized  for  access 
to  TSCA  CBI  through  a  multi-step 
process.  The  TSCA  CBI  Protection 
Manual  provides  Federal  and  contractor 
employees  with  guidelines  and 
operating  procedures  for  handling  TSCA 
CBI  while  performing  their  official 
duties,  as  well  as  the  procedures  to 
obtain  authorization  for  access  to  TSCA 
CBI.  The  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  which  is 
responsible  for  maintaining  the  security 
of  'TSCA  confidential  business 
information,  requires  that  all 
individuals  desiring  access  to  TSCA  CBI 
obtain  and  annually  renew  official 
clearance  to  TSCA  CBI.  As  part  of  the 
process  for  obtaining  TSCA  CBI 
clearance,  OPPT  requires  certain 
information  about  the  contracting 
company  and  about  each  contractor 
employee  requesting  TSCA  CBI 
clearance,  primarily  the  name,  EPA 
badge  number  or  other  identification  of 
the  employee,  the  type  of  TSCA  CBI 
clearance  requested  and  the  justification 
for  such  clearance,  and  the  signature  of 
the  employee  to  an  agreement  with 
respect  to  access  to  and  use  of  TSCA 
CBI.  For  purposes  of  this  information 
collection,  contractor  personnel  must 
complete  and  submit  EPA  Form  7740- 
6,  titled  “TSCA  CBI  Access  Request, 
Agreement,  and  Approval”. 

Responses  to  the  collection  of 
information  are  required  in  order  for  a 
contractor  employee  to  obtain  clearance 
to  access  TSCA  CBI.  EPA  will  observe 
strict  confidentiality  precautions  with 
respect  to  the  information  collected  on 
individual  employees,  based  on  the 
Privacy  Act  of  1974,  as  outlined  in  the 
ICR  and  in  the  collection  instrument. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.6  hours  per 
response.  Burden  means  the  total  time, 
effort  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 

Entities  potentially  affected  by  this 
action  are  companies  under  contract  to 
the  Environmental  Protection  Agency  to 
provide  certain  services,  whose 
employees  must  have  access  to  TSCA 
confidential  business  information  to 
perform  their  duties. 

Frequency  of  Collection:  On  occasion. 
Estimated  Average  Number  of 
Responses  for  Each  Respondent:  10. 
Estimated  No.  of  Respondents:  28. 
Estimated  Total  Annual  Hour  Burden: 
446  hours. 

Estimated  Total  Annual  Costs: 
$20,466. 

Changes  in  Burden  Estimates:  This 
request  reflects  an  increase  of  31  hours 
(from  415  hours  to  446  hours)  in  the 
total  estimated  respondent  burden  from 
that  currently  in  the  OMB  inventory. 
This  increase  represents  an  increase  in 
the  number  of  contractor  employees  that 
need  clearance.  The  change  is  an 
adjustment. 

Dated:  August  16,  2007. 

Sara  Hisel-McCoy, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  E7-16818  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[GA-78  200703(c);  FRL-8460-7] 

Adequacy  Status  of  the  Atlanta  Early 
Progress  8-Hour  Ozone  Motor  Vehicle 
Emission  Budgets  for  Transportation 
Conformity  Purposes;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy;  correction. 

SUMMARY:  On  April  9,  2007,  EPA 
published  a  notice  of  adequacy  for  the 
2006  Motor  Vehicle  Emissions  Budgets 
(MVEBs)  contained  in  Atlanta’s  Early 
Progress  Plan.  The  MVEBs  for  nitrogen 
oxide  (NOx)  and  the  volatile  organic 
compounds  (VOC)  were  incorrectly 
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stated.  This  document  corrects  the 
notice. 

DATES:  This  action  is  effective  August 
24,  2007. 

ADDRESSES:  Copies  of  the 
documentation  used  in  the  notice  being 
corrected  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynorae  Benjamin,  Air  Quality 
Modeling  and  Transportation  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsj'th  Street,  SW., 

Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9040. 

Ms.  Benjamin  can  also  be  reached  via 
electronic  mail  at 

Benjamin.Lynorae@epa.gov.  The  finding 
is  available  at  EPA’s  conformity  Web 
site:  http://www.epa.gov/otaq/ 
stateresources/transconf/currsips.htm. 

SUPPLEMENTARY  INFORMATION: 

Correction 

EPA  is  correcting  the  error  in  the 
Federal  Register  notice,  published  on 
April  9,  2007  (72  FR  17550),  which 
announced  the  adequacy  finding  for  the 
2006  MVEBs.  In  that  notice  on  page 
17550,  in  the  third  column,  the  table 
labeled  “Atlanta  8-Hour  Ozone 
MVEBs,”  EPA  inadvertently  identified 
the  NOx  MVEB  as  172.27  tpd  and  the 
VOC  MVEB  as  306.75  tpd.  This  action 
corrects  that  error.  As  announced  in 
EPA’s  January  24,  2007,  letter  from 
Beverly  Banister,  Director  of  the  Air, 
Pesticides  and  Toxics  Management 
Division,  to  Heather  Abrams,  Chief  of 
EPD’s  Air  Protection  Branch,  the  correct 
2006  MVEBs  for  the  Atlanta  8-Hour 
Ozone  Area,  as  established  by  the  Early 
Progress  Plan,  are  provided  in  the 
following  table. 


Atlanta  8-Hour  Ozone  MVEBs 

[Tons  per  day] 


2006 

NOx  . 

306.75 

VOC  . 

172.27 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  August  16,  2007. 

J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

[FR  Doc.  E7-16802  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6690-3] 

Envirdnmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7167. 

An  elcplanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  the 
Federal  Register  dated  April  6,  2007  (72 
FR  17156). 

Draft  EISs 

EIS  No.  20070205,  ERP  No.  D-AFS- 
L65537-WA.  Tripod  Fire  Salvage 
Project,  Proposal  to  Salvage  Harvest 
Dead  Trees  and  Fire-Injured  Trees 
Expected  to  Die  Within  One  Year, 
Methow  Valley  and  Tonasket  Ranger 
Districts,  Okanogan  and  Wenatchee 
National  Forests,  Okanogan  County, 
WA. 

Summary:  EPA  does  not  object  to  the 
proposed  project,  but  recommended 
expanding  the  purpose  and  need  to 
include  active  restoration  and 
monitoring  survival  of  fire-damaged 
trees  across  the  Tripod  burn  area  to 
validate  the  proposed  methodology  for 
determining  post  fire  tree  mortality. 
Rating  LO. 

EIS  No.  20070227,  ERP  No.  D-NPS- 
K61166-CA.  Golden  Gate  National 
Recreation  Area,  Proposed  Marin 
Headlands  and  Fort  Baker 
Transportation  Infrastructure  and 
Management  Plan,  Implementation, 
Marin  County,  CA. 

Summary:  EPA  does  not  object  with 
the  proposed  action.  Rating  LO. 

EIS  No.  20070239,  ERP  No.  D-AFS- 
K65329-CA.  Sugarberry  Project, 
Proposes  to  Protect  Rural 
Communities  from  Fire  Hazards  by 
Constructing  Fuel  Breaks  Known  as 
Defensible  Fuel  Profile  Zones 
(DFPZs),  Feather  River  Ranger 
District,  Plumas  National  Forest, 
Plumas,  Sierra,  Yuba  Counties,  CA. 


Summary:  EPA  expressed 
environmental  concern  about  natural 
resource  impacts,  impacts  to  habitat 
fragmentation  and  cumulative  effects. 
Rating  EC2. 

EIS  No.  20070248,  ERP  No.  D-SFW- 
F65068-W1.  Trempealeau  National 
Wildlife  Refuge  Comprehensive 
Conservation  Plan,  Implementation, 
located  within  the  Mississippi  River 
Valley,  Buffalo  and  Trempealeau 
Counties,  WI. 

Summary:  EPA  does  not  object  to  the 
action  as  proposed.  Rating  LO. 

EIS  No.  20070257,  ERP  No.  D-FHW- 
F40195-MN.  Tier  1  DEIS — Trunk 
Highway  (TH)  41  Minnesota  River 
Crossing,  Construction  of  a  New 
Minnesota  River  Crossing  Connecting 
U.S.  Highway  169  to  New  US 
Highway  212,  U.S.  Army  COE  section 
10  and  404  Permits,  Scott  and  Carver 
Counties,  MN. 

Summary:  EPA  expressed 
environmental  objections  about  impacts 
on  calcareous  fens  and  the  low  potential 
for  successful  mitigation.  EPA  also 
requested  that  a  conceptual  wetland 
mitigation  plan  be  developed  and 
included  in  the  final  EIS.  Rating  E02. 

Final  EISs 

EIS  No.  20070249,  ERP  No.  F-AFS- 
L65527-WA,  Natapoc  Ridge 
Restoration  Project,  To  Improve  Forest 
Health  and  Sustainability,  and  Reduce 
Wildfire  and  Hazardous  Fuels, 
Wenatchee  River  Ranger  District, 
Okanogan- Wenatchee  National  Forest, 
Chelan  County,  WA. 

Summary:  The  Final  EIS  has 
addressed  EPA’s  concerns  about 
meeting  the  Aquatic  Concervation 
Strategy  objectives  and  sedimentation 
rates  by  including  additional  road 
improvements  and  aquatic  resource 
mitigation  measures. 

EIS  No.  20070259,  ERP  No.  F-FHW- 
E40805-KY,  Newtown  Pike  Extension 
Project,  Road  Connection  from  West 
Main  Street  to  South  Limestone  Street 
in  Lexington,  Fayette  County,  KY 
Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  floodplains.  EPA  is  also  concerned 
with  hazardous  waste  remediation  for 
contaminated  soil  as  well  as  potentially 
significant  cumulative  impacts. 

EIS  No.  20070290,  ERP  No.  F-RUS- 
H05025-MO,  Norborne  Baseload 
Power  Plant,  Proposed  Construction 
and  Operation  of  a  660-megawatt  Net 
Coal-Fired  Power  Plant,  Carroll 
County,  MO 

Summary:  EPA  continues  to  have 
environmental  concerns  about  wetland/ 
floodplain  impacts  and  impacts  from 
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ozone.  EPA  requested  additional 
analysis  of  these  issues  be  included  in 
the  Record  of  Decision. 

EIS  No.  20070165,  ERP  No.  FS-NRS- 
D36121-WV.  Lost  River 
Subwatershed  of  the  Potomac  River 
Watershed  Project,  Construction  of 
Site  16  on  Lower  Cove  Run  and 
Deletion  of  Site  23  on  Upper  Cove 
Run,  US  Army  COE  Section  404 
Permit,  Hardy  County,  WV. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  potential 
thermal  impacts  to  area  streams,  as  well 
as  the  lack  of  information  regarding 
secondary  and  cumulative  effects. 

Dated:  August  21,  2007. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  E7-16824  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6690-2] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202] 
564-7167  or  http:// www.epa.gov/ 
compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements. 

Filed  08/13/2007,  through  08/17/2007. 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  20070357,  Draft  EIS,  BLM,  UT. 
Moab  Field  Office  Planning  Area, 
Resource  Management  Plan, 
Implementation,  Grand  and  San  Juan 
Counties,  UT,  Comment  Period  Ends: 
11/21/2007.  Contact:  Brent  Northrop 
435-259-2151. 

EIS  No.  20070358,  Final  EIS,  AFS,  CA. 
Turntable  Bay  Marina  Master 
Development  Project, 

Implementation,  Shasta-Trinity 
National  Forest,  Special  Use  Permit, 
Shasta  and  Trinity  Counties,  CA.Wait 
Period  Ends:  09/24/2007.  Contact: }. 
Sharon  Heywood  530-226-2500. 

EIS  No.  20070359,  Draft  Supplement, 
BLM,  AK,  Northeast  National 
Petroleum  Reserve — Alaska  Integrated 
Activity  Plan,  Updated  Information, 
addressing  the  need  for  more  Oil  and 
Gas  Production  through  Leasing 
Lands,  Consideration  of  4 
Alternatives,  North  Slope  Borough, 
AK.  Comment  Period  Ends:  10/09/ 
2007.  Contact:  Jim  Ducker  907-271- 
3130. 

EIS  No.  20070360,  Final  EIS,  BLM,  00. 
Overland  Pass  Natural  Gas  Liquids 


Pipeline  Project  (OPP),  Construction 
and  Operation  of  760  mile  Natural 
Gas  Liquids  Pipeline,  Right-of-Way 
Grant,  KS,  WY,  and  CO.  Wait  Period 
Ends:  09/24/2007.  Contact:  Tom 
Hurshman  970-240-5345. 

EIS  No.  20070361,  Draft  EIS,  FHW,  CA. 
Schuyler  Heim  Bridge  Replacement 
and  SR— 47  Expressway  Improvement 
Project,  from  Alameda  Street  to 
Pacific  Coast  Highway,  Funding,  U.S. 
Coast  Guard  Bridge  Permit,  U.S.Wrmy 
COE  Section  10  and  404  Permits, 

Ports  of  Long  Beach  and  Los  Angeles, 
Los  Angeles  County,  CA.  Comment 
Period  Ends:  10/16/2007.  Contact: 

Karl  Price  213-897-1839. 

EIS  No.  20070362,  Draft  EIS,  FRC,  OR, 
WA.  Bradwood  Landing  Project, 
Liquified  Natural  Gas  Import 
Terminal  and  Natural  Gas  Pipeline 
Facilities,  Construction  and 
Operation,  U.S.  Army  COE  Section  10 
and  404  Permits,  Clatsop  County,  OR 
and  Cowlitz  County,  WA.  Comment 
Period  Ends:  12/24/2007.  Contact: 
Andy  Black  1-866-208-3372. 

EIS  No.  20070363,  Draft  EIS,  COE,  CA. 
Carryover  Storage  and  San  Vicente 
Dam  Raise  Project,  Providing 
Additional  Storage  Capacity  for 
100,000  area  feet  of  Water  by  the  Year 
2011,  Issuance  of  Permits,  Section  10 
and  404  Permits,  San  Diego  County, 
CA.  Comment  Period  Ends:  10/09/ 
2007.  Contact:  Robert  R.  Smith  858- 
674-6784. 

EIS  No.  20070364,  Draft  Supplement, 
COE,  FL.  Rock  Mining  in  the  Lake 
Belt  Region  Plan,  Continuance  of 
Limestone  Mining  Construction, 
Section  404  Permit,  Miami-Dade 
County,  FL.  Comment  Period  Ends: 
10/22/2007.  Contact:  Leah  Oberlin 
561-472-3506. 

EIS  No.  20070365,  Draft  EIS,  USA,  00. 
PROGRAMMATIC — Army  Growth 
and  Force  Structure  Realignment, 
Implementation,  Nationwide. 
Comment  Period  Ends:  10/09/2007. 
Contact:  Mike  Ackerman  410-436- 
2522. 

EIS  No.  20070366,  Draft  EIS,  OSM,  00. 
Excess  Spoil  Minimization  Stream 
Buffer  Zones.  Proposed  Revisions  to 
the  Permanent  Program  Regulations 
Implementing  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
Concerning  the  Creation  and  Disposal 
of  Excess  Spoil  and  Coal  Mine  Waste 
and  Stream  Buffer  Zones.  Permit 
Application,  Comment  Period  Ends: 
10/15/2007.  Contact:  David  Hartos 
412-937-2909. 


Dated:  August  21,  2007. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  E7-16816  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2007-0501;  FRL-8145-6] 

Chloroplcrln,  Dazomet,  1 ,3- 
Dichloropropeiie,  Metam  potassium, 
Metam  sodium,  and  Methyi  bromide; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  EPA  issued  five  notices  in  the 
Federal  Register  of  May  2,  2007, 
announcing  the  availability  and  seeking 
comments  on  EPA’s  revised  human 
health  risk  assessments  and  risk 
mitigation  proposal  for  the-  fumigants 
chloropicrin,  dazomet,  1,3- 
dichloropropene,  metam  potassium, 
metam  sodium,  and  methyl  bromide.  On 
June  20,  2007,  EPA  issued  a  notice  in 
the  Federal  Register  extending  the 
comment  period  for  60  days,  until 
September  3,  2007.  This  document  is 
extending  the  comment  period  for 
another  60  days,  from  September  3, 

2007  to  November  3,  2007,  for  the  five 
actions. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  (see  the  May 
2,  2007  notices)  must  be  received  on  or 
before  November  3,  2007. 

ADDRESSES:  Follow  the  detailed 
instructions  as  provided  under 
ADDRESSES  in  the  Federal  Register 
documents  of  May  2,  2007. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
applicable  contact  persons  listed  in  the 
Federal  Register  documents  of  May  2, 
2007. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the  notice  a 
list  of  those  who  may  be  potentially 
affected  by  this  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  underFOR  FURTHER 
INFORMATION  CONTACT  in  the  Federal 
Register  documents  of  May  2,  2007. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  an  electronic 
copy  of  this  Federal  Register  document 
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through  the  electronic  docket  athttp:// 
www.regulations.gov,  you  may  access 
thisFederal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings 
ath  ttp :! I  WWW.  epa  .gov/fedrgstr. 

II.  What  Action  is  EPA  Taking? 

This  document  extends  the  public 
comment  periods  for  the  fumigants 
chloropicrin,  dazomet,  1,3- 
dichloropropene,  metam  potassium, 
metam  sodium,  and  methyl  bromide 
established  in  the  Federal  Register 
issued  on  May  2,  2007  (72  FR  24290, 
FRL-8127-7),  (72  FR  24292,  FRL-8126- 
7),  (72  FR  24294,  FRL-8124-8),  (72  FR 
24295,  FRL-8125-9),  and  (72  FR  24297, 
FRL-8125-7).  In  those  documents,  EPA 
announced  the  availability  of  the  risk 
assessments  and  risk  mitigation 
proposal  and  opened  60-day  public 
comment  periods.  A  subsequent  Federal 
Register  Notice  issued  on  June  20,  2007 
(FRL-8145-6)  extended  the  comment 
periods  to  September  3,  2007.  EPA  is 
hereby  extending  the  comment  periods, 
which  were  set  to  end  on  September  3, 
2007  to  November  3,  2007. 

III.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  4(g)(2)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  directs  that, 
after  submission  of  all  data  concerning 
a  pesticide  active  ingredient,  the 
Administrator  shall  determine  whether 
pesticides  containing  such  active 
ingredient  are  eligible  for  reregistration. 
Further  provisions  are  made  to  allow  a 
public  comment  period.  However,  the 
Administrator  may  extend  the  comment 
period  if  additional  time  for  comment  is 
requested. 

In  this  case,  the  National  Potato 
Council  as  well  as  McDermott,  Will,  and 
Emery  LLP,  on  behalf  of  the  Minor  Crop 
Farmer  Alliance  (MCFA),  have 
requested  additional  time  to  develop 
comments.  MCFA  is  an  alliance  of  more 
than  100  national  and  regional 
organizations  and  individuals 
representing  growers,  shippers,  packers, 
handlers  and  processors  of  various 
agricultural  commodities.  The  Agency 
believes  that  an  additional  60  days  is 
warranted. 

List  of  Subjects 

Environmental  protection.  Fumigants, 
Pesticides  and  pests. 


Dated:  August  20,  2007. 

Margaret  Rice, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E7-16813  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8459-9] 

Proposed  Administrative  Settlement 
Agreement  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Corneii-Dubilier 
Electronics,  Inc.  Superfund  Site, 
Located  in  South  Plainfield,  Middlesex 
County,  NJ 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  The  Evironmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
an  administrative  settlement  agreement 
that  resolves  certain  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA) 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C  9622(h).  In  accordance  with 
section  122(i)  of  CERCLA,  42  U.S.C. 
9622(i),  this  notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  agreement  and  of  the 
opportunity  to  comment. 

Under  the  proposed  administrative 
settlement,  the  settling  party,  D.S.C.  of 
Newark  Enterprises,  Inc.  (“DSC”)  will 
make  a  payment  of  $203,249  to  resolve 
its  liability  for  “Past  Response  Costs,” 
which  are  defined  as  those  costs  that 
EPA  has  paid  at  or  in  connection  with 
a  removal  action  performed  at  126 
Spicer  Avenue,  a  residential  property  in 
South  Plainfield,  New  Jersey  through 
December  31,  2006,  plus  accrued 
interest  on  those  costs.  DSC  will  also 
make  a  payment  of  $25,000  to  resolve  its 
liability  for  violation  of  an 
administrative  order  on  consent 
(“AOC”)  that  DSC  entered  into  with 
EPA  to  perform  the  removal  activities  in 
question. 

In  addition,  the  proposed 
administrative  settlement  provides  that 
EPA  may  enter  onto  DSC’s  property — a 
former  capacitor  manufacturing 
facility — to  perform  the  remedial  action 
called  for  in  the  Record  of  Decision  for 
Operable  Unit  2  of  the  Site,  which 
includes  soil  excavation  and  demolition 
of  contaminated  buildings. 


For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  EPA’s  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  EPA 
Region  2,  290  Broadway,  17th  floor  New 
York,  New  York  10007-1866. 

DATES:  Comments  must  be  provided  by 
September  24,  2007. 

ADDRESSES:  Comments  should  reference 
the  Cornell-Dubilier  Electronics,  Inc. 
Superfund  Site,  EPA  Docket  No. 
CERCLA-02-2007-2014,  and  should  be 
sent  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  Jersey  Superfund  Branch, 
290  Broadway — 17th  Floor,  New  York, 
NY  10007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Flanagan,  Assistant  Regional 
Counsel,  New  Jersey  Superfund  Branch, 
Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  17th 
Floor,  290  Broadway,  New  York,  New 
York  10007-1866.  Telephone:  212-637- 
3136. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposed  administrative  settlement, 
as  well  as  background  information 
relating  to  the  settlement,  may  be 
obtained  from  Sarah  Flanagan;  Assistant 
Regional  Counsel,  New  Jersey 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007-1866. 

Telephone:  212-637-3136. 

Dated:  August  13,  2007. 

John  S.  Frisco, 

Acting  Division  Director,  Emergency  and 
Remedial  Response  Division. 

[FR  Doc.  E7-16821  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8457-6] 

Notice  of  Proposed  Settlement 
Agreement  and  Opportunity  for  Public 
Comment;  Pennsylvania  Railroad 
Transformer  Superfund  Site 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(“CERCLA”),  42  U.S.C.  9622(h)(i), 


48638 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


notice  is  hereby  given  of  a  proposed 
settlement,  intended  to  resolve  the 
potential  liability  under  CERCLA  of  a 
party  for  response  costs  incurred  by 
EPA  and  by  the  United  States 
Department  of  Justice  on  behalf  of  EPA 
in  connection  with  the  Pennsylvania 
Railroad  Transformer  Superfund  Site, 
Pittsburgh,  Allegheny  County, 
Pennsylvania  (“Site”). 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  September  24,  2007. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  No.  CERC-03- 
2007-0250-CR,  by  mail  to:  Docket  Clerk 
{3RC00),  U.S.  Environmental  Protection 
Agency,  Region  111,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Weiss  (3RC42),  Office  of 
Regional  Counsel,  U.S.  EPA,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
Telephone:  (215)  814-2659.  Fax  number 
(215)  814-2603.  E-mail  address: 
weiss.  cyn  thia@epa  .gov. 

Robert  Sanchez  (3HS62),  U.S.  EPA, 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  Telephone:  (215)  814- 
3451.  Fax  number  (215)  814-2603.  E- 
mail  address:  sanchez.robert@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Additional  Information  About  the 
Proposed  Settlement  Agreement 

Notice  is  hereby  given  of  a  proposed 
administrative  agreement  between  the 
United  States  Environmental  Protection 
Agency  (“EPA”)  and  the  Pennsylvania 
Department  of  Transportation  that  has 
been  approved,  subject  to  public 
comment,  pursuant  to  section  122(h)(1) 
of  CERCLA.  The  administrative 
agreement  was^igned  by  the  Director  of 
the  Hazardous  Site  Cleanup  Division, 
EPA  Region  111,  on  August  6,  2007.  The 
settlement  provides  for  recovery  of 
$33,889.31,  which  represents  65.8%  of 
the  $51,445.16  costs  incurred  by  EPA  in 
connection  the  Site. 

EPA  will  receive  written  comments 
on  the  proposed  administrative 
settlement  for  a  period  of  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice.  EPA  may  withdraw  or  withhold 
consent  to  the  proposed  settlement 
agreement  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  CERCLA. - 
Unless  EPA  determines,  based  on  any 
comments  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 


U.  Additional  Information  About 
Commenting  on  the  Proposed 
Settlement  Agreement 

A.  How  Can  I  Get  a  Copy  of  the 
Settlement  Agreement? 

A  copy  of  the  proposed  Agreement  for 
Recovery  of  Past  Response  Costs  can  be 
obtained  from  the  U.S.  EPA,  Region  III, 
Office  of  Regional  Counsel  (3RC00), 

1650  Arch  Street,  Philadelphia, 
Pennsylvania  19103-2029  by  contacting 
Cynthia  Weiss,  Assistant  Regional 
Counsel,  at  (215)  814-2659,  or  via  e- 
mail  at  weiss.cynthia@epa.gov.  It  is 
important  to  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  to  the  public 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information,  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  as 
provided  in  the  ADDRESSES  section. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  “late.”  EPA  is  not  required  to 
consider  these  late  comments. 

If  you  submit  an  electronic  comment, 
EPA  recommends  that  you  include  your 
name,  mailing  address,  and  e-mail 
address  or  other  contact  information  in. 
the  body  of  your  comment.  This  ensures 
that  you  can  be  identified  as  the 
submitter  of  the  comment  and  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  comment.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment.  If 
EPA  cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

Dated:  August  10,  2007. 

Paul  Leonard, 

Acting  Director,  Hazardous  Site  Cleanup 
Division,  Region  III. 

[FR  Doc.  E7-16598  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8460-5] 

Proposed  CERCLA  Section  122(h) 
Ability  To  Pay  Settlement  for  the 
Westwood  Chemical  Corporation 
Superfund  Site,  Middletown,  Orange 
County,  NY 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  (“CERCLA”),  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  (“EPA”),  Region  II,  of  a 
proposed  Ability  To  Pay  settlement 
agreement  pursuant  to  section  122(h)  of 
CERCLA,  42  U.S.C.  9622(h),  with  Rocco 
Giovanniello,  an  individual  who  is  a 
potentially  responsible  party  for  the 
Westwood  Chemical  Corporation 
Superfund  Site  (“Site”)  in  Middletown, 
Orange  County,  New  York.  Under  the 
terms  of  the  settlement  agreement,  Mr. 
Giovanniello  would  pay  to  EPA  the 
amount  of  $25,000  towards 
reimbursement  of  EPA’s  past  costs  at  the 
Site  in  installments  as  follows:  an  initial 
installment  of  $15,000  following  the 
effective  date  of  the  settlement 
agreement,  and  a  second  installment  of 
$10,000,  plus  interest,  one  year  after  the 
effective  date.  The  settlement  includes  a 
covenant  by  EPA  not  to  sue  or  to  take 
administrative  action  against  the  settling 
party  pursuant  to  sections  106  and 
107(a)  of  CERCLA,  42  U.S.C.  9606  and 
9607(a),  with  regard  to  the  Site.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

EPA’s  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  EPA  Region  II,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

DATES:  Comments  must  be  submitted  on 
or  before  September  24,  2007. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  II  offices  at  290  Broadway,  New 
York,  New  York  10007-1866.  Comments 
should  reference  the  Westwood 
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Chemical  Corporation  Superfund  Site,  , 
Middletown,  Orange  County,  New  York, 
Index  No.  CERCLA-02-2007-2015.  To 
request  a  copy  of  the  proposed 
settlement  agreement,  please  contact  the 
EPA  employee  identified  helow. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Mintzer,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866. 
Telephone:  212-637-3168. 

Dated:  August  15,  2007. 

William  McCabe, 

Acting  Director,  Emergency  and  Remedial 
Response  Division,  Region  2. 

[FR  Doc.  E7-16793  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6560-50-P 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President’s  Council  of 
Advisors  on  Science  and  Technology 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President’s  Council  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (FACA). 

Dates  And  Place:  September  11,  2007, 
Washington,  DC.  The  meeting  will  be 
held  in  Room  100  at  the  Keck  Center  of 
the  National  Academies  at  500  5th  St. 
NW.,  Washington  DC. 

Type  of  Meeting:  Open.  Further 
details  on  the  meeting  agenda  will  be 
posted  on  the  PCAST  Web  site  at:  http:// 
www.ostp.gov/PCAST/pcast.html. 

Proposed  Schedule  and  Agenda:  The 
President’s  Council  of  Advisors  on 
Science  and  Technology  (PCAST)  is 
scheduled  to  meet  in  open  session  on 
Tuesday  September  11,  2007,  at 
approximately  9  a.m.  The  meeting  is 
scheduled  to  include  three  panels,  with 
presentations  and  discussion.  The 
PCAST  is  tentatively  scheduled  to 
convene  a  panel  on  partnerships 
between  universities  and  non¬ 
government  entities  in  support  of 
research.  The  PCAST  also  is  tentatively 
scheduled  to  convene  a  panel  on 
nanotechnology,  including 
presentations  on  biomedical  aspects  of 
nanotechnology  research  and  current 
Government  activities  supporting  risk 
assessment  and  risk  management.  The 
PCAST  also  is  tentatively  scheduled  to 
convene  a  panel  on  personalized  * 


medicine  as  part  of  the  Council’s  study 
of  policy  issues  associated  with 
realizing  the  benefits  of  scientific  and 
technological  advances  in  this  area.  This 
session  will  end  at  approximately  5  p.m. 
Additional  information  and  the  final 
agenda  will  be  posted  at  the  PCAST 
Web  site  at:  http://www.ostp.gov/ 
PCAST/ pcast.html. 

Public  Comments:  There  will  be  time 
allocated  for  the  public  to  speak  on  the 
above  agenda  items.  This  public 
comment  time  is  designed  for 
substantive  commentary  on  PCAST’s 
work  topics,  not  for  business  marketing 
piu’poses.  Please  submit  a  request  for 
the  opportunity  to  make  a  public 
comment  five  (5)  days  in  advance  of  the 
meeting.  The  time  for  public  comments 
will  be  limited  to  no  more  than  5 
minutes  per  person.  Written  comments 
are  also  welcome  at  any  time  following 
the  meeting.  Please  notify  Dr.  Celia 
Merzbacher,  PCAST  Executive  Director, 
at  (202)  456-7116,  or  fax  your  request/ 
comments  to  (202)  456-6021. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  regarding  agenda,  time,  and 
location  is  available  at  the  PCAST  Web 
site  at:  http://www.ostp.gov/PCAST/ 
pcast.html.  Questions  about  the  meeting 
should  be  directed  to  PCAST  Executive 
Director  Dr.  Celia  Merzbacher  at  (202) 
456-7116,  prior  to  3  p.m.  on  Friday, 
September  7,  2007.  Please  note  that 
public  seating  for  this  meeting  is  limited 
and  is  available  on  a  first-come,  first- 
served  basis. 

SUPPLEMENTARY  INFORMATION:  The 

President’s  Council  of  Advisors  on 
Science  emd  Technology  was 
established  by  Executive  Order  13226, 
on  September  30,  2001.  The  purpose  of 
PCAST  is  to  advise  the  President  on 
matters  of  science  and  technology 
policy,  and  to  assist  the  President’s 
National  Science  and  Technology 
Council  in  securing  private  sector 
participation  in  its  activities.  The 
Council  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  Dr.  John  H.  Marburger,  III, 
the  Director  of  the  Office  of  Science  and 
Technology  Policy,  and  by  E.  Floyd 
Kvamme,  a  Partner  at  Kleiner  Perkins 
Canfield  &  Byers. 

Celia  Merzbacher, 

CAST  Executive  Director,  Office  of  Science 
and  T ech n ology  Policy. 

[FR  Doc.  E7-16726  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3170-W4-P 


FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

SUMMARY:  Background. 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
Paperwork  Reduction  Act  Submission, 
supporting  statements  and  approved 
collection  of  information  instruments 
are  placed  into  OMB’s  public  docket 
files.  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

Request  for  comment  on  information 
collection  proposals 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following; 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve’s 
functions:  including  whether  the 
information  has  practical  utility: 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Comments  must  be  submitted  on 
or  before  October  23,  2007. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Reg  H-3:  7100-0196;  or  FR 
HMDA-LAR:  7100-0247,  by  any  of  the 
following  methods: 

•  Agency  Web  Site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
http :// WWW. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

regs.comments@federalreserve.gov. 
Include  docket  number  in  the  subject 
line  of  the  message. 

•  FAX:  202/452-3819  or  202/452- 
3102. 

•  Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available 
from  the  Board’s  Weh  site  at 
www.federalreserve.gov/generaIinfo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
paper  in  Room  MP-500  of  the  Board’s 
Martin  Building  (20th  and  C  Streets, 
NW.,  between  9  a.m.  and  5  p.m.  on 
weekdays. 

Additionally,  commenters  should 
send  a  copy  of  their  comments  to  the 
OMB  Desk  Officer  by  mail  to  the  Office 
of  Information  and  Regulatory  Affairs, 
U.S.  Office  of  Management  and  Budget, 
New  Executive  Office  Building,  Room 
10235,  725  17th  Street,  NW., 
Washington,  DC  20503  or  by  fax  to  202- 
395-6974. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  PRA  OMB  submission 
including,  the  proposed  reporting  form 
and  instructions,  supporting  statement, 
and  other  documentation  will  be  placed 
into  OMB’s  public  docket  files,  once 
approved.  These  documents  will  also  be 
made  available  on  tbe  Federal  Reserve 
Board’s  public  Web  site  at:  http:// 
www.federalreserve.gov/boarddocs/ 
reportforms/review.cfm  or  may  be 
requested  from  the  agency  clearance 
officer,  whose  name  appears  below. 

Michelle  Shore,  Federal  Reserve 
Board  Clearance  Officer  (202-452- 
3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
(202-263-4869),  Board  of  Governors  of 


the  Federal  Reserve  System, 

Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports: 

1.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Securities  Transactions  Pursuant  to 
Regulation  H  ’ 

Agency  form  number:  Reg  H-3 
OMB  control  number:  7100-0196 
Frequency:  On  occasion 
Reporters:  State  member  banks  and 
state  member  trust  companies 
Annual  reporting  hours:  102,359 
hours 

Estimated  average  hours  per  response: 
State  member  banks  with  trust 
departments  and  state  member  trust 
companies:  recordkeeping,  2.00  hours; 
disclosure,  16.00  hours.  State  member 
banks  without  trust  departments: 
recordkeeping;  15  minutes;  disclosure, 
5.00  hours.  ‘UODA 
Number  of  respondents:  232  state 
member  banks  with  trust  departments 
and  state  member  trust  companies,  and 
669  state  member  banks  without  trust 
departments 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  325).  If  the  records  maintained  by 
state  member  banks  come  into  the 
possession  of  the  Federal  Reserve,  they 
are  given  confidential  treatment  (5 
U.S.C.  552(b)(4),  (b)(6),  and  (b)(8)). 

Abstract:  State  member  banks  and 
state  member  trust  companies  are 
required  to  maintain  records  for  three 
years  following  a  securities  transaction. 
These  requirements’  are  necessary  to 
protect  the  customer,  to  avoid  or  settle 
customer  disputes,  and  to  protect  the 
institution  against  potential  liability 
arising  under  the  anti-fraud  and  insider 
trading  provisions  of  the  Securities 
Exchange  Act  of  1934. 

2.  Report  title:  Home  Mortgage 
Disclosure  Act  (HMDA)  Loan/ 
Application  Register  (LAR) 

Agency  form  number:  FR  HMDA-LAR 
OMB  control  number:  7100-0247 
Frequency:  Annual 
Reporters:  State  member  banks, 
subsidiaries  of  state  member  banks, 
subsidiaries  of  bank  holding  companies. 


‘  In  July  of  2004,  the  Securities  and  Exchange 
Commission  (SEC)  amended  Rule  17j-l  of  the 
Investment  Company  Act  of  1940  to  extend  the 
reporting  time  period  to  30  calendar  days  after  the 
end  of  the  calendar  quarter.  In  order  to  promote 
practical  and  uniform  recordkeeping  requirements 
that  are  consistent  with  the  SEC  and  other  federal 
banking  regulators’  rules,  the  Federal  Reserve  is  in 
the  process  of  revising  the  10  calendar  day 
reporting  requirement  for  state  member  banks  and 
state  member  trust  companies  to  a  30  calendar  day 
reporting  time  period. 


U.S.  branches  and  agencies  of  foreign 
banks  (other  than  federal  branches, 
federal  agencies,  and  insured  state 
branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled 
by  foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act.  • 

Annual  reporting  hours:  156,910 
hours 

Estimated  average  hours  per  response: 
State  member  banks,  242  hours;  and 
mortgage  subsidiaries,  192  hours. 

Nuniber  of  respondents:  527  State 
member  banks,  and  153  mortgage 
subsidiaries. General  description  of 
report:  This  information  collection  is 
mandatory  (12  U.S.C.  2803).  The 
information  is  not  given  confidential 
treatment,  however,  information  that 
might  identify  individual  borrowers  or 
applicants  is  given  confidential 
treatment  under  exemption  6  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(6))  and  section  304  (j)(2)(B)  of 
HMDA  (12  U.S.C.  2803). 

Abstract:  The  information  reported 
and  disclosed  pursuant  to  this 
collection  is  used  to  further  the 
purposes  of  HMDA.  These  include:  (1) 
To  help  determine  whether  financial 
institutions  are  serving  the  housing 
needs  of  their  communities;  (2)  to  assist 
public  officials  in  di.stributing  public- 
sector  investments  so  as  to  attract 
private  investment  to  areas  where  it  is 
needed;  and  (3)  to  assist  in  identifying 
possible” discriminatory  lending  patterns 
and  enforcing  anti-discrimination 
statutes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21,  2007. 

Jennifer  J.  Johnson, 

Secretary  of  tbe  Board. 

[FR  Doc.  E7-16767  Filed  8-23-07;  8:45  am) 
BILLING  CODE  621C-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
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views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  10,  2007. 

A.  Federal  Reserve  Bank  of  Atlanta 
(David  Tatum,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1 .  Guy  F.  Medley  and  Ann  S.  Medley; 
Michael  A.  Medley  and  Lanora  A. 
Medley;  Michael  P.  McCann  and  Janice 
A.  McCann;  Michael  A.  Bean  and 
Deborah  B.  Bean;  and  Jeffrey  K.  Stout 
and  Diane  O.  Stout,  all  of  Dothan, 
Alabama;  to  collectively  acquire  voting 
shares  of  Citizens  Southern  Bancshares, 
Inc.,  and  thereby  indirectly  acquire 
voting  shares  of  Citizens  State  Bank, 
both  of  Vernon,  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 


1.  Shaun  B.  Hayes,  St.  Louis, 
Missouri;  to  acquire  voting  shares  of 
Investors  Financial  Corporation  of  Pettis 
County,  Inc.,  and  thereby  indirectly 
acquire  voting  shares  of  Excel  Bank, 
both  in  Sedalia,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21,  2007. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E7-16787  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  6210-01 -S 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 


Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(h)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANS  # 

ACQUIRING  1 

ACQUIRED 

ENTITIES 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/23/2007 

20071756  . 

Green  Equity  Investors,  V,  L.P.  ... 

The  Container  Store,  Inc . 1 

The  Container  Store,  Inc. 

20071760  . 

Frozen,  LLC  . 

Reddy  Ice  Holdings,  Inc . j 

Reddy  Ice  Holdings,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATIONS— 07/24/2007 

20071434  . 

Warburg  Pincus  Private  Equity 
IX,  L.P. 

Marshall  &  lisley  Corporation  . j 

Metavante  Holdings  Company. 

20071650  . 

E-Ton  Solar  Tech  Co.,  Ltd . 

George  Fiegl . 

Adema  Technologies,  Inc. 

20071703  . 

Permira  IV  L.P.2  . 

Valentino  Fashion  Group  S.p.A.  .. 

Valentino  Fashion  Group  S.p.A. 

20071710  . 

Harbinger  Capital  Partners  Spe¬ 
cial  Situations  Offshore  Fund. 

Motient  Corporation  . 

1  Motient  Corporation. 

20071713  . 

SCR-Sibelco  N.V . 

Peak  Lime,  Inc . 

!  Peak  Lime,  Inc. 

20071723  . 

Metalmark  Capital  Partners,  L.P. 

Behrman  Capital  III  L.P . 

1  Hunter  Defense  Technologies,  Inc. 

20071740  . 

Avista  Capital  Partners,  L.P . 

Citigroup  Inc . 

j  IWCQ  Direct  Holdings  Inc. 

20071750  . 

Allied  Capital  Corporation . 

David  Kiger  . 

1  Worldwide  Express  Holdings,  LLC. 

20071761  . 

Blue  Point  Capital  Partners  II, 
L.P.. 

1  ValueClick,  Inc . 

Morgan  2001  Revocable  Trust  .... 

1  WDC  Exploration  &  Wells. 

20071767  . 

Mezi  Media,  Inc . 

1  Mezi  Media,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/25/2007 


20071708  . 

Diamond  Castle  Partners  IV,  L.P. 

Managed  Purchasing  LLC  . 

Chicago  Healthcare  Corp. 

Managed  Purchasing  LLC. 

20071712  . 

Murata  Manufacturing  Co.,  Ltd.  ... 

C&D  Technologies,  Inc . 

C&D  Dynamo  Corporation. 

C&D  Technologies  (CPS)  LLC. 

C&D  Technologies  de  Mexico  S.A.  de  C.V. 

Datel  Holding  Corporation. 

Dynamo  Acquisition  Corporation. 

NCL  Holdings  Limited. 

20071739  . 

Tanfield  Group  pic  . 

Allen  T.  Havlin  . 

Snorkel  Holdings  LLC. 

20071757  . 

Linn  Energy,  LLC . 

Dominion  Resources,  Inc-  . 

DEPI  Subco. 

DEPI  Survivor  LP. 

Dominion  Exploration  MidContinent,  Inc. 

Dominion  Gas  Marketing,  Inc 

DQTEPI  Subco. 

DOTEPI  Survivor  LP. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/26/2007 


20071702  . ] 

The  Goldman  Sachs  Group,  Inc.  ! 

NF  Acquisition  Corporation . | 

NF  Acquisition  Corporation. 

20071716  . 

United  Technologies  Corporation 

John  W.  Ward . ! 

Edward  B.  Ward  &  Company. 

20071724 . 1 

Fidelity  National  Information 

eFunds  Corporation  . 

eFunds  Corporation. 

:  Services,  Inc. 

20071741  . 

L’Qreal  S.A . 

Maly’s  of  California,  Inc . 

Maly’s  of  Utah,  LLC, 

20071746  . 

1  Serafina  Holdings  Limited . 

Intelsat  Holdings,  Ltd . 

Intelsat  Holdings,  Ltd. 
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TRANS  #  1 

ACQUIRING  ! 

ACQUIRED 

ENTITIES 

20071774  .  1 

Apax  Europe  Vl-A,  L.P . 

1 

ALM  Media  Group  Holdings,  Inc.  ! 

ALM  Media  Group  Holdings,  Inc. 

20071781  . 

F&H  Acquisition  Corp . 

Champps  Entertainment,  Inc . 

Champps  Entertainment,  Inc. 

20071787  .  1 

Sterling  Group  Partners  II,  L.P.  ... 

Intergrated  Service  Company  [ 
LLC.  i 

Integrated  Sen/ice  Company  LLC. 

20071790  . 

Fort  Chicago  Energy  Partners 
L.P.  ! 

Coventry  Health  Care,  Inc . 

Countryside  Power  Income  . j 

Countryside  Power  Income  Fund. 

20071794  . 

Dr.  Steven  M.  Scott  and  Rebecca 
J.  Scott. 

Florida  Health  Plan  Administrators,  LLC. 

20071795  . 

Pearls  Invest  S.a.r.l . . . 

Alpinvest  Partners  Direct  Invest¬ 
ments  2003  cv. 

Taminco  N.V. 

20071796  . 

Intel  Corporation  . 

1 

Nancy  Knowiton  and  David  Mar¬ 
tin. 

Univar  N.V . 

SMART  Technologies  Inc. 

20071833  . 

1 

1  Ulysses  Luxembourg  S.a.r.l . 

j  Univar  N.V. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/27/2007 


20071737  . 

Promontoria  Europe  Investments 
VI  LDC. 

Toro  US  Newco  Corp . 

Toro  US  Newco  Corp. 

20071751  . 

General  Atlantic  Partners  (Ber¬ 
muda),  L.P. 

Promontoria  Europe  Investments 
VI  LDC. 

Promontoria  Europe  Investments  XI  LDC. 

20071779  . 

SunGard  Capital  Corp  . 

VeriCenter,  Inc . . 

VeriCenter,  Inc. 

20071818  . 

Citigroup,  Inc . 

Big  Red,  Inc . 

Big  Red,  Inc. 

20071819  . 

American  Express  Company  . 

Ameriprise  Financial,  Inc . 

AMEX  Assurance  Company. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/30/2007 


20071653  .  j 

Lincolnshire  Equity  Fund  III,  L.P. 

Mr.  Roger  Chapman  . 

Nile  Chapman  Construction,  Inc. 

' 

RN  Industries,  Inc. 

1  1 

RN  Industries  Trucking,  Inc. 

1 

Timberline  Machinery. 

20071773  . 

CyberSource  Corporation  . 

Authorize.Net  Holdings,  Inc . 

Authorize.Net  Holdings,  Inc. 

20071817  . 

Con-way  Inc . 

1  Transportajion  Resources,  Inc.  ... 

Transportation  Resources,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/31/2007 


20071788  . 

20071803  . 

20071808  . 

20071829  . 

United  Group  Limited . | 

BH  Hotels  Holdco  LLC  . 

MidQcean  Partners  III,  L.P . j 

Hornbeck  Offshore  Services,  Inc. 

Steven  C.  Kletjian . 

Hilton  Hotels  Corporation  . 

Bushnell  Inc . 

Nabors  Industries,  Ltd . 

UNICCO  Service  Company. 

Hilton  Hotels  Corporation. 

Bushnell  Inc. 

Nabors  Industries  Ltd. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/01/2007 

20071772  . 

20071782  . 

20071822  . 

Thomas  Cressey  Fund  VIII,  LP  ... 
Citizens  Communications  Com¬ 
pany. 

The  Goldman  Sachs  Group,  Inc  .. 
Picis,  Inc . 

SKM  Equity  Fund  III,  L.P . 

j  ABRY  Partners  IV,  L.P . 

1  Picis,  Inc . 

Advanced  Homecare  Holdings,  Inc. 

Evans  Telephone  Holdings  Inc. 

Picis,  Inc. 

Lynx  Medical  Systems  Holding  Corp. 

20071823  . 

Francisco  Partners,  L.P . 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/03/2007 


20071488  . 

Spohn  Cement  GmbH  . 

Hanson  PLC  . 

Hanson  PLC. 

20071727  . 

Gilbert  Global  Equity  Partners,  ! 

Crown  Holdings,  Inc .  i 

C02LD,  LLC.  • 

- 

1 

L.P. 

1 

1 

1 

Crown  Biofuels,  LLC. 

Crown  Iron  Works  Company. 

Europa  Crown  Management  Ltd. 

Wuhan  Crown  Friendship. 

20071830  . 

JH  Investment  Partners,  L.P . j 

Cortec  Group  Fund  III,  LP . 

High  Response  Holdings,  Inc. 

20071831  . 

Consolidated  Communications 

North  Pittsburgh  Systems,  Inc . 

North  Pittsburgh  Systems,  Inc. 

Holdings,  Inc. 

20071840  . 

VeraSun  Energy  Corporation  . 

ASAIliance  Biofuels,  LLC . 

ASA  OPCO  Holding,  LLC. 

20071845  . 

Warner  Music  Group,  Corp . 

Barry  Diller . 

Front  Line  Management  Group,  Inc. 

20071846  . 

Warner  Music  Group,  Corp . 

Liberty  Media  Corporation  ....*. . 

Front  Line  Management  Group,  Inc. 

20071849  . 

Energizer  Holdings,  Inc  . 

Playtex  Products,  Inc . 

Playtex  Products,  Inc. 

20071875  . 

Maple  Tree  Holdings,  L.P . 

Cecil  Y.  Ray  Jr . 

The  Rigg  Group,  Inc. 

20071876  . 

Rosa  Anna  Magno  Garavoglia  .... 

Sammy  Roy  Hagar  . 

Cabo  Wabo,  LLC. 

Sociedad  de  Responsabilidad  Limitada  de  Capital 

Variable. 

20071877  . 

V.F.  Corporation  . 

Seven  For  All  Mankind,  LLC  . 

Seven  For  All  Mankind,  LLC. 

20071878  . 

Unicom  Investment  Bank  B.S.C. 
(c). 

Todd  D  and  Eleanor  T.  Yun  . 

Victron  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/06/2007 


20071800  ......... 

. 1  Accenture  Ltd . 

.  Michael  L.  George  . 

. j  George  Group  Consulting  Services,  L.P. 

i 

i  George  Group  Incorporated. 
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TRANS  # 

ACQUIRING 

ACQUIRED 

ENTITIES 

20071869  . 

20071885  . 

Manpower  Inc.  . . 

Dry  Creek  Corporation . 

The  Greenwood  Group,  Inc . 

Fortune  Brands . 

The  Greenwood  Group,  Inc. 

Bean  Wine  Estates,  Ihc. 

!  Global  Spirits  &  Wine,  Inc. 

Peak  Wines  International,  Inc. 

William  Hill  Napa,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/07/2007 


20071786  .  I 

Citigroup  Inc . j 

Automated  T rading  Desk,  Inc . 

Automated  Trading  Desk,  Inc. 

20071805  . j 

Google  Inc . i 

Postini,  Inc . 

Postini,  Inc. 

20071859  .  j 

Allied  Ccipital  Corporation . j 

Femdale  Pharma  Group,  Inc . 

Femdale  Pharma  Group,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/08/2007 

20071754  . 

Educational  Testing  Service  . 

2003  TIL  Settlement  . 

Prometric  Holdings  LLC 

20071776  . 

Carlyle  Europe  Partners  II,  L.P.  .. 

Zodiac  S.A . 

Debes  und  Wunder  GmbH. 

Marine  Holding  US  Corp. 

Zodiac  European  Pools  France  SAS. 

Zodiac  Group  Australia. 

Zodiac  Hurricane  Tech  Canada. 

Zodiac  International  S.A. 

Zodiac  Kem  GmbH. 

20071821  . 

Court  Square  Capital  Partners  II, 

Platinum  Equity  Capital  Partners, 

CHR  Holding  Corporation. 

L.P. 

L.P. 

20071839  . 

Palladium  Equity  Partners  III,  L.P 

The  Thcixton  Group,  Inc . 

■ 

• 

Allied  Business  Systems,  LLC 

Covington  Credit,  Inc. 

Covington  Credit  of  Alabama,  Inc. 

Covington  Credit  of  Georgia.  Inc. 

Covington  Credit  of  Texas,  Inc. 

Quick  Credit  Corporation. 

Southern  Finance  of  South  Carolina,  Inc. 

Southern  Finance  of  Tennessee,  Inc. 

Southern  Management  Corporation. 

Thaxton  Investment  Corporation. 

20071851  . 

RJO  Investor  Corp . 

Iowa  Grain  Company . 

Iowa  Grain  Company. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/09/2007 

20071759  . 

MJWAshley  . 

Everlast  Worldwide,  Inc . 

Everlast  Worldwide,  Inc. 

20071783  . 

LS  Power  Equity  Partners,  L.P.  ... 

T ransAlta  Corporation . 

TransAlta  Corporation. 

20071784  . 

LS  Power  Equity  Partners  II,  L.P. 

TransAlta  Corporation . 

TransAlta  Corporation. 

20071785  . 

Luminum  Energy  Partners  QP, 
L.P. 

New  Mountain  Partners  III,  L.P.  .. 

TransAlta  Corporation . 

TransAlta  Corporation. 

20071820  . 

i  Charterhouse  Equity  Partners  III, 

1  L.P. 

1  XOS  Technologies,  Inc . . . 

Oakleaf  Global  Holdings,  Inc. 

20071827  . 

JumpTV  Inc . 

XQS  Technologies,  Inc. 

20071870  . 

Blackstone  Capital  Partners  V, 
L.P. 

i  DJO  Incorporated  . 

i 

DJQ  Incorporated. 

1 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/10/2007 


20071752  . 

Littlejohn  Fund  III,  L.P . 

Hancock  Park  Capital  II,  L.P . j 

Synchronous  Aerospace  Group. 

20071762  . 

Maple  Hill  Holding  Company . 

Melvin  R.  Berlin  . 

Berlin  Packaging  L.L.C. 

20071765  . 

TPG  Partners  V,  L.P . 

Connell  Limited  Partnership  . j 

Wabash  Alloys,  L.L.C. 

20071793  . 

Carlyle  Partners  IV  Telecommuni- 

ARINC  Incorporated  . 1 

ARINC  Incorporated. 

cations,  L.P. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/13/2007 


20071778  . 

The  Finish  Line,  Inc . 

Genesco  Inc . 

!  Genesco  Inc. 

20071797  . 

S.A.C.  Capital  International,  Ltd. 

Applera  Corporation . 

!  Applera  Corporation. 

20071872  . 

Istithmar  PJSC . 

Jones  Apparel  Group,  Inc . 

j  Barneys  New  York,  Inc. 

20071879  . 

TreeHouse  Foods,  Inc . 

E.D.  Smith  Income  Fund  . 

1  E.D.  Smith  GP  Ltd. 

1  E.D.  Smith  &  Sons,  Limited. 

E.D.  Smith  &  Sons,  L.P. 

20071880  . 

Principal  Financial  Group,  Inc . 

Nationwide  Mutual  Insurance 
Company. 

j  Morley  Financial  Services,  Inc. 

i 

20071886  . 

R.H.  Donnelley  Corporation-. . 

Business.com,  Inc . 

j  Business.com,  Inc. 

20071887  . 

V.F.  Corporation  . 

Lucy  Activewear  Inc . 

j  Lucy  Activewear  Inc. 

20071888  . 

P.  Morgan  McCague . 

BCE,  Inc . 

1  BCE,  Inc. 

20071890  . 

The  Hearst  Family  Trust . 

GRP  II,  L.P . . 

UGO  Networks,  Inc. 

20071892  . 

BlackRock,  Inc . 

Quellos  Holdings,  LLC . 

1  Quellos  Group,  LLC. 

20071896  . 

Brockway  Moran  &  Partners 
Fund  111,  L.P. 

Steven  McLeod . 

1  Pacific  Crane  Maintenance  Company,  Inc. 
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TRANS  # 

ACQUIRING 

ACQUIRED 

ENTITIES 

20071897  . 

20071898  . 

Brockway  Moran  &  Partners 
Fund  III,  LP. 

Red  Sky  Holdings  L.P . 

Joseph  Gregorio  . 

CCS  Income  Trust . 

Pacific  Crane  Maintenance  Company,  Inc. 

CCS  Inc. 

20071901  . 

20071908  . 

20071909  . 

20071911  . 

20071920  . 

20071927  . 

20071928  . 

Weston  Presidio  V,  LP . 

ev3  Inc  . 

Carlyle  Partners  V  MC,  L.P . 

Fidelity  National  Financial,  Inc . 

CHS  Private  Equity  V  LP . 

UST  Inc . 

Vista  Equity  Partners  Fund  III, 
L.P. 

Summit  Energy  Services,  Inc . 

FoxHollow  Technologies,  Inc . 

Manor  Care,  Inc . 

Fidelity  National  Information 
Services,  Inc. 

American  Capital  Strategies  Ltd. 

Warren  and  Barbara  Winiarski  .... 

Misys  pIc . 

Summit  Energy  Services,  Inc. 

FoxHollow  Technologies,  Inc. 

Manor  Care,  Inc. 

Property  Insight,  LLC. 

SAV  Holdings  Inc. 

Swank  Audio  Visuals. 

Rainbowday  LLC 

Stag’s  Leap  Vineyards,  L.P. 

Stag’s  Leap  Wine  Cellars. 

Misys  Hospital  Systems,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/14/2007 

20071847  . 

Mr.  Yiitshak  Sharon  . 

Ergon,  Inc . 

Lion  Oil  Compemy. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/1 5/2007 

20071910  . 

TA  X  L.P  . 

Arnhold  and  S.  Bleichroeder 
Holdings,  Inc. 

j  Arnhold  and  S.  Bleichroeder  Holdings,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/16/2007 

20071824  . 

S.A.C.  Capital  International,  Ltd. 

WCI  Communities,  Inc . 

WCI  Communities,  Inc. 

• 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/17/2007 

20071337  . 

Nuance  Communications,  Inc . 

VoiceSignal  Technologies,  Inc.  ... 

VoiceSignal  Technologies,  Inc. 

20071791  . 

Apax  Europe  V— A.L.P . 

David  Martin  and  Nancy 
Knowiton. 

1329169  Alberta  Ltd. 

20071926  . 

Market  Dining  Holding,  LLC . 

McDonald's  Corporation  . 

Boston  Market  Corporation. 

20071975  . 

Steven  P.  Jobs  . 

Apple  Inc . 

j  Apple  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Contact 
Representative,  Federal  Trade 
Conunission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room  H- 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  07^150  Filed  8-23-07;  8:45  am] 
BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  National  Coordinator  for 
Health  Information  Technology;  Notice 
of  Pubiic  Meeting 

action:  Notice  of  intent  to  hold  a  public 
meeting  to  share  information  on 
establishing  an  American  Health 
Information  Community  Successor. 

SUMMARY:  On  September  5,  2007,  the 
Office  of  the  National  Coordinator  for 
Health  Information  Technology  will 
lead  a  technical  assistance  public 
meeting  to  share  information  and 


answer  detailed  questions  about  plans 
to  design  and  establish  a  successor  to 
the  American  Health  Information 
community,  including  information  on 
the  Notice  of  Funding  Availability. 

The  AHIC  is  a  federally  chartered 
advisory  committee  that  provides  input 
and  recommendations  to  the 
Department  of  Health  and  Human 
Services  (HHS)  on  how  to  make  health 
records  digital  and  interoperable,  and 
how  to  assure  that  the  privacy  and 
security  of  those  records  are  protected. 
(Please  visit  http://www.hhs.gov/ 
healthit/community/background/  for 
more  information  on  the  AHIC.)  The 
AHIC  charter  specifies  that  the  AHIC 
will  develop  and  advance 
recommendations  to  the  Secretary  on  a 
private-sector  health  information 
community  initiative  that  will  succeed 
the  AHIC.  The  AHIC  successor  will 
bring  together  public  and  private,  not- 
for-profit  and  for-profit  entities  that 
represent  all  sectors  of  the  health 
community.  This  new  public-private 
partnership  will  develop  a  unified 
approach  to  realize  an  effective,  secure, 
interoperable  nationwide  health 
information  system  that  improves  the 
quality,  safety,  and  efficiency  of  health 
care  in  the  U.S.  For  the  purposes  of 


facilitating  the  establishment  of  the 
AHIC  successor  and  convening  a 
planning  board,  HHS  will  award  a 
Cooperative  Agreement  that  allows  for 
substantial  involvement  by  the  Federal 
government.  Once  a  new  legal  entity  is 
established  and  after  certain  conditions 
are  met,  HHS  will  support  that  entity 
through  additional  funding  that  will 
enable  initial  operations  and  transition 
of  specific  AHIC  responsibilities  by  late 
Fall  2008. 

DATES:  September  5,  2007,  from  9:30 
a.m.  to  12  p.m.  (EDT);  registration  opens 
at  9  a.m. 

ADDRESSES:  Hubert  H.  Humphrey 
building  (200  Independence  Avenue, 
SW.,  Washington,  DC  20201), 

Conference  Room  705A. 

A  link  to  the  Web  cast  of  the  public 
meeting  will  be  available  on  the  AHIC 
transition  Web  site  at:  http:// 
www.hhs.gov/healthit/comm  unity/ 
background/ AHICsuccessor.html. 

Instructions  will  be  available  on  the 
day  of  the  meeting  about  how  to  submit 
questions  or  comments  via  phone  or  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Visit 
http://www.hhs.gov/healtbit/ 
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community/background/ 

AHICsuccessor.html. 

Dated:  August  20,  2007. 

Judith  Sparrow, 

Director,  American  Health  Information 
Community,  Office  of  Programs  and 
Coordination,  Office  of  the  National 
Coordinator  for  Health  Information 
Technology. 

[FR  Doc.  07-4151  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4150-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10241,  CMS- 
382,  CMS-10247,  and  CMS-10246]- 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request  . 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Serv'ices  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  tefhniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
Apnual  State  Report  and  Annual  State 
Performance  Rankings. 

Use:  The  Deficit  Reduction  Act  of 
2005  (DRA)  requires  CMS  to  contract 
with  a  vendor  to  conduct  a  monthly 
national  survey  of  retail  prescription 
drug  prices  and  to  report  the  prices  to 
the  States.  These  national  average  prices 
will  be  used  as  a  benchmark  by  the 
States  for  the  management  of  their 
prescription  drug  programs.  The  law 
also  requires  that  States  report  their 
drug  utilization  rates  for  noninnovator 
multiple  source  drugs,  their  payment 
rates  under  their  State  plan,  and  their 
dispensing  fees.  A  template  will  be  used 


to  facilitate  data  collection.  The  States’ 
rankings  are  to  be  presented  to  the 
Congress  and  the  States. 

Form  Number;  CMS-1 0241  (OMB#: 
0938-NEW). 

Frequency:  Reporting — Yearly. 

Affected  Public:  States,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  51. 

Total  Annual  Responses:  51. 

Total  Annual  Hours:  765. 

2.  Type  of  Information  Collection 
Request:  Extension  without  change  of  a 
currently  approved  collection. 

Title  of  InforAiation  Collection:  ESRD 
Beneficiary  Selection  and  Supporting 
Regulations  Contained  in  42  CFR 
414.330. 

Use:  Section  2145  amended  section 
1881  of  the  Social  Security  Act  and 
changes  the  way  the  Medicare  program 
pays  for  home  dialysis  services. 

Medicare  patients  who  currently  receive 
dialysis  in  a  facility  but  later  become 
home  dialysis  patients  must  complete 
the  CMS-382  form  at  the  time  they  go 
to  the  home  setting.  Facilities  are 
required  to  have  all  Medicare  home 
dialysis  patients  choose  one  of  two 
payment  methods.  Under  Method  I,  the 
dialysis  facility  assumes  responsibility 
for  patient  care  and  the  facility  provides 
all  dialysis  equipment  and  supplies 
needed  to  dialyze  at  home.  The  facility 
is  required  to  order,  store,  deliver,  and 
pay  the  manufacturers  and  suppliers  for 
these  items.  Under  Method  II,  the 
beneficiary  makes  his/her  own 
arrangement  for  securing  the  necessary 
supplies  and  dialysis  equipment.  Then, 
the  supplier  bills  the  Medicare  program 
(Carrier)  for  payment. 

Form  Number:  CMS-r382  (OMB#: 
0938-0372). 

Frequency:  Reporting — Yearly. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  7400. 

Total  Annual  Responses:  7400. 

Total  Annual  Hours:  617. 

3.  Type  of  Information  Collection 
Request:  New  collection. 

Title  of  Information  Collection: 
Sponsor  application  for  CMS  coverage 
under  the  Medicare  Clinical  Trial 
Research  Policy. 

Use:  The  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  has  supported 
the  participation  of  beneficiaries  in 
clinical  research  through  its  Clinical 
Trial  Policy  implemented  through  the 
National  coverage  determination  (NCD) 
process  since  2000.  Support  for 
participation  in  clinical  research  studies 
is  provided  through  the  coverage  of 
items  and  services  that  are  considered, 
usual  patient  care.  Usual  patient  care 
encompasses  all  items  and  services 
covered  by  the  program  for  any 


beneficiary,  i.e.,  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  illness  or  injury  to  improve  the 
functioning  of  a  malformed  body 
member. 

In  accordance  with  the  Clinical  Trial 
Policy/Clinical  Research  Policy  (CTP/ 
CRP),  CMS  requires  study  sponsors/ 
principal  investigators  to  meet  a  set  of 
standards  to  (1)  Ensure  that  all  sponsors 
and  investigators  conduct  clinical 
research  so  that  Medicare  covered  items 
and  services  are  reasonable  and 
necessary  to  obtain  valid  research 
outcomes  and  for  treating  research 
participants,  and  (2)  maximize  the 
health  outcomes  (and  minimize  risk)  for 
Medicare  beneficiaries. 

One  of  the  standards  states,  “The 
clinical  research  study  is  registered  on 
the  ClinicalTrials.gov  Web  site  by  the 
study  sponsor/principal  investigator 
prior  to  the  enrollment  of  the  first  study 
subject.”  In  practice,  we  anticipate  that 
study  sponsors/principal  investigators 
wishing  to  have  their  research  study 
listed  as  certified  on  our  Web  site,  and 
in  the  Federal  Register  will  register  the 
study  on  ClinicalTrials.gov  and 
complete  a  form  to  CMS  describing  the 
scope  and  nature  of  the  clinical 
research,  discussing  each  of  the 
standards  in  this  policy,  and  certifying 
that  all  standards  in  this  policy  have 
been  met.  CMS  will  only  review  this 
form  for  completeness.  We  are  seeking 
OMB  approval  for  the  form. 

Form  Number:  CMS-10247  (OMB#: 
0938-New). 

Frequency:  Reporting — one-time. 

Affected  Public:  Private  Sector — 
Business  or  other  for-profits  and  not-for- 
profit  institutions. 

Number  of  Respondents:  4,524. 

Total  Annual  Responses:  4,524. 

Total  Annual  Hours:  4,524. 

4.  Type  of  Information  Collection 
Request:  New  collection. 

Title  of  Information  Collection:  Cost 
and  Resource  Utilization  (CRU)  Data 
Collection  for  the  Medicare  Post  Acute 
Care  Payment  Reform  Demonstration. 

Use:  The  CRU  data  collection  is  part 
of  the  Post- Acute  Care  Payment  Reform 
Demonstration  mandated  by  Section 
5008  of  the  Deficit  Reduction  Act  of 
2005.  This  demonstration  is  intended  to 
address  problems  with  the  current 
Medicare  payment  systems  for  post¬ 
acute  care  services,  including  those  for 
Long  Term  Care  Hospitals,  Inpatient 
Rehabilitation  Facilities,  Skilled 
Nursing  Facilities,  and  Home  Health 
Agencies.  Each  of  these  four  types  of 
providers  currently  has  a  separate 
prospective  payment  system  (PPS)  with 
its  own  case-mix  groups,  payment  units, 
and  rates.  Each  case-mix  grouper  uses  a 
unique  set  of  items  to  measure  patients. 
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making  it  difficult  to  compare  severity, 
costs,  and  outcomes  across  settings. 
These  four  provider  types  form  a 
continuum  of  care  where  patients  may 
overlap  in  terms  of  the  conditions  being 
treated,  but  they  primarily  differ  in 
terms  of  the  severity  of  the  patients’ 
medical  or  functional  impairments.  The 
current  payment  methods  are  designed 
as  silos  that  do  not  recognize  the 
potential  overlap  in  case  mix  or  the 
complimentary  nature  of  the  services 
across  an  episode,  nor  does  it  allow  for 
standardized  measures  of  costs  across 
settings  since  each  PPS  was  developed 
independently  using  different 
measurement  systems  and  underlying 
assumptions. 

,  The  Post-Acute  Care  Payment  Reform 
Demonstration  will  examine  the  relative 
costliness  and  outcomes  of  post  acute 
cases  admitted  to  different  settings  for 
similar  conditions.  The  work  will  differ 
from  past  attempts  in  this  area  because 
it  will  use  a  standardized  case  mix  tool 
for  measuring  patient  severity  and  a 
standardized  resource  data  collection 
tool  in  all  four  post  acute  settings. 
Specifically,  the  legislation  requires  that 
CMS  provide  information  on  both  the 
fixed  and  variables  costs  for  each 
individual  treated  in  post  acute  care 
settings. 

The  CRU  data  collection  instruments 
are  designed  to  collect  a  provider’s 
routine  costs  to  specific  patients 
because  in  general,  nurses’  and  many 
other  direct  care  providers’  time  spent 
on  behalf  of  specific  patients  and  on 
activities  not  patient-specific,  is  not 
reported.  In  addition,  charges  for 
therapist  services  reported  on  claims 
may  not  sufficiently  measure  true 
relative  differences  in  therapy  resource 
costs  among  patients.  The  data  will  be 
used,  along  with  Medicare  claims  and 
cost  report  data,  to  examine  substitution 
issues:  How  do  costs  and  outcomes 
differ  for  post  acute  care  patients  with 
similar  case  mix  acuity  when  treated  in 
one  of  the  various  settings.  The  results 
will  be  used  to  provide  CMS  and 
Congress  information  on  setting-neutral 
payment  models,  revisions  to  single 
setting  payment  systems,  current 
discharge  placement  patterns,  and 
patient  outcomes  across  settings. 

Form  Number:  CMS-10246  (OMB#: 
0938-New).- 

Frequency:  Reporting  and 
Recordkeeping. 

Affected  Public:  Private  Sector — 
Business  or  other  for-profits  and  not-for- 
profit  institutions. 

Number  of  Respondents:  138. 

Total  Annual  Responses:  61,589. 

Total  Annual  Hours:  28,783. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  Site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  e- 
mai!  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  at  the  address  below,  no 
later  than  5  p.m.  on  October  23, '2007. 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development — B, 
Attention:  William  N.  Parham,  III, 
Room  C4-26-05,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850. 

Dated:  August  17,  2007. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

(FR  Doc.  E7-16805  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-216,  CMS-R- 
262,  CMS-10106,  and  CMS-10173] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burdeln 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Issuance  of  Advisory  Opinions 
Concerning  Physicians’  Referrals. 

Use:  Section  1877(g)(6)  of  the  Social 
Security  Act  (the  Act),  requires  that  the 
Department  of  Health  and  Human 
Services  issue  advisory  opinions 
concerning  whether  the  referral  of  a 
Medicare  patient  by  a  physician  for 
certain  designated  health  services  (other 
than  clinical  laboratory  services)  is 
prohibited  under  the  physician  referral 
provisions  of  the  Social  Security  Act. 
Section  1877(g)(6)  of  the  Act  requires 
that  the  Department  of  Health  and 
Human  Services  accept  requests  for 
advisory  opinions  made  after  November 
3,  1997  and  before  August  21,  2000. 
Section  543  of  the  Benefits 
Improvement  and  Protection  Act  of 
2001,  Public  Law  106-554,  extended 
indefinitely  the  period  during  which  the 
Department  of  Health  and  Human 
Services  accepts  requests  for  these 
advisory  opinions.  The  collection  of 
information  contained  in  42  CFR 
411.372  and  411.373  is  necessary  to 
comply  with  this  statutory  mandate,  and 
allow  CMS  to  consider  requests  for 
advisory  opinions  and  provide  accurate 
and  useful  opinions. 

Form  Number:  CMS-R-216  (OMB#: 
0938-0714). 

Frequency:  Once. 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions. 

Number  of  Respondents:  50. 

Total  Annual  Responses:  50. 

Total  Annual  Hours:  1,000. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  Plan 
Benefit  Package  (PBP)  and  Formulary 
Submission  for  Medicare  Advantage 
(MA)  Plans  and  Prescription  Drug  Plans 
(PDP). 

Use:  CMS  requires  that  MA  and  PDP 
organizations  submit  a  completed 
formulary  and  PBP  as  part  of  the  annual 
bidding  process.  During  this  process, 
organizations  prepare  their  proposed  * 
plan  benefit  packages  for  the  upcoming 
contract  year  and  submit  them  to  CMS 
for  review  and  approval.  To  see  the 
comprehensive  list  of  changes  from 
CY2007  to  CY2008,  please  refer  to  the 
document  entitled  “Appendix  B — PBP- 
Formulary  CY2008  List  of  Changes.” 

Form  Number:  CMS-R-262  (OMB#: 
0938-0763). 

Frequency:  Yearly. 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions. 

Number  of  Respondents:  450. 

Total  Annual  Responses:  4725. 
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Total  Annual  Hours:  10,800. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicare  Authorization  to  Disclose 
Personal  Health  Information. 

Form  Number:  CMS-10106  (0MB#: 
0938-931). 

Use:  Unless  permitted  or  required  by 
law,  §  164.508  of  the  Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information  final  rule  (67  FR 
53182)  prohibits  Medicare,  a  Health 
Insurance  Portability  and 
Accountability  (HIP  A  A)  covered  entity, 
from  disclosing  an  individual’s 
■  protected  health  information  without  a 
valid  authorization.  In  order  to  be  valid, 
an  authorization  must  include  specified 
core  elements  and  statements.  Medicare 
will  make  available  to  Medicare 
beneficiaries  a  standard,  valid 
authorization  to  enable  beneficiaries  to 
request  the  disclosure  of  their  protected 
health  information.  This  standard 
authorization  will  simplify  the  process 
of  requesting  information  disclosure  for 
beneficiaries  and  minimize  the  response 
time  for  Medicare.  The  completed 
authorization  will  allow  Medicare  to 
disclose  an  individual’s  personal  health 
information  to  a  third  party  at  the 
individual’s  request. 

Frequency:  Reporting — On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,000,000. 

Total  Arinual  Responses:  1,000.000. 

Total  Annual  Hours:  250,000. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Individuals  Authorized  Access  to  the 
CMS  Computer  Services  (lACS). 

Form  Number:  CMS-10173  (OMB#: 
0938-0989). 

Use:  The  Centers  for  Medicare  and 
Medicaid  Services  (CMS)  is  requesting 
the  Office  of  Management  and  Budget 
(OMB)  approval  of  the  Individuals 
Authorized  to  Customer  Service 
Application  for  Access  to  CMS 
Computer  Systems.  The  lACS  system 
provides  a  centralized  user  provisioning 
and  administration  service  that  supports 
the  creation,  deletion,  and  lifecycle 
management  of  enterprise  identities. 
•This  service  creates  accounts,  supports 
Role  Based  Access  Control  (RBAC),  the 
form  flow  approval  process  and 
enterprise  identity  audit  and 
recertification,  and  provides  business 
application  integration  points.  An 
application  integration  point  allows 
business  application  owners  to  use  the 
form  flow  process  of  the  user 
provisioning  service  to  approve  or  deny 


requests  for  access  to  business 
app'lications.  The  primary  purpose  of 
this  system  is  to  implement  a  unified 
ft’amework  for  managing  user 
information  and  access  rights,  for  those 
individuals  who  apply  for  and  are 
granted  access  across  multiple  CMS 
systems  and  business  contexts. 
Information  in  this  system  will  also  be 
used  to:  (1)  Support  regulatory  and 
policy  functions  performed  within  the 
Agency  or  by  a  contractor  or  consultant: 
(2)  support  constituent  requests  made  to 
a  Congressional  representative;  and  (3) 
to  support  litigation  involving  the 
Agency  related  to  this  system.  Although 
the  Privacy  Act  requires  only  that  the 
“routine  use”  portion  of  the  system  be 
published  for  comment,  CMS  invites 
comments  on  all  portions  of  this  notice. 

Frequency:  As  required. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 
and  Not-for-profit;  State,  Local  or  'Tribal 
governments. 

Number  of  Respondents:  60,000,000. 

Total  Annual  Responses:  15,000,000. 

Total  Annual  Hours:  15,000,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  e- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
or  faxed  within  30  days  of  this  notice 
directly  to  the  OMB  desk  officer:  OMB 
Human  Resources  and  Housing  Branch, 
Attention:  Carolyn  Lovett,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Fax  Number: 
(202) 395-6974. 

Dated:  August  17,  2007. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

(FR  Doc.  E7-16814  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1542-N2] 

Medicare  Program;  Announcement  of 
New  Members  to  the  Advisory  Panei 
on  Ambuiatory  Payment  Classification 
(APC)  Groups  f 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  Department 
of  Health  and  Hunian  Services  (DHHS). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  two 
new  members  selected  to  serve  on  the 
Advisory  Panel  on  Ambulatory  Payment 
Classification  (APC)  Groups  (the  Panel). 
The  purpose  of  the  Panel  is  to  review 
the  APC  groups  and  their  associated 
weights  and  to  advise  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (DHHS),  and  the  Administrator 
of  the  Centers  for  Medicare  &  Medicaid 
Services  (CMS),  concerning  the  clinical 
integrity  of  the  APC  groups  and  their 
associated  weights.  We  will  consider  the 
Panel’s  advice  as  we  prepare  the  annual 
updates  of  the  hospital  outpatient 
prospective  payment  system  (OPPS). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
inquiries  about  the  Panel,  please  contact 
the  Designated  Federal  Official  (DFO): 
Shirl  Ackerman-Ross,  DFO,  CMS,  CMM, 
HAPG,  DOC,  7500  Security  Boulevard, 
Mail  Stop  C4-05-17,  Baltimore,  MD 
21244-1850,  Phone  (410)  786-4474. 

APC  Panel  E-Mail  Address:  The  E- 
mail  address  for  the  Panel  is  as  follows: 
CMS  APCPanel@cms.hhs.gov. 

News  Media  Contact:  News  media 
representatives  must  contact  our  Public 
Affairs  Office  at  (202)  690-6145. 

CMS  Advisory  Committee  Hotlines: 
The  CMS  Federal  Advisory  Committee 
Hotline  is  1-877-449-5659  (toll  firee) 
and  (410)  786-9379  (local)  for 
additional  Panel  information. 

Web  Sites:  For  additional  information 
regarding  the  APC  Panel  membership, 
meetings,  agendas,  and  updates  to  the 
Panel’s  activities,  please  search  our  Web 
site  at  the  following  Uniform  Resource 
Locator  (URL):  http://www.cms.hhs.gov/ 
FACA/ 05 ^Advisory 
PanelonAmbulatoryPayment 
Classification  Grou  ps.aspttTopOfPage. 

The  public  may  also  access  the 
following  URL  for  the  Federal  Advisory 
Committee  Act  Web  site  to  obtain  APC 
Panel  information:  https:// 
www.fido.gov/facadatabase/logon.asp. 

A  copy  of  the  Panel’s  Charter  and 
other  pertinent  information  are  on  both 
Web  sites  mentioned  above.  You  may 
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also  e-mail  the  Panel  DFO  at  the  above 
e-mail  address  for  a  copy  of  the  Charter. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  is  required  by  section 
1833{t)(9)(A)  of  the  Social  Security  Act 
{the  Act),  [as  amended  by  section  201(h) 
of  the  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.  L.  106-113),  and  re¬ 
designated  by  section  202(a)(2)  of  the 
BBRA]  to  establish  and  consult  with  an 
expert  outside  advisory  panel  regarding 
the  clinical  integrity  of  the  APC  groups 
and  weights  that  are  components  of  the 
hospital  OPPS. 

The  APC  Panel  meets  up  to  three 
times  annually.  The  Charter  requires 
that  the  Panel  must  be  fairly  balanced  in 
its  membership  in  terms  of  the  points  of 
view  represented  and  the  functions  to 
be  performed.  The  Panel  consists  of  up 
to  15  members,  who  are  representatives 
of  providers,  and  a  Chair.  Each  Panel 
member  must  be  employed  full-time  by 
a  hospital,  hospital  system,  or  other 
Medicare  provider  subject  to  payment 
under  the  OPPS.  The  Secretary  or 
Administrator  selects  the  Panel 
membership  based  upon  either  self¬ 
nominations  or  nominations  submitted 
by  Medicare  providers  and  other 
interested  organizations.  All  members 
must  have  technical  expertise  to  enable 
them  to  participate  fully  in  the  work  of 
the  Panel.  This  expertise  encompasses 
hospital  payment  systems;  hospital 
medical-care  delivery  systems;  provider 
billing  systems;  APC  groups.  Current 
Procedural  Terminology  codes,  and 
alpha-numeric  Healthcare  Common 
Procedure  Coding  System  codes;  and 
the  use  and  payment  of  drugs  and 
medical  devices  in  the  outpatient 
setting,  as  well  as  other  forms  of 
relevant  expertise. 

The  Charter  requires  that  all  members 
have  a  minimum  of  5  years  experience 
in  their  area(s)  of  expertise,  but  it  is  not 
necessary  that  any  member  be  an  expert 
in  all  of  the  areas  listed  above.  For 
purposes  of  this  Panel,  consultants  or 
independent  contractors  are  not 
considered  to  be  full-time  employees  of 
hospitals,  hospital  systems,  or  other 
Medicare  providers  that  are  subject  to 
the  OPPS.  Panel  members  serve  up  to  4- 
year  terms.  A  member  may  serve  after 
the  expiration  of  his  or  her  term  until  a 
successor  has  been  sworn  in.  All  terms 
are  contingent  upon  the  renewal  of  the 
Panel’s  Charter  by  appropriate  action  ' 
before  its  termination.  The  Secretary  re¬ 
chartered  the  APC  Panel  effective 
November  21,  2006. 


II.  Announcement  of  New  Members 

The  Panel  may  consist  of  a  Chair  and 
up  to  15  Panel  members  who  serve 
without  compensation,  according  to  an 
advance  written  agreement.  Travel, 
meals,  lodging,  and  related  expenses  for 
the  meeting  are  reimbursed  in 
accordance  with  standard  Government 
travel  regulations.  We  have  a  special 
interest  in  ensuring  that  women, 
minorities,  representatives  from  various 
geographical  locations,  and  the 
physically  challenged  are  adequately 
represented  on  the  Panel. 

The  Secretary,  or  his  designee, 
appoints  new  members  to  the  Panel 
from  among  those  candidates 
determined  to  have  the  required 
expertise.  New  appointments  are  made' 
in  a  manner  that  ensures  a  balanced 
membership. 

The  Panel  presently  consists  of  the 
following  15  members  and  a  Chair:  (The 
asterisk  [*]  indicates  a  Panel  member 
whose  term  expires  on  09/30/2007.) 

•  Edith  Hambrick,  M.Dirj.D.,  Chair. 

•  Gloryanne  Brvant,'‘B'.S‘.)  R.H.I.A., 
R.H.I.T.,  C.C.S. 

•  Hazel  Kimmel,  R.N.,  C.C.S.,  C.P.C. 

•  *Sandra  J.  Metzler,  M.B.A., 

R.H.I.A.,  C.P.H.Q. 

•  Michael  D.  Mills,  Ph.D.,  M.S.P  H. 

•  Thomas  M.  Munger,  M.D.,  F.A.C.C. 

•  Beverly  Khnie  Philip,  M.D. 

•  Louis  Potters,  M.D.,  F.A.C.R. 

•  Russ  Ranallo,  M.S. 

•  James  V.  Rawson,  M.D. 

•  Michael  A.  Ross,  M.D.,  F.A.C.E.P. 

•  Judie  S.  Snipes,  R.N.,  M.B. A., 
F.A.C.H.E. 

•  Patricia  Spencer-Cisek,  M.S., 
A.P.R.N.-BC,  A.O.C.N.® 

•  *Lou  Ann  Schraffenberger,  M.B.A., 
R.H.I.A.,  C.C.S.-P. 

•  Kim  Allan  Williams,  M.D.,  F.A.C.C., 
F.A.B.C. 

•  Robert  Matthew  Zwolak,  M.D., 
Ph.D.,  F.A.C.S. 

On  March  23,  2007,  we  published  the 
notice  titled  “Request  for  Nominations 
to  the  Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups”  (CMS- 
1305-N2)  in  the  Federal  Register 
requesting  nominations  to  the  Panel 
replacing  Panel  members  whose  terms 
would  expire  by  September  30,  2007.  As 
a  result  of  that  Federal  Register  notice, 
we  are  announcing  two  new  members  to 
the  Panel.  One  new  3-year  appointment 
commences  on  August  1,  2007,  and  one 
new  4-year  appointment  commences  on 
October  1,  2007,  as  indicated  below: 

New  Panel  Members/Terms 

•  Michael  D.  Mills,  Ph.D.,  M.S.P.H., 
08/01/2007-09/30/2010. 

•  Patrick  Grusenmeyer,  Sc.D.,  M.P.A., 
10/01/2007-09/30/2011. 


Note:  Dr.  Mills  replaces  Dr.  Tyler  whose 
term  expired  03/31/2007.  Dr.  Grusenmeyer 
will  replace  Ms.  Schraffenberger  whose  term 
expires  on  09/30/2007.  Agatha  L.  Nolen. 
D.Ph.,  M.S.,  announced  in  a  previous  Federal 
Register  notice,  will  replace  Ms.  Metzler 
whose  term  expires  on  09/30/2007.) 

Authority:  Section  1833(t)  of  the  Act  (42 
U.S.C.  1395l(t)).  The  Panel  is  governed  by  the 
provisions  of  Public  Law.  92—463,  as  - 
amended  (5  U.S.C.  Appendix  2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program). - 

Dated:  July  19,  2007. 

Leslie  V.  Norwalk, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E7-16151  Filed  8-23-07:  8:45  am] 
BILLING  CODE  41 20-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Medicaid  Program;  Notice  of  Single- 
Source  Grant  Award  to  the  States  of 
Alabama,  Louisiana,  and  Mississippi 
for  the  Grant  Entitled  “Deficit 
Reduction  Act-Hurricane  Katrina 
Healthcare  Related  Provider 
Stabilization” 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS). 

ACTION:  Single-Source  Non-Competitive 
Supplemental  Awards. 

Funding  Amount:  $60,000,000. 

Period  of  Performance:  June  18, 

2007 — September  30,  2009. 

CFDA:  93.779. 

Authority:  Section  6201(a)(4)  of  the  Deficit 
Reduction  Act  of  2005  (DRA). 

Purpose 

The  Secretary  has  authorized  an 
additional  $60  million  in  supplemental 
DRA  grant  funds  to  be  made  available  to 
the  States  of  Alabama,  Louisiana,  and 
Mississippi.  The  methodology  is  based 
on  the  relative  share  of  each  eligible 
general  acute  care  hospital’s,  inpatient 
psychiatric  facility’s  (IPF),  community 
mental  health  center’s  (CMHC)  and 
skilled  nursing  facility’s  (SNF)  total 
Medicare  inpatient  payments  in  the 
FEMA  designated  counties  in  calendar 
year  2006  (the  latest  and  most  complete 
year  of  Medicare  billing  data  available 
to  CMS).  As  a  result,  this  funding  is 
being  allocated  for  each  State  in  the 
following  proportions:  44  percent  to 
Louisiana  ($26,223,040),  38  percent  to 
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Mississippi  ($23,243,995)  and  17 
percent  to  Alabama  ($10,532,965). 

This  supplemental  grant  program  is  to 
fund  State  payments  to  general,  acute 
care  hospitals,  IPFs,  CMHCs,  and  SNFs 
in  impacted  communities  that  face 
financial  pressures  because  of  changing 
wage  rates  that  are  not  yet  reflected  in 
Medicare  PPS  payment  methodologies. 

The  grant  funds  must  be  used  by  the 
States  to  make  payments  to  all  Medicare 
participating  general  acute  care 
hospitals,  IPFs,  CMHCs  and  SNFs  that 
are  currently  paid  under  a  Medicare  PPS 
in  the  impacted  communities.  States 
have  some  flexibility  in  determining  the 
methodology  to  determine  the  timing 
and  amount  of  provider  payments,  but 
the  methodology  must  reflect  each 
provider’s  relative  share  of  total 
Medicare  payments  during  a  specified 
period  of  time. 

Grant  funds  may  not  be  distributed  to 
general  acute  care  hospitals,  IPFs, 
CMHCs  and  SNFs  that  are  not  in 
operation.  States’  payment 
methodologies  should  specify  the 
relevant  time  periods  and  any  other 
factors  that  will  be  considered  in 
distributing  available  grant  funds 
according  to  the  principles  specified 
above,  and  are  subject  to  approval  by 
CMS. 

Under  the  authority  of  section 
6201(a)(4)  of  the  DRA  of  2005,  the 
Secretary,  Department  of  Health  and 
Human  Services,  has  invoked  his 
authority  to  restore  health  care  in 
impacted  communities  affected  by 
Hurricane  Katrina  by  offering  this 
unique  funding  opportunity  which  will 
enable  States  to  make  payments  to  assist 
general  acute  care  hospitals,  IPFs, 
CMHCs,  and  SNFs  that  are  paid  under 
a  Medicare  PPS,  with  the  financial 
pressures  that  may  result  from  changing 
wage  rates  in  those  impacted 
communities. 

Louisiana,  Mississippi  and  Alabama 
are  the  only  states  with  knowledge  and 
ability  to  administer  a  grant  designed  to 
affect  impacted  communities  in  their 
states.  For  the  reasons  cited  above,  the 
Secretary  has  directed  the  CMS  to  offer 
supplemental  single-source  awards  to 
the  States  of  Louisiana,  Alabama  and 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  J.  Taparanskas,  Ph.D.,  Health 
Insurance  Specialist,  Office  of  the 
Center  Director,  Centers  for  Medicaid 
and  State  Operations,  Centers  for 
Medicare  &  Medicaid  Services,  Mail 
Stop  S2-26-12,  7500  Security 
Boulevard,  Baltimore,  MD  21244,  (410) 
786-5245. 

Authority:  Section  6201(a)(4)  of  the  Deficit 
Reduction  Act  of  2005  (DRA). 


Dated:  July  2,  2007. 

Leslie  V.  Norwalk, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E7-16579  Filed  8-23-07;  8:45  ami 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Medicaid  Program;  Notice  of  Singie- 
Source  Grant  Award  to  the  State  of 
Louisiana  for  the  Grant  Entitied 
“Deficit  Reduction  Act-Hurricane 
Katrina  Heaithcare  Reiated 
Professionai  Workforce  Supply” 

agency:  Centers  for  Medicare  & 

Medicaid  Services  (CMS). 

ACTION:  Single-Source  Non-Competitive 
Supplemental  Award. 

Funding  Amount:  $35,000,000. 

Period  of  Performance:  June  18,  2007- 
September  30,  2009. 

CFDA:  93.779. 

Authority:  Section  6201(a)(4)  of  the  Deficit 
Reduction  Act  of  2005  (DRA). 

Purpose  » 

These  supplemental  grant  funds  will 
be  made  available  to  the  State  of 
Louisiana  to  fund  additional  State 
payments  for  professional  healthcare 
workforce  fulfillment  in  Greater  New 
Orleans,  which  has  continued  to  face 
unique  health  professional  shortages  as 
a  result  of  Hurricane  Katrina  and  its 
subsequent  floods.  With  nearly  4,500 
doctors  displaced  and  approximately  50 
percent  of  the  physicians  who  worked 
in  Region  1  before  Hurricane  Katrina,  no 
longer  practicing  there.  Greater  New 
Orleans  is  experiencing  a  shortage  of 
primary  care  doctors  to  see  Medicaid 
and  uninsured  patients. 

Funding  awarded  under  this  grant 
program  must  be  used  by  the  State  to 
make  payments  for  purposes  of 
recruitment  and  retention  of 
professional  health  care  staff  for  the 
impacted  communities.  For  purposes  of 
this  grant,  impacted  communities  are 
those  four  parishes  located  in  the  State 
of  Louisiana  that  comprise  Region  1 ,  as 
defined  by  the  Louisiana  Department  of 
Health  and  Hospitals,  namely,  Orleans, 
Jefferson,  St.  Bernard,  and  Plaquemines. 

The  grant  funds  must  be  used  only  for 
purposes  of  recruitment  or  retention  of 
healthcare  workforce  professionals  in 
Greater  New  Orleans.  The  State  has 
been  given  flexibility  in  determining  the 
payment  methodology,  the  scope  and 
type  of  activities,  criteria  for  awarding 


payment,  and  the  amount  of  payments 
to  be  made  to  such  professionals. 
Payment  recipients  are  limited  to 
licensed  healthcare  professionals. 
Activities  include  those  that  were 
recommended  by  the  Louisiana  Health 
Care  Redesign  Collaborative  (LHCRC)  in 
their  concept  paper  submitted  to  the 
Secretary  on  October  20,  2006.  These 
activities  include  but  are  not  limited  to; 
income  guarantees,  annual  medical 
malpractice  payment  relief,  loan 
repayments,  and  incentive  payments 
(relocation  expenses  and  sign-on 
bonuses).  Grant  funds  may  not  be 
distributed  to  staff  who  are  no  longer 
providing  professional  healthcare 
services  in  the  Greater  New  Orleans  area 
at  the  time  of  the  disbursement  of  grant 
funds.  All  payments  must  be  made 
under  this  grant  program  by  September 
30,  2009. 

Payments  to  physicians,  nurses,  and 
other  professional  healthcare  workforce 
staff  under  this  program  are  not  allowed 
to  be  considered  payments  for  Medicare, 
Medicaid  or  other  specific  services,  and 
are  not  available  as  the  non-Federal 
share  of  expenditures  or  for 
supplemental  disproportionate  share 
hospital  payments.  Payments  cannot  be 
made  conditional  on  the  provision  of 
any  particulea  items  or  services  by  the 
professionals. 

Under  the  authority  of  section 
6201(a)(4)  of  the  Deficit  Reduction  Act 
(DRA),  the  Secretary,  Department  of 
Health  and  Human  Services  (DHHS)  has 
invoked  his  authority  to  restore  health 
care  in  impacted  communities  affected 
by  Hurricane  Katrina  by  offering  this 
unique  funding  opportunity  which  v.dll 
give  further  incentive  to  the  retention 
and  recruitment  of  health  care 
workforce  professionals  in  Greater  New 
Orleans.  Louisiana  is  the  only  State  with 
knowledge  and  ability  to  administer  a 
grant  designed  to  affect  impacted 
Louisiana  communities.  For  this  reason, 
the  Secretary  has  directed  the  Centers 
for  Medicare  &  Medicaid  Services  to 
issue  a  single-source  award  to  the  State 
of  Louisiana  to  increase  access  to  health 
care  services  and  to  relieve  economic 
pressures  suffered  by  health  care 
providers  resulting  from  both  the 
hurricane  and  its  subsequent  flooding. 

For  Further  Information  Contact: 
Wendy  J.  Taparanskas,  Ph.D.,  Health 
Insurance  Specialist,  Office  of  the 
Center  Director,  Centers  for  Medicaid 
and  State  Operations,  Centers  for 
Medicare  &  Medicaid  Services,  Mail 
Stop  S2-26-12,  7500  Security 
Boulevard,  Baltimore,  MD  21244,  (410) 
786-5245. 
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Dated:  July  2,  2007. 

Leslie  V.  Norwalk, 

Acting  Administrator,  Centers  for  Medicare 
8-  Medicaid  Services. 

[FR  Doc.  E7-16594  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

.[CMS-3193-N] 

Town  Hall  Meeting  Regarding  the 
Effect  of  Coverage  and  Payment  on 
Clinical  Research  Study  Participation 
and  Retention,  September  20,  2007 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  Town  Hall  Meeting. 

SUMMARY:  This  notice  announces  a 
Town  Hall  meeting  to  allow  interested 
parties  to  provide  individual  advice  and 
recommendations  to  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
regarding  the  impacts  of  health 
insurance  coverage,  and  payment  for 
items,  and  services  in  clinical  research 
studies  on  the  generalizability  and 
validity  of  study  results  and  findings  to 
guide  decision-making. 

DATES:  Meeting  Date:  The  public 
meeting  will  be  held  on  September  20, 
2007  from  1  p.m.  until  4  p.m.,  D.S.T. 

Registration  and  Special 
Accommodations  Deadlines:  For 
security  reasons,  individuals  wishing  to 
attend  this  meeting  must  register  by  5 
p.m.,  D.S.T.  on  September  13,  2007. 
Persons  attending  the  meeting  who  are 
hearing  or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify  Michelle  Atkinson  as 
specified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  by  5  p.m. 
D.S.T.  on  September  13,  2007. 
ADDRESSES:  Meeting  Location:  The 
meeting  will  be  held  in  the  main 
auditorium  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Blvd,  Baltimore,  MD  21244. 

Registration:  Register  by  contacting 
Maria  Ellis  (410-786-0309; 
Maria.EIIis@cms.hhs.gov,  Centers  for 
Medicare  &  Medicaid  Services,  OCSQ- 
Coverage  and  Analysis  Group,  Cl-09- 
06,  7500  Security  Boulevard,  Baltimore, 
MD  21244).  You  may  access  up-to-date 
information  on  this  meeting  at  http:// 
www.cms.hhs.gov/center/coverage.asp. 
Please  use  this  site  to  access  the  system 
that  will  permit  you  to  submit  written 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Atkinson,  410-786-2881; 
Michelle.Atkinson@cms.hhs.gov, 

Centers  for  Medicare  &  Medicaid 
Services,  OCSQ-Coverage  and  Analysis 
Group,  Cl-09-06,  7500  Security 
Boulevard,  Baltimore,  MD  21244. 
SUPPLEMENTARY  INFORMATION: 

I.  Meeting  Topic 

In  May  2007,  CMS  entered  into  an 
interagency  agreement  with  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ)  to  work  with  the  Duke 
Evidence-Based  Practice  Center  to 
develop  a  White  Paper  that  will  assist 
CMS  in  our  decisions  regarding 
payment  policy,  especially  the  timing  of 
initiating  coverage,  for  new  therapeutic 
agents.  The  Duke  Evidence-Based 
Practice  Center  has  assembled  a  panel 
for  this  project.  The  agenda  for  the  town 
hall  meeting  is  as  follows: 

•  Review  the  planned  methodology. 

•  Advise  the  investigators  at  the  Duke 
Center  for  Clinical  Health  Policy 
Research  regarding  key  informants. 

•  Provide  critical  input  on  content  of 
the  conference  calls,  topics  for 
discussion,  and  direction  for  the 
literature  search. 

Background  information  about  this 
topic,  including  instructions  for 
submitting  written  comments,  is 
available  on  the  Internet  at  http:// 
w'ww. cms.hhs.gov/center/coverage/asp. 
This  meeting  will  specifically  discuss 
the  following  issues: 

•  How  do  payment  policies  by  CMS 
and  other  third-party  payers  affect 
enrollment  into  clinical  trials? 

•  How  do  payment  policies  by  CMS 
and  other  third-party  payers  affect 
randomization  and  blinding  within 
clinical  trials? 

•  What  is  the  summary  impact  of  this 
effect? 

•  Does  the  timing  of  third-party 
payment  in  the  clinical  trial  process 
impact  the  development  of  better 
evidence? 

•  Do  differing  payment  structures 
within  clinical  trials  affect  the  resulting 
evidence? 

All  interested  parties  are  invited  to 
attend  or  participate  via  teleconference. 
The  perspectives  expressed  during  this 
meeting  and  in  writing  will  assist  the 
Duke  Center  for  Clinical  Health  Policy 
Research  in  drafting  the  White  Paper. 

II.  Registration  Instructions 

The  CMS  Coverage  and  Analysis 
Group  is  coordinating  meeting 
registration.  While  there  is  no 
registration  fee,  individuals  must 
register  to  attend.  Register  by  contacting 
Maria  Ellis  at  the  address  by  the  dates 
specified  in  the  ADDRESSES  and  DATES 


sections  of  the  notice,  respectively. 
Please  provide  your  name,  address, 
organization,  telephone  and"  fax 
numbers,  and  e-mail  address. 

You  will  receive  a  registration 
confirmation  with  instructions  for  your 
arrival  at  the  CMS  complex.  You  will  be 
notified  if  the  seating  capacity  has  been 
reached. 

III.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore.  Federal 
security  measures  are  applicable.  In 
planning  your  arrival  time,  we 
recommend  allowing  additional  time  to 
clear  security. 

In  order  to  gain  access  to  the  building 
and  grounds,  individuals  must  present 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel  before  being  allowed 
entrance.  Security  measures  also 
include  inspection  of  vehicles,  inside 
and  out,  at  the  entrance  to  the  grounds. 
In  addition,  all  individuals  entering  the 
building  must  pass  through  a  metal 
detector.  All  items  brought  to  CMS, 
whether  personal  or  for  the  purpose  of 
demonstration  or  to  support  a 
demonstration,  are  subject  to  inspection. 
We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for 
demonstration  or  to  support  a 
demonstration. 

Parking  permits  and  instructions  will 
be  issued  upon  arrival. 

Note;  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the 
meeting.  The  public  may  not  enter  the 
building  earlier  than  45  minutes  prior  to  the 
convening  of  the  meeting. 

All  visitors  must  be  escorted  in  areas 
other  than  the  lower  and  first  floor 
levels  in  the  Central  Building. 

Authority:  Medicare — Supplementary 
Medical  Insurance  Program. 

Dated:  August  9,  2007. 

Herb  B.  Kuhn, 

Acting  Deputy  Administrator,  Centers  for 
Medicare  &■  Medicaid  Services. 

[FR  Doc.  E7-16581  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

tCMS-1481-N4] 

Medicare  Program;  Emergency  Medical 
Treatment  and  Labor  Act  (EMTALA) 
Technical  Advisory  Group  (TAG) 
Meeting — September  17-18,  2007 

agency:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
seventh  and  final  meeting  of  the 
Emergency  Medical  Treatment  and 
Labor  Act  (EMTALA)  Technical 
Advisory  Group  (TAG).  In  addition,  this 
notice  announces  the  selection  of  a  new 
member  of  the  EMTALA  TAG.  The^ 
purpose  of  the  EMTALA  TAG  is  to 
review  regulations  affecting  hospital 
and  physician  responsibilities  under 
EMTALA  to  individuals  who  come  to  a 
hospital  seeking  examination  or 
treatment  for  medical  conditions.  The 
primary  purpose  of  the  seventh  meeting 
is  to  enable  the  EMTALA  TAG  to  hear 
additional  testimony,  to  further  consider 
written  responses  from  medical 
societies  and  other  organizations  on 
specific  issues  considered  by  the  TAG  at 
previous  meetings,  and  to  finalize  the 
recommendations  for  the  Secretary. 
However,  the  public  is  permitted  to 
attend  this  meeting  and,  to  the  extent 
that  time  permits  and  at  the  discretion 
of  the  Chairperson,  the  EMTALA  TAG 
may  hear  comments  from  the  floor. 
DATES:  Meeting  Date:  The  meetings  of 
the  EMTALA  TAG  announced  in  this 
notice  are  to  be  held  on  the  following 
dates: 

Monday,  September  17,  2007,  9  a.m. 
to  5  p.m.  EST. 

Tuesday,  September  18,  2007,  9  a.m. 
to  5  p.m.  EST. 

Registration  Deadline:  All  individuals 
must  register  in  order  to  attend  this 
meeting.  Individuals  who  wish  to  attend 
the  meeting  but  do  not  wish  to  present 
testimony  must  register  by  September 
10,  2007.  Individuals  who  wish  to 
attend  the  meeting  and  to  present  their 
testimony  must  register  by  August  27, 
2007  and  must  submit  copies  of  their 
testimony  in  writing  by  September  3, 
2007.  See  section  IV  for  more  detailed 
registration  instructions. 

Comment  Deadline:  Written 
comments/statements  to  be  presented  to 
the  EMTALA  TAG  must  be  received  by 
September  3,  2007. 

Special  Accommodations:  Individuals 
requiring  sign-language  interpretation  or 
other  special  accommodations  should 


send  a  request  for  these  services  to  Eric 
Ruiz  by  5  p.m.  on  September  3,  2007, 
at  the  address  listed  below. 

ADDRESSES:  Meeting  Address:  The 
EMTALA  TAG  meeting  will  be  held  in 
Room  5051  of  the  Wilbur  J.  Cohen 
Building,  330  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

Mailing  and  E-mail  Addresses  for 
Inquiries  or  Comments:  Inquiries  or 
comments  regarding  this  meeting  may 
be  sent  to — Eric  Ruiz,  Division  of  Acute 
Care,  Centers  for  Medicare  &  Medicaid 
Services,  Mail  Stop  C4-08-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Inquiries  or  comments  may 
also  be  e-mailed  to 
Eric.Ruiz@cms.hhs.gov  or 
EMTALATAG@cms.hhs.gov. 

Web  Site  Address  for  Additional 
Information:  For  additional  information 
on  the  EMTALA  TAG  meeting  agenda 
topics,  updated  activities,  and  to  obtain 
Charter  copies,  please  go  to  our  Internet 
Web  site  at  {http://wwi\'.cms.hhs.gov/ 
faca/07_emtalatag.asp). 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Ruiz  (410)  786-0247.  Renate  Rockwell 
(410)  786-4645.  Press  inquiries  are 
handled  through  the  CMS  Press  Office 
at  (202)  690-6145. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1866(a)(l)(I),  1866(a)(l)(N), 
and  1867  of  the  Social  Security  Act  (the 
Act)  impose  specific  obligations  on 
Medicare-participating  hospitals  that 
offer  emergency  services.  These 
obligations  concern  individuals  who 
come  to  a  hospital  emergency 
department  and  request  or  have  a 
request  made  on  their  behalf  for 
examination  or  treatment  for  a  medical 
condition.  The  Emergency  Medical 
Treatment  and  Labor  Act  (EMTALA) 
applies  to  all  these  individuals, 
regardless  of  whether  or  not  they  are 
beneficiaries  of  any  program  under  the 
Act.  Section  1867  of  the  Act  sets  forth 
requirements  for  medical  screening 
examinations  for  emergency  medical 
conditions,  as  well  as  necessary 
stabilizing  treatment  or  appropriate 
transfer. 

Regulations  implementing  the 
EMTALA  legislation  are  set  forth  at  42 
CFR  489.20(1),  (m),  (q)  and  (r)  and 
489.24.  Section  945  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA)  (Pub. 
L.  108-173),  mandates  that  the  Secretary 
establish  a  Technical  Advisory  Group 
(TAG)  for  advice  concerning  issues 
related  to  EMTALA  regulations  and 
implementation. 

Section  945  of  the  MMA  specifies  that 
the  EMTALA  TAG— 


•  Shall  review  the  EMTALA 
regulations: 

•  May  provide  advice  and 
recommendations  to  the  Secretary 
concerning  these  regulations  and  their 
application  to  hospitals  and  physicians; 

•  Shall  solicit  comments  and 
recommendations  from  hospitals, 
physicians,  and  the  public  regarding 
implementation  of  such  regulations;  and 

•  May  disseminate  information 
concerning  the  application  of  these 
regulations  to  hospitals,  physicians,  and 
the  public. 

The  EMTALA  TAG,  as  chartered 
under  section  945  of  the  MMA,  is  also 
governed  by  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  Appendix  2)  for  the 
selection  of  members  and  the  conduct  of 
all  meetings. 

In  the  May  28,  2004  Federal  Register 
(69  FR  30654),  we  specified  the 
statutory  requirements  regarding  the 
charter,  general  responsibilities,  and 
structure  of  the  EMTALA  TAG.  That 
notice  also  solicited  nominations  for 
members  based  on  the  statutory 
requirements  for  the  EMTALA  TAG.  In 
the  August  27,  2004  Federal  Register 
(69  FR  52699),  we  solicited  nominations 
again  for  members  in  two  categories 
(patient  representatives  and  a  State 
survey  agency  representative)  for  which 
no  nominations  were  received  in 
response  to  the  May  28,  2004  Federal 
Register  notice.  Section  945(b)  of  the 
MMA  specifies  the  composition  of  the 
TAG.  (For  more  information  regarding 
the  TAG  composition,  see  the  May  28, 
2004  Federal  Register  (69  FR  30655). 

In  the  March  15,  2005  Federal  - 
Register  (70  FR  12691),  we  announced 
the  inaugural  meeting  of  the  EMTALA 
TAG  and  the  membership  selection.  In 
the  May  18,  2005  Federal  Register  (70 
FR  28541),  the  September  23,  2005 
Federal  Register  (70  FR  55903),  the 
April  7,  2006  Federal  Register  (7l  FR 
17888),  the  September  29,  2006  Federal 
Register  (71  FR  57543),  and  the  March 
23,  2007  Federal  Register  (72  FR 
13803),  we  announced  the  second, 
third,  fourth,  fifth,  and  sixth  meetings  of 
the  EMTALA  TAG,  respectively,  with  a 
purpose  to  hear  public  testimony  and 
consider  written  responses  from 
medical  societies  and  other 
organizations  on  specific  issues 
considered  by  the  EMTALA  TAG  at  its 
previous  meetings.  The  EMTALA  TAG 
has  established  the  following  three 
subcommittees: 

•  On-Call  Subcommittee 
(Chairperson,  John  Kusske,  M.D.) 
charged  with  reviewing  the  testimony 
and  other  materials  provided  to  the  TAG 
to  identify  some  specific  issues  related 
to  on-call  requirements. 
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•  Action  Subcommittee  (Chairperson, 
Julie  Nelson,  J.D.)  charged  with 
identifying  issues  other  than  on-call 
issues. 

•  Framework  Subcommittee 
(Chairperson,  Charlotte  Yeh,  M.D.) 
charged  with  clarifying  the  historical 
context  and  conceptual  basis  for  the 
TAG’S  recommendations  and 
developing  a  document  for  review  and 
approval  by  the  TAG. 

II.  Meeting  Format,  Agenda,  and 
Presentation  Topics 

A.  Meeting  Format 

The  initial  portion  of  the  meeting, 
which  will  convene  at  9  a.m.  on 
September  17,  will  involve  opening 
remarks  and  will  be  followed  by  a 
limited  period  of  public  testimony  on 
issues  related  to  EMTALA  and  its 
implementation.  TAG  members  will 
have  the  opportunity  to  ask  questions, 
prioritize  the  topics  presented,  and  to 
conduct  other  necessary  business.  At 
the  conclusion  of  each  day’s  meeting,  to 
the  extent  that  time  is  available  and  at 
the  discretion  of  the  Chairperson,  the 
public  will  be  permitted  a  reasonable 
time  to  comment  on  issues  being 
considered  by  the  TAG. 

B.  Tentative  Meeting  Agenda 

The  tentative  agenda  for  the  EMTALA 
TAG  meetings  is  as  follows; 

Day  1 

Convenes  at  9  a.m. 

•  Welcome,  Call  to  Order,  and 
Opening  Remarks 

•  Administrative  and  Housekeeping 
Issues 

•  Public  Testimony  on  Issues  Related 
to  EMTALA  and  Its  Implementation 

•  Subcommitte  Reports 

•  Public  Comment. 

Day  2 

Convenes  at  9  a.m. 

•  Subcommittee  Reports  (cont.) 

•  Public  Comment. 

C.  Public  Presentations 

Only  individuals  who  register  and 
submit  written  testimony  as  specified  in 
the  SECURITY  INFORMATION  section  of  this 
notice  will  be  considered  registered 
presenters.  The  time  allotted  for  each 
presentation  will  be  approximately  5 
minutes  and  will  be  based  on  the 
number  of  registered  presenters. 
Presenters  will  speak  in  their  assigned 
order.  If  registered  presenters  are  not 
given  an  opportunity  to  speak  because 
of  time  restrictions,  we  will  accept  and 
present  their  written  testimony  to  the 
TAG  members.  Comments  from  other 
participants  (individuals  who  are  not 
registered  presenters)  may  be  heard  after 


the  scheduled  testimonies,  if  time 
permits. 

If  there  are  individuals  who  cannot 
attend  the  meeting  but  wish  to  submit 
comments/statements  regarding  issues 
related  to  the  EMTALA  TAG,  we  will 
accept  and  present  their  written 
comments/statements  at  the  meeting  if 
their  comments/statements  are  received 
by  postal  mail  or  email  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
notice  by  September  3,  2007. 

III.  Registration  Instructions 

The  Center  for  Medicare  Management 
of  CMS  is  coordinating  meeting 
registration.  While  there  is  no 
registration  fee,  all  individuals  must 
register  to  attend  due  to  limited  seating. 
As  specified  in  the  DATES  section  of  this 
notice,  individuals  who  wish  to  attend 
the  meeting  but  do  not  plan  to  present 
testimony  must  register  by  September 
10,  2007.  Individuals  who  would  like 
both  to  attend  and  to  present  testimony 
on  issues  relating  to  the  EMTALA  TAG 
must  register  by  August  27,  2007  and 
must  state  specifically  in  their 
registration  request  that  they  wish  to 
present  testimony  for  EMTALA  TAG 
consideration.  A  copy  of  the  presenter’s 
written  testimony  must  be  received  by 
CMS  at  the  address  specified  in  the 
ADDRESSES  section  of  this  notice  by 
September  3,  2007. 

You  may  register  by  sending  an  e-mail 
to  Marianne  Myers  at 
Marianne.Myers@cms.hhs.gov,  by  fax  to 
the  attention  of  Marianne  Myers  at  (410) 
786-0681,  or  by  telephone  at  (410)  786- 
5962.  All  registration  requests  must 
include  your  name,  name  of  the 
organization  (if  applicable),  address, 
telephone  and  fax  numbers,  e-mail 
address  (if  available).  Individuals  will 
receive  a  registration  confirmation  with 
instructions  for  your  arrival  at  the 
Wilbur  J.,.  Cohen  Building.  If  seating 
capacity  has  been  reached,  registrants 
will  be  notified  that  the  meeting  has 
reached  capacity.  All  registrants  are 
asked  to  arrive  at  the  Wilbur  J.  Cohen 
Building  no  later  than  20  minutes  before 
the  scheduled  starting  time  of  each 
meeting  session  they  wish  to  attend. 

IV.  Security  Information 

Since  this  meeting  will  be  held  in  a 
Federal  government  building.  Federal 
security  measures  are  applicable.  As 
noted  above,  in  planning  your  arrival 
time,  we  recommend  allowing 
additional  time  to  clear  security.  In 
order  to  gain  access  to  the  building, 
participants  must  bring  a  government- 
issued  photo  identification  such  as  a 
driver’s  license  or  a  passport  and  a  copy 
of  your  registration  information  for  the 


meeting.  Access  may  be  denied  to 
persons  without  proper  identification. 

All  persons  entering  the  building 
must  pass  through  a  metal  detector.  In 
addition,  all  items  brought  to  CMS, 
whether  personal  or  for  the  purpose  of 
demonstration  or  to  support  a 
presentation,  are  subject  to  inspection. 
We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for 
demonstration  or  to  support  a 
presentation. 

V.  Selection  of  New  EMTALA  TAG 
Member 

In  the  March  15,  2005  Federal 
Register  (70  FR  12691),  we  announced 
the  EMTALA  TAG  membership.  One  of 
those  original  members,  a  hospital 
representative,  is  unable  to  complete  his 
term  of  service.  In  selecting  a 
replacement,  the  TAG  must  maintain 
the  member  composition  described  in 
section  945(b)  of  the  MMA.  We  note  that 
section  945(b)(1)  of  the  MMA  specifies 
that:  “4  [members  of  the  TAG]  shall  be 
representatives  of  hospitals.”  For  this 
reason  and  to  ensure  that  the  concerns 
of  hospitals  are  appropriately 
considered  during  TAG  deliberations, 
another  hospital  representative  has  been 
selected  to  serve  as  a  member  of  the 
TAG.  The  new  member  is  Rachel  Seifert 
of  Community  Health  Systems  in 
Franklin,  Tennessee. 

Authority:  Section  945  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA). 

Dated:  August  16,  2007. 

Herb  Kuhn, 

Administrator,  Centers  for  Medicare  Er 
Medicaid  Services. 

[FR  Doc.  E7-16583  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3184-N] 

Medicare  Program;  Meeting  of  the 
Medicare  Evidence  Development  and 
Coverage  Advisory  Committee 
(MedCAC)— October  22, 2007 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Medicare 
Evidence  Development  &  Coverage 
Advisory  Committee  (MedCAC) 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  20077 Notices 


48653 


(“Committee”)  entitled  CMS 
Evidential}'  Priorities  for  Medicare.  The 
Committee  generally  provides  advice 
and  recommendations  about  whether 
scientific  evidence  is  adequate  to 
determine  if  certain  medical  items  and 
services  are  reasonable  and  necessary 
under  the  Medicare  statute. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisor}'  Committee  Act  (5 
U.S.C.  App.  2,  section  10(a)). 

DATES:  The  public  meeting  will  be  held 
on  Monday,  October  22,  2007  from  7:30 
a.m.  until  4:30  p.m.,  d.s.t. 

Deadline  for  Presentations  and 
Written  Comments:  Send  written 
comments  and  presentations  to  the 
address  specified  in  the  ADDRESSES 
section  by  5  p.m.,  d.s.t.  on  September 
17,  2007. 

Deadline  for  Meeting  Registration:  For 
security  ^easons,  individuals  wishing  to 
attend  this  meeting  must  register  by  .'i 
p.m.  d.s.t.  on  October  15,  2007. 

Deadline  for  Submitting  Request  for 
Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify  the  Executive  Secretary 
as  specified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

ADDRESSES:  Meeting  Location:  The 
meeting  will  be  held  in  the  main 
auditorium  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Blvd.,  Baltimore,  MD  21244. 

Registration:  Register  bv  contacting 
Maria  Ellis  410-786-0309,  or 
Maria.Ellis@cms.hhs.gov:  Centers  for 
Medicare  &  Medicaid  Services,  OCSQ- 
Coverage  and  Analysis  Group,Cl-09- 
06,  7500  Security  Blvd.,  Baltimore,  MD 
21244. 

Presentation  and  Comment 
Submission:  Submit  presentations  and 
comments  to  Michelle  Atkinson,  at 
MedCACpresentations@cms.hhs.gov. 

Web  Site:  You  may  access  up-to-date 
information  on  this  meeting  at  http:// 
www.cms.hhs.gov/FACA/ 
02_aspTopOfPage. 

Submission  of  Presentations  and 
Comments:  Interested  persons  may 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  pending 
before  the  Committee.  Please  submit 
written  comments  and  presentations  to 
the  Executive  Secretary  at  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice.  Presentations  once 
submitted  are  final.  No  further  changes 
to  the  presentation  will  be  accepted 
after  submission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Atkinson,  Executive  Secretary 


for  MedCAC,  Centers  for  Medicare  & 
Medicaid  Services,  OCSQ-Coverage  and 
Analysis  Group,  Cl-09-06,  7500 
Securitv  Blvd.,  Baltimore,  MD  21244. 
410-786-2881; 

Micbelle.Atkinson@cms.bhs.gov. 

SUPPLEMENTARY  INFORMATION; 

I.  Meeting  Topic 

On  December  14,  1998,  we  published 
a  notice  in  the  Federal  Register  (63  FR 
68780)  to  describe  the  Medicare 
Goverage  Advisory  Committee  (MCAC), 
which  provides  advice  and 
recommendations  to  CMS  about  clinical 
issues.  The  MCAC  was  subsequently 
rechartered  as  the  Medicare  Evidence 
Development  and  Coverage  Advisory 
Committee  (MedCAC). 

This  notice  announces  the  October  22, 
2007  public  meeting  of  the  Committee. 
This  meeting  is  to  assist  CMS  in 
developing  priorities  for  evidence 
development  for  issues  of  major 
importance  to  the  Medicare  program 
and  the  Medicare  population  to  provide 
a  framework  for  the  scientific 
community  advancement  of  research 
projects  that  concern  Medicare 
beneficiaries.  Certain  disease  processes 
account  for  a  large  percentage  of 
services  provided  to  our  beneficiaries 
and  specific  treatments  and  healthcare 
delivery  processes  have  a  great  impact 
on  beneficiary  outcomes.  The  end 
product  of  the  MedCAC  is  a  priority  list 
of  research  topics  with  the  most 
potential  impact  on  Medicare  and 
Medicare  beneficiaries  to  contribute  to 
the  body  of  medical  evidence  specific  to 
the  Medicare  populations.  Background 
information  about  this  topic,  including 
panel  materials,  is  available  at  http:// 
i\'ww.cms.gov/coverage. 

II.  Meeting  Procedures 

This  meeting  is  open  to  the  public. 
The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  30  minutes.  The 
Committee  may  limit  the  number  and 
duration  of  oral  presentations  to  the 
time  available.  If  you  wish  to  make 
formal  presentations,  you  must  do  the 
following: 

•  Notify  the  Executive  Secretary  as 
specified  in  FOR  FURTHER  INFORMATION 
CONTACT  section  of  the  notice. 

•  Submit  the  following  to  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice  by  the  date  specified  in  the 
DATES  section  of  this  notice:- 

•  A  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments  you 
wish  to  present. 

•  The  names  and  addresses  of 
proposed  participants. 

•  A  written  copy  of  your 
presentation.  Your  presentation  should 


consider  the  questions  we  have  posed  to 
the  Committee  and  focus  on  the  issues 
specific  to  the  topic.  The  questions  will 
be  available  on  the  following  Web  site: 
http://H'ww.cms. bhs.gov/FACA/ 
02jaspTopOfPage. 

We  require  that  you  declare  at  the 
meeting  whether  you  have  any  financial 
involvement  with  manufacturers  of  any 
items  or  services  being  discussed  (or 
with  their  competitors). 

After  the  public  and  CMS 
presentations,  the  Committee  will 
deliberate  openly  on  the  topic. 

Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
time  except  at  the  request  of  the 
chairperson.  The  Committee  will  also 
allow  a  15  minute  unscheduled  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topic.  At 
the  conclusion  of  the  day,  the  members 
will  vote  and  the  Committee  will  make 
its  recommendation. 

III.  Registration  Instructions 

The  Coverage  and  Analysis  Group  is 
coordinating  meeting  registration.  While 
there  is  no  registration  fee,  individuals 
must  register  to  attend.  Register  by 
contacting  Maria  Ellis  as  specified  in  the 
ADDRESSES  section  of  this  notice  by  the 
date  as  specified  in  the  DATES  section  of 
this  notice.  Please  provide  your  name 
(as  it  appears  on  your  government- 
issued  identification),  address, 
organization,  telephone,  and  fax 
numbers,  and  e-mail  address. 

You  will  receive  a  registration 
confirm.ation  with  instructions  in 
preparation  for  your  arrival  at  the  CMS 
complex.  You  will  be  notified  if  the 
seating  capacity  has  been  reached. 

This  meeting  is  located  on  Federal 
property;  therefore,  for  security  reasons, 
any  individuals  wishing  to  attend  this 
meeting  must  register  by  the  date 
specified  in  the  DATES  section  of  this 
notice. 

IV.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore.  Federal 
security  measures  are  applicable.  In 
planning  your  arrival  time,  we 
recommend  allowing  additional  time  to 
clear  security. 

Security  measures  include  the 
following: 

•  Presentation  of  government-issued 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel. 

•  Interior  and  exterior  inspection  of 
vehicles  (this  includes  engine  and  trunk 
inspection)  at  the  entrance  to  the 
grounds.  Parking  permits  and 
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instructions  will  be  issued  after  the, 
vehicle  inspection. 

•  Passing  through  a  metal  detector 
and  inspection  of  items  brought  into  the 
building.  We  note  that  all  items  brought 
to  CMS,  whether  personal  or  for  the 
purpose  of  demonstration  or  to  support 
a  demonstration,  are  subject  to 
inspection.  We  cannot  assume 
responsibility  for  coordinating  the 
receipt,  transfer,  transport,  storage,  set¬ 
up,  safety,  or  timely  arrival  of  any 
personal  belongings  or  items  used  for 
demonstration  or  to  support  a 
demonstration. 

Note:  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the 
meeting.  The  public  may  not  enter  the 
building  earlier  than  30  to  45  minutes  prior 
to  the  convening  of  the  meeting. 

All  visitors  must  be  escorted  in  areas 
other  than  the  lower  and  first  floor 
levels  in  the  Central  Building. 

Authority:  5  U.S.C.  App.  2,  section  10(a). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  August  20,  2007. 

Barry  M.  Straube, 

Chief  Medical  Officer  and  Director,  Office 
of  Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services. 

[FR  Doc.  E7-16825  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-7005-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education,  September  20,  2007 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  Appendix  2,  section  10(a)  (Pub. 

L.  92-463),  this  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Medicare  Education  (the  Panel)  on 
September  20,  2007.  The  Panel  advises 
and  makes  recommendations  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  and  the  Administrator  of 
the  Centers  for  Medicare  &  Medicaid 
Services  on  opportunities  to  enhance 
the  effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program.  This  meeting  is  open  to  the 
public. 


DATES:  Meeting  Date:  September  20, 

2007  from  9  a.m.  to  3:30  p.m.,  E.D.T. 

Deadline  for  Meeting  Registration, 
Presentations,  and  Written  Comments: 
September  13,  2007,  12  p.m.,  E.D.T. 

Deadline  for  Requesting  Special 
Accommodations:  September  5,  2007, 

12  p.m.,  E.D.T. 

ADDRESSES:  Meeting  Location:  Hotel 
Palomar,  2121  P  Street,  NW., 
Washington,  DC  20037,  (202)  448-1800. 

Meeting  Registration,  Presentations, 
and  Written  Comments;  Lynne  Johnson, 
Health  Insurance  Specialist,  Division  of 
Forum  and  Conference  Development, 
Office  of  External  Affairs,  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Mail  stop  Sl-05- 
06,  Baltimore,  MD  21244-1850  or 
contact  Ms.  Johnson  via  e-mail  at 
Lynne.fohnson@cms.hhs.gov. 

Meeting  Registration:  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available.  Persons 
wishing  to  attend  this  meeting  must 
register  by  contacting  Lynne  Johnson  at 
the  address  listed  in  the  ADDRESSES 
section  of  this  notice  or  by  telephone  at 
(410)  786-0090,  by  12  p.m.,  E.D.T.,  on 
September  13,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Johnson,  (410)  786-0090.  Please 
refer  to  the  CMS  Advisory  Committees’ 
Information  Line  (1-877-449-5659  toll 
free)/(410-786-9379  local)  or  the 
Internet  [http://\vww.cms.hhs.gov/ 
FACA/04_APME.asp)  for  additional 
information  and  updates  on  committee 
activities.  Press  inquiries  are  handled 
.  through  the  CMS  Press  Office  at  (202) 
690-6145. 

SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act  (42 
U.S.C.  217a),  as  amended,  grants  to  the 
Secretary  the  authority  to  establish  an 
advisory  panel  if  the  Secretary  finds  the 
panel  necessary  and  in  the  public 
interest.  The  Secretary  signed  the 
charter  establishing  this  Panel  on 
January  21,  1999  and  approved  the 
renewal  of  the  charter  on  November  14, 
2006.  The  establishment  of  the  charter 
and  the  renewal  of  the  charter  were 
announced  in  the  February  17,  1999 
Federal  Register  (64  FR  7899),  and  the 
March  23,  2007  Federal  Register  (72  FR 
13796),  respectively.  The  Panel  advises 
and  makes  recommendations  to  the 
Secretary  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  on  opportunities  to 
enhance  the  effectiveness  of  consumer 
education  strategies  concerning  the 
Medicare  program. 

The  goals  of  the  Panel  are  as  follows: 

•  To  develop  and  implement  a 
national  Medicare  education  program 


that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  To  enhance  the  Federal 
government’s  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  To  expand  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  progreun. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and  build 
a  community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Anita  B.  Boles,  Independent  Consultant, 
Health  Communications;  Gwendolyn  T. 
Bronson,  SHINE/SHIP  Counselor, 
Massachusetts  SHINE  Program;  Dr. 
Yanira  Cruz,  President  emd  Chief 
Executive  Officer,  National  Hispanic 
Council  on  Aging;  Clayton  Fong, 
President  and  Chief  Executive  Officer, 
National  Asian  Pacific  Center  on  Aging; 
Nan  Kirsten-Forte,  Executive  Vice 
President,  Consumer  Services,  WebMD; 
Dr.  Jessie  C.  Gruman,  President  and 
Chief  Executive  Officer,  Center  for  the 
Advancement  of  Health;  Betty  L. 
Kennard,  Vice  President,  Government 
Programs  and  Compliance,  Health  First 
Health  Plans;  Dr.  David  Lansky, 

Director,  Health  Program,  Markle 
Foundation;  Dr.  Daniel  Lyons,  Senior 
Vice  President,  Government  Programs, 
Independence  Blue  Cross;  Dr.  Frank  B. 
McArdle,  Manager,  Hewitt  Research 
Office,  Hewitt  Associates;  Traci 
McClellan,  J.D.,  Executive  Director, 
National  Indian  Council  on  Aging;  Dr. 
Keith  Mueller,  Professor  and  Section 
Head,  Health  Services  Research  and 
Rural  Health  Policy,  University  of 
Nebraska;  Lee  Partridge,  Senior  Health 
Policy  Advisor,  National  Partnership  for 
Women  and  Families;  Myisha  M. 
Patterson,  National  Health  Coordinator, 
National  Association  for  the 
Advancement  of  Colored  People; 
Rebecca  Snead,  Executive  Vice 
President/Chief  Executive  Officer, 
National  Alliance  of  State  Pharmacy 
Associations;  William  A.  Steel, 
President,  The  National  Grange;  Marvin 
Tuttle,  Jr.,  CAE,  Executive  Director  and 
Chief  Executive  Officer,  Financial 
Planning  Association;  Catherine  Valenti, 
Chairperson  and  Chief  Executive 
Officer,  Caring  Voice  Coalition;  and 
Grant  Wedner,  Web  Education,  Daily 
Strength,  Inc. 

The  agenda  for  the  September  20, 
2007  meeting  will  include  the  following: 

•  Recap  of  the  previous  (April  17, 
2007)  meeting. 
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•  Report  on  Subcommittee  Meetings 
and  Activities. 

•  Medicare  Outreach,  Education,  and 
Partnering  Activities  Update. 

•  Public  Comment. 

•  Listening  Session  with  CMS 
Leadership. 

•  Next  Steps. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  submit  a  written 
copy  of  the  oral  presentation  to  Lynne 
Johnson  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice  by  the 
date  listed  in  the  DATES  section  of  this 
notice.  The  number  of  oral  presentations 
may  be  limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Johnson  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
notice  by  the  date  listed  in  the  DATES 
section  of  this  notice. 

Individuals  requiring  sign  language 
interpretation  or  other  special 
accommodations  should  contact  Ms. 
Johnson  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice  by  the 
date  listed  in  the  DATES  section  of  this 
notice. 

Authority:  Sec.  222  of  the  Public  Health 
Service  Act  (42  U.S.C.  217a)  and  sec.  10(a) 
of  Pub.  L.  92—463  (5  U.S.C.  App.  2,  sec.  10(a) 
and  41  CFR  102-3). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.733,  Medicare — Hospital 
Insurance  Program;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program.) 

Dated:  July  17,  2007. 

Leslie  V.  Norwalk, 

Acting  Administrator,  Centers  for  Medicare 
&  Medicaid  Services. 

[FR  Doc.  E7-16168  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 20-01 -P. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

[C.F.D.A.  Number:  93.598] 

Notice  To  Award  a  Grant 

agency:  Office  of  Refugee  Resettlement, 
HHS. 

SUMMARY:  The  Office  of  Refugee 
Resettlement,  Anti-Trafficking  in 
Persons  Office,  will  award  a  non¬ 
competitive  grant  to  Polaris  Project,  P.O. 
Box  77892,  Washington  DC,  20013,  in 
the  amount  of  $394,452  in  Fiscal  Year 
2007  due  to  urgent  and  compelling 
circumstances.  The  award  will  be  used 
to  improve  the  systemic  response  to 
protect  victims  of  human  trafficking  in 
the  United  States  through  the  Training, 


Technical  Assistance,  and  Strategic 
Planning  (TTASP)  Program. 

The  specific  goal  of  the  TTASP  . 
program  is  to  raise  the  standards  of  the 
anti-trafficking  field  through  the 
development  of  new  and  cutting  edge 
strategies,  best  practices,  improved 
national  levels  of  coordination  and 
strategic  planning,  and  capacity 
building  for  the  field  through 
practitioner-based  training  and 
technical  assistance.  The  services 
obtained  are  intended  to  increase  levels 
of  victim  identification  through  the 
creation  of  improved  direct  outreach 
strategies,  enable  localized  best  practice 
strategies  to  be  shared  on  a  national 
scale,  provide  around  the  clock 
technical  assistance  from  leading 
human  trafficking  experts,  and  be  a 
resource  for  strategic  planning  * 
assistance  at  the  local.  State  and  Federal 
levels.  Services  will  be  provided  via  a 
centralized  online  clearinghouse  of 
training  and  technical  assistance 
resources,  a  dedicated  technical 
assistance  telephone  hotline,  on-site 
training  and  consulting  services,  and  a 
peer-to-peer  training  and  strategic 
planning  event. 

Grant  and  Cooperative  Agreement 
Program  Authority  for  this  activity  is 
contained  in  section  106(b)  and  section 
107(b)(1)(B)  of  the  Trafficking  Victims 
Protection  Act  of  2000  (TVPA),' Public 
Law  106-386,  Division  A,  114  Stat.  1464 
(2000)  and  in  section  412(c)(1)(A)  of  the 
Immigration  and  Nationality  Act  (INA), 
(8  U.S.C.  1522(c)(1)(A)). 

The  Recipient  will: 

1 .  Develop  anti-trafficking  materials 
covering  topics  not  currently  in 
circulation; 

2.  Create  an  online  clearing  house  of 
training  and  technical  assistance 
resources,  including  all  TTASP  training 
manuals,  briefing  materials,  model 
strategic  plans,  sample  outreach 
materials,  user-driven  worksheets,  and 
summaries  of  best  practices  and  model 
programs; 

3.  Provide  targeted  training  and 
technical  assistance  on  effective  anti¬ 
trafficking  strategies  to  anti-trafficking 
coalitions,  task  forces,  direct  outreach 
organizations,  service  providers,  and 
others  as  needed; 

4.  Provide  around  the  clock  technical 
assistance  via  telephone  on  an 
emergency  or  on-demand  basis  for 
service  providers  or  law  enforcement 
officials  that  encounter  trafficking 
victims; 

5.  Create  a  comprehensive  strategic 
planning  document  for  use  by  new  and 
existing  anti-trafficking  coalitions  that 
consolidates  national  best  practices  for 
implementing  anti-trafficking  activities 
at  the  local  level; 


6.  Provide  technical  review  of  third- 
party  materials,  including,  but  not 
limited  to  client  service  protocols  and 
forms,  outreach  protocols  and  materials, 
and  organizational  training  documents; 
and 

7.  Provide  consulting  services  to  ORR 
in  areas  of  strategic  planning,  staying 
abreast  of  the  latest  trends  in  the  field, 
and  any  other  technical  assistance 
requested. 

After  the  appropriate  reviews,  it  has 
been  determined  that  the  need  to 
improve  the  systemic  response  to 
protect  victims  of  human  trafficking  in 
the  United  States  through  the  training, 
technical  assistance,  and  strategic 
planning  is  urgent  and  compelling.  The 
project  period  is  September  30,  2007  to 
September  29,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Garza,  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  370  L’Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  telephone  (202)  401-2334. 

Dated:  August  14,  2007. 

Martha  E.  Newton, 

Director,  Office  of  Refugee  Resettlement. 

[FR  Doc.  E7-16842  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 84-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2006D-0246] 

Agency  information  Coiiection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Manufactured  Food  Regulatory 
Program  Standards 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
“Manufactured  Food  Regulatory 
Program  Standards”  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Berbakos,  Office  of  the  Chief 
Information  Officer  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  18,  2006 
(71  FR  75760),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
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and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0601.  The 
approval  expires  on  May  31,  2010.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http:/ /mvw.fda.gov/ 
ohrms/ dockets.  The  standards  can  be 
viewed  on  the  Internet  at  http:// 
ww'xv.f da.gov/ohrms/dockets/dockets/ 
06d0246/06d-0246-gdl0002-voh.pdf. 

Dated:  August  17,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-16708  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2007N-0323] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Registration  of 
Producers  of  Drugs  and  Listing  of 
Drugs  in  Commercial  Distribution 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information;  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  governing  the  registration 
of  producers  of  drugs  and  listing  of 
drugs  in  commercial  distribution. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  October  23,  2007. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets/econiments  or  http:// 
www.regulations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA  305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 


1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Berbakos,  Office  of  the  Chief 
Information  Officer  (HFA  250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Registration  of  Producers  of  Drugs  and 
Listing  of  Drugs  in  Commercial 
Distribution — 21  CFR  Part  207  (OMB 
Control  Number  0910-0045 — Extension) 

'Under  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
(21  U.S.C.  360),  FDA  is  authorized  to 
establish  a  system  for  registration  of 
producers  of  drugs  and  for  listing  of 
drugs  in  commercial  distribution.  To 
implement  section  510  of  the  act,  FDA 
issued  part  207  (21  CFR  part  207). 


Under  current^  21  CFR  207.20, 
manufacturers,  repackers,  and  relabelers 
that  engage  in  the  manufacture, 
preparation,  propagation,  compoimding, 
or  processing  of  human  or  veterinary 
drugs  and  biological  products,  including 
bulk  drug  substances  and  bulk  drug 
substances  for  prescription 
compounding,  and  drug  premixes  as 
well  as  finished  dosage  forms,  whether 
prescription  or  over-the-counter,  are 
required  to  register  their  establishment. 
In  addition,  manufacturers,  repackers, 
and  relabelers  are  required  to  submit  a 
listing  of  every  drug  or  biological 
product  in  commercial  distribution. 
Owners  or  operators  of  establishments 
that  distribute,  under  their  own  label  or 
trade  name,  a  drug  product 
manufactured  by  a  registered 
establishment  are  not  required  either  to 
register  or  list.  However,  distributors 
may  elect  to  submit  drug  listing 
information  in  lieu  of  the  registered 
establishment  that  manufactures  the 
drug  product.  Foreign  drug 
establishments  must  also  comply  with 
the  establishment  registration  and 
product  listing  requirements  if  they 
import  or  offer  for  import  their  products 
into  the  United  States. 

Under  current  §§  207.21  and  207.22, 
establishments,  both  domestic  and 
foreign,  must  register  with  FDA  by 
submitting  Form  FDA-2656 
(Registration  of  Drug  Establishment) 
within  5  days  after  beginning  the 
manufacture  of  drugs  or  biologicals,  or 
within  5  days  after  the  submission  of  a 
drug  application  or  biological  license 
application.  In  addition,  establishments 
must  register  annually  by  returning, 
within  30  days  of  receipt  from  FDA, 
Form  FDA-2656e  (Annual  Update  of 
Drug  Establishment)  (Note:  This  form  is 
no  longer  mailed  to  registrants  by  FDA; 
updating  registration  information  is 
estimated  in  table  1  of  this  document  by 
the  information  submitted  annually  on 
Form  FDA-2656).  Changes  in  individual 
ownership,  corporate  or  partnership 


'This  notice  requests  comments  on  the 
information  collection  in  current  part  2U7.  In  the 
Federal  Register  of  Augst  29,  2006  (71  FR  51276), 
FDA  proposed  to  revise  part  207.  The  proposed 
revisions  would  reorganize,  consolidate,  clarify, 
and  modify  ciurent  regulations  concerning  who 
must  register  establishments  and  list,  and  describes 
when  and  how  to  register  and  list  and  what 
information  must  be  submitted  for  registration  and 
listing.  In  addition,  the  proposal  would  make 
certain  changes  to  the  National  Drug  Code  (NDC) 
system  and  would  require  the  appropriate  NDC 
number  to  appear  on  the  labels  for  dnigs  subject  to 
the  listing  requirements.  The  proposed  regulations 
generally  also  require  the  electronic  submission  of 
all  registration  and  most  listing  information.  The 
August  29,  2006,  proposed  rule  requested 
comments  on  the  information  collection  for  revised 
part  207.  When  the  proposal  is  finalized,  the 
information  collection  for  revised  part  207  will 
replace  the  information  collection  in  this  notice. 
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structure,  location,  or  drug-handling 
activity  must  be  submitted  as 
amendments  to  registration  under 
current  §  207.26  within  5  days  of  such 
changes.  Distributors  that  elect  to 
submit  drug  listing  information  must 
submit  a  Form  FDA-2656  to  FDA  and 
a  copy  of  the  completed  form  to  the 
registered  establishment  that 
manufactured  the  product  to  obtain  a 
labeler  code.  Establishments  must, 
within  5  days  of  beginning  the 
manufacture  of  drugs  or  biologicals, 
submit  to  FDA  a  listing  for  every  drug 
or  biological  product  in  commercial 
distribution  at  that  time  by  using  Form 
FDA-2657  (Drug  Product  Listing). 
Private  label  distributors  may  elect  to 
submit  to  FDA  a  listing  of  every  drug 
product  they  place  in  commercial 
distribution.  Registered  establishments 
must  submit  to  FDA  drug  product 
listing  for  those  private  label 
distributors  who  do  not  elect  to  submit 
listing  information  by  using  Form  FDA- 
2658  (Registered  Establishments’  Report 
of  Private  Label  Distributors). 

Under  current  §  207.25,  product 
listing  information  submitted  to  FDA  by 
domestic  and  foreign  manufacturers 


must,  depending  on  the  type  of  product 
being  listed,  include  any  new  drug 
application  number  or  biological 
establishment  license  number,  copies  of 
current  Fabeling  emd  a  sampling  of 
advertisements,  a  quantitative  listing  of 
the  active  ingredient  for  each  drug  or 
biological  product  not  subject  to  an 
approved  application  or  license,  the 
National  Drug  Code  number,  and  any 
drug  imprinting  information. 

In  addition  to  the  product  listing 
information  required  on  Form  FDA- 
2657,  FDA  may  also  require,  under 
current  §  207.31,  a  copy  of  all 
advertisements  and  a  quantitative  listing 
of  all  ingredients  for  each  listed  drug  or 
biological  product  not  subject  to  an 
approved  application  or  license;  the 
basis  for  a  determination,  by  the 
establishment,  that  a  listed  drug  or 
biological  product  is  not  subject  to 
marketing  or  licensing  approval 
requirements:  and  a  list  of  certain  drugs 
or  biological  products  containing  a 
particular  ingredient.  FDA  may  also 
request,  but  not  require,  the  submission 
of  a  qualitative  listing  of  the  inactive 
ingredients  for  all  listed  drugs  or 
biological  products,  and  a  quantitative 


listing  of  the  active  ingredients  for  all 
listed  drugs  or  biological  products 
subject  to  an  approved  application  or 
license. 

Under  current  §  207.30, 
establishments  must  update  their 
product  listing  information  by  using 
Form  FDA-2657  and/or  Form  FDA- 
2658  every  June  and  December  or,  at  the 
discretion  of  the  establishment,  when 
any  chemge  occurs.  These  updates  must 
include  the  following  information:  (1}  A 
listing  of  all  drug  or  biological  products 
introduced  for  commercial  distribution 
that  have  not  been  included  in  any 
previously  submitted  list;  (2)  all  drug  or 
biological  products  formerly  listed  for 
which  commercial  distribution  has  been 
discontinued;  (3)  all  drug  or  biological 
products  for  which  a  notice  of 
discontinuance  was  submitted  and  for 
which  commercicd  distribution  has  been 
resumed;  and  (4)  any  material  change  in 
any  information  previously  submitted. 
No  update  is  required  if  no  changes 
have  occurred  since  the  previously 
submitted  list. 

FDA  estimates  the  annual  information 
collection  burden  for  current  part  207  as 
follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


- : - 1 

Form 

No.  of 

respondents 

Number  of 
responses  per  re¬ 
spondent 

Total  annual 
responses 

— 

Hours  per 
response 

Total  hours 

(1 )  Form  FDA-2656  -  Registration  of 
Drug  Establishment  (New  registra¬ 
tions,  including  new  labeler  codes 
for  private  label  distributors) 

39 

14.72 

574 

2.50 

1,435 

(2)  Form  FDA-2656  -  Annual  Update 
of  Drug  Establishment  (Update  of 
registration  information) 

3,256 

2.99 

9,763 

2.50 

24,407.50 

(3)  Form  FDA-2657  -  Drug  Product 
Listing  (New  drug  listings) 

1,567 

6.57 

10,301 

2.50 

25,752.50 

(4)  Form  FDA-2658  -  Registered  Es¬ 
tablishments’  Report  of  Private 

Label  Distributors  (New  listings  for 
private  label  distributor  drugs) 

146 

' 

10.06 

1,469 

2.50 

3,672.50 

(5)  Form  FDA-2657  and  Form  FDA- 
2658  -  (June  and  December  up¬ 
dates  of  all  listing  information) 

1,677 

11.21 

18,797 

2.50 

46,992.50 

Total 

_ 

102,260 
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Dated;  August  20,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-16795  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  2007M-0244  and  2007M-02631 

Medical  Devices  Regulated  by  the 
Center  for  Biologies  Evaluation  and 
Research;  Availability  of  Summaries  of 
Safety  and  Effectiveness  Data  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  This  list  is  intended  to 
inform  the  public  of  the  availability 
through  the  Internet  and  FDA’s  Division 
of  Dockets  Management  of  summaries  of 
safety  and  effectiveness  data  of 
approved  PMAs. 

ADDRESSES:  Submit  written  requests  for 
copies  of  summaries  of  safety  and 
effectiveness  data  to  the  Division  of 


Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Please  include  the  appropriate  docket 
number  as  listed  in  table  1  of  this 
document  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  summaries  of  safety  and 
effectiveness  data. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  suite 
200N,  1401  Rockville  Pike,  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  30, 
1998  t63  FR  4571),  FDA  published  a 
final  rule  that  revised  21  CFR  814.44(d) 
and  814.45(d)  to  discontinue  individual 
publication  of  PMA  approvals  and 
denials  in  the  Federal  Register, 
providing  instead  to  post  this 
information  on  the  Internet  at  http:// 
www.fda.gov.  In  addition,  the 
regulations  provide  that  FDA  publish  a 
quarterly  list  of  available  safety  and 
effectiveness  summaries  of  PMA 
approvals  and  denials  that  were 
announced  during  the  quarter.  FDA 
believes  that  this  procedure  expedites 
public  notification  of  these  actions 
because  announcements  can  be  placed 
on  the  Internet  more  quickly  than  they 


can  be  published  in  the  Federal 
Register,  and  FDA  believes  that  the 
Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 

The  30-day  period  for  requesting 
administrative  reconsideration  of  an 
FDA  action  under  §  10.33(b)  (21  CFR 
10.33(b))  for  notices  announcing 
approval  of  a  PMA  begins  on  the  day  the 
notice  is  placed  on  the  Internet.  Section 
10.33(b)  provides  that  FDA  may,  for 
good  cause,  extend  this  30-day  period. 
Reconsideration  of  a  denial  or 
withdrawal  of  approval  of  a  PMA  may 
be  sought  only  by  the  applicant;  in  these 
cases,  the  30-day  period  will  begin 
when  the  applicant  is  notified  by  FDA 
in  writing  of  its  decision. 

The  following  is  a  list  of  PMAs 
approved  by  CBER  for  which  summaries 
of  safety  and  effectiveness  data  were 
placed  on  the  Internet  from  April  1, 
2007,  through  June  30,  2007.  There  were 
no  denial  actions  during  this  period. 

The  list  provides  the  manufacturer’s 
name,  the  product’s  generic  name  or  the 
trade  name,  and  the  approval  date. 


Table  1.— List  of  Summaries  of  Safety  and  Effectiveness  Data  for  Approved  PMAs  Made  Available  April  1, 

2007,  Through  June  30,  2007 


PMA  No./Docket  No. 

Applicant 

T rade  name 

Approval  date 

BP060002/0/2007M-0244 

Abbott  Molecular,  Inc. 

Abbott  RealTime  HIV-1  Amplification  Reagent  Kit,  Abbott  RealTime 
HIV-1  Calibrator  Kit,  and  Abbott  RealTime  HIV-1  Control  Kit 

May  11,  2007 

BP050069/0/2007M-0263 

Roche  Molecular  Sys¬ 
tems,  Inc. 

COBAS  AmpliPrep/COBAS  TaqmanHIV-1  Test,  48  Tests,  COBAS 
Ampliprep/COBAS  Taqman  Wash  Reagent,  5.1.L 

May  11,  2007 

II.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
WWW. fda.gov/cber /products. h  tm . 

Dated:  August  17,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-16706  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1999D-1878  (formerly  Docket 
No.  99D-1878)] 

“Guidance  for  Industry:  ‘Lookback’  for 
Hepatitis  C  Virus  (HCV):  Product 
Quarantine,  Consignee  Notification, 
Further  Testing,  Product  Disposition, 
and  Notification  of  Transfusion 
Recipients  Based  on  Donor  Test 
Results  Indicating  Infection  with  HCV;” 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
“Guidance  for  Industry:  ‘Lookback’  for 
Hepatitis  C  Virus  (HCV):  Product 
Quarantine,  Consignee  Notification, 
Further  Testing,  Product  Disposition, 
and  Notification  of  Transfusion 
Recipients  Based  on  Donor  Test  Results 
Indicating  Infection  with  HCV,”  dated 
August  2007.  The  guidance  document 
provides  recommendations  for 
complying  with  the  HCV  “Lookback” 
requirements.  This  guidance  document 
finalizes  the  guidance  entitled,  “Draft 
Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
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Blood  Components:  (1)  Quarantine  and 
Disposition  of  Prior  Collections  from 
Donors  with  Repeatedly  Reactive 
Screening  Tests  for  Hepatitis  C  Virus 
(HCV);  (2)  Supplemental  Testing,  and 
the  Notification  of  Consignees  and 
Transfusion  Recipients  of  Donor  Test 
Results  for  Antibody  to  HCV  (Anti- 
HCV)”  dated  June  1999.  Additionally, 
this  guidance  document  supersedes  the 
HCV  sections  of  the  FDA  memorandum 
entitled,  “Recommendations  for  the 
Quarantine  and  Disposition  of  Units 
from  Prior  Collections  from  Donors  with 
Repeatedly  Reactive  Screening  Tests  for 
Hepatitis  B  Virus  (HBV),  Hepatitis  C 
Virus  (HCV),  and  Human  T- 
Lymphotropic  Virus  Type  I  (HTLV-I),” 
dated  July  19,  1996;  and  also  supersedes 
the  document  entitled,  “Guidance  for 
Industry:  Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components:  (1)  Quarantine  and 
Disposition  of  Units  from  Prior 
Collections  from  Donors  with 
Repeatedly  Reactive  Screening  Tests  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV”  dated  September  1998. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
entitled  “Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components;  Notification  of  Consignees 
and  Transfusion  Recipients  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  of  Transmitting  Hepatitis 
C  Virus  Infection  (‘Lookback’).” 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES;  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
Send  one  self-addressed  adhesive  label 
to  assist  the  office  in  processing  your 
requests.  The  guidance  may  also  be 
obtained  by  mail  by  calling  CBER  at  1- 
800-835-4709  or  301-827-1800.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Center  for  Biologies 


Evaluation  and  Research  (HFM-17), 

Food  and  Drug  Administration,  suite 
200N,  1401  Rockville  Pike,  Rockville, 

MD  20852-1448,  301-827-6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  “Guidance  for 
Industry;  ‘Lookback’  for  Hepatitis  C 
Virus  (HCV):  Product  Quarantine, 
Consignee  Notification,  Further  Testing, 
Product  Disposition,  and  Notification  of 
Transfusion  Recipients  Based  on  Donor 
Test  Results  Indicating  Infection  with 
HCV,”  dated  August  2007.  The  guidance 
document  provides  recommendations  to 
blood  collecting  establishments, 
hospitals,  and  other  consignees  for 
appropriate  action  when  a  repeat  donor 
subsequently  tests  repeatedly  reactive 
for  HCV  using  either  a  single  antigen  or 
multiantigen  screening  test,  or  reactive 
using  a  direct  viral  detection  test,  e.g., 
HCV  ribonucleic  acid  (RNA)  nucleic 
acid  tests  (NAT).  This  procedure  is 
commonly  referred  to  as  HCV 
“lookback.”  The  guidance  document 
provides  guidance  for  the  following: 

•  Quarantining  of  prior  collections 
that  remain  in  inventory; 

•  Notifying  consignees  to  quarantine 
prior  collections; 

•  Further  testing  of  the  donor; 

•  Destroying  or  labeling  potentially 
infectious  prior  collections;  and 

•  Notifying  transfusion  recipients 
who  received  blood  from  a  donor  who 
is  later  determined  to  be  infected  with 
HCV,  if  appropriate. 

This  guidance  document  finalizes  the 
guidance  entitled,  “Draft  Guidance*for 
Industry:  Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components:  (1)  Quarantine  and 
Disposition  of  Prior  Collections  from 
Donors  with  Repeatedly  Reactive 
Screening  Tests  for  Hepatitis  C  Virus 
(HCV);  (2)  Supplemental  Testing,  and 
the  Notification  of  Consignees  and 
Transfusion  Recipients  of  Donor  Test 
Results  for  Antibody  to  HCV  (Anti- 
HCV)”  dated  June  1999.  Additionally, 
this  guidance  document  supersedes  the 
HCV  sections  of  the  FDA  memorandum 
entitled,  “Recommendations  for  the 
Quarantine  and  Disposition  of  Units 
from  Prior  Collections  from  Donors  with 
Repeatedly  Reactive  Screening  Tests  for 
Hepatitis  B  Virus  (HBV),  Hepatitis  C 
Virus  (HCV),  and  Human  T- 
Lymphotropic  Virus  Type  I  (HTLV-I),” 
dated  July  19, 1996;  and  also  supersedes 
the  guidance  entitled,  “Guidance  for 
Industry:  Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components:  (1)  Quarantine  and 
Disposition  of  Units  from  Prior 
Collections  from  Donors  with 


Repeatedly  Reactive  Screening  Tests  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV”  dated  September  1998. 

The  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 

The  guidance  represents  FDA’s  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Paperwork  Reduction  Act  of  1995 

This  guidance  refers  to  previously 
approved  collections  of  information 
found  in  FDA  regulations.  These 
collections  of  information  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
21  CFR  606.121,  and  610.40  have  been 
approved  under  OMB  control  number 
0910-0116;  the  collections  of 
information  in  21  CFR  610.47  and 
610.48  have  been  approved  under  OMB 
control  number  0910-0460;  and  the 
collections  of  information  in  21  CFR 
640.70  have  been  approved  under  OMB 
control  number  0910-0338. 

III.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this 
guidance.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

rv.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  either  http:// 
www.fda.gov/cber/guidelines.htm  or 
http  -.//www.fda  .gov/ohrms/ dockets/ 
default.htm. 

Dated:  July  10.  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-16605  Filed  8-23-07;  8:45  am] 
BILLING  CODE  41 60-01 -S 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1711-DR] 

Kansas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  (FEMA-1 711-DR),  dated 
July  2,  2007,  and  related  determinations. 
EFFECTIVE  DATE:  August  17,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2,  2007. 

Edwards  and  Pawnee  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individuals  and 
Households  Housing;  97.049,  Individuals  and 
Households  Disaster  Housing  Operations; 
97.050  Individuals  and  Households 
Program — Other  Needs,  97.036,  Public 
Assistance  Grants;  97.039,  Hazard  Mitigation 
Grant  Program.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E7-16773  Filed  8-23-07;  8:45  am] 
BILLING  CODE  9110-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 692-DR] 

New  York;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 


action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  (FEMA-1 692-DR), 
dated  April  24,  2007  and  related 
determinations. 

EFFECTIVE  DATE:  August  16,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  William  L.  Vogel,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

This  action  terminates  my 
appointment  of  Marianne  C.  Jackson  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individuals  and 
Households  Housing;  97.049,  Individuals  and 
Households  Disaster  Housing  Operations; 
97.050,  Individuals  and  Households 
Program — Other  Needs;  97.036,  Public 
Assistance  Grants;  97.039,  Hazard  Mitigation 
Grant  Program.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E7-16771  Filed  8-23-07;  8:45  am] 
BILLING  CODE  9110-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Extension  of  Agency  Information 
Collection  Activity  Under  0MB  Review: 
Office  of  Law  Enforcement/Federal  Air 
Marshal  Service  (OLE/FAM)  Mentai 
Health  Certification 

AGENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Transportation  Security 
Administration  (TSA)  has  forwarded  the 
Information  Collection  Request  (ICR) 
abstracted  below  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  of  an  extension  of 


the  currently  approved  collection  under 
the  Paperwork  Reduction  Act.  The  ICR 
describes  the  nature  of  information 
collection  and  its  expected  burden.  TSA 
published  a  Federal  Register  notice, 
with  a  60-day  comment  period  soliciting 
comments,  of  the  following  collection  of 
information  on  June  20,  2007,  71  FR 
70524.  The  collection  involves  the 
completion  of  a  mental  health 
certification  by  applicants  for  Office  of 
Law  Enforcement/Federal  Air  Marshal 
positions. 

DATES:  Send  your  comments  by 
September  24,  2007.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  Nathan  Lesser,  Desk  Officer, 
Department  of  Homeland  Security /TSA, 
and  sent  via  electronic  mail  to 
oira_submission@omb.eop.gov  or  faxed 
to (202) 395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Johnson,  Communications 
Branch,  Business  Management  Office, 
Operational  Process  and  Technology  , 
TSA-32,  Transportation  Security 
Administration,  601  South  12th  Street, 
Arlington,  VA  22202-4220;  telephone 
(571)  227-3651;  facsimile  (703)  603- 
0822. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  ICR  documentation  is 
available  at  www.reginfo.gov.  Therefore, 
in  preparation  for  OMB  review  and 
approval  of  the  following  information 
collection,  TSA  is  soliciting  comments 
to — 

.  (1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  using 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  techniques  or  other  forms  of 
information  technology. 

Information  Collection  Requirement 

Title:  Office  of  Law  Enforcement/ 
Federal  Air  Marshal  Service  (OLE/FAM) 
Mental  Health  Certification. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  1652-0043. 

Forms(s):  Mental  Health  Certification. 

Affected  Public:  Office  of  Law 
Enforcement/Federal  Air  Marshal 
Service  applicants. 

Ahsfracf;  Pursuant  to  49  U.S.C.  44901, 
44903,  and  44917,  TSA  has  authority  to 
prescribe  regulations  to  protect 
passengers  and  property  on  an  aircraft 
operating  in  air  transportation  or 
intrastate  air  transportation  against  an 
act  of  criminal  violence  or  aircraft 
piracy,  provide  for  deployment  of 
Federal  Air  Marshals  on  passenger 
flights,  and  provide  for  appropriate 
training,  supervision,  and  equipment  of 
FAMs.  In  furtherance  of  this  authority, 
TSA  policy  currently  requires  that 
applicants  for  Office  of  Law 
Enforcement/Federal  Air  Marshal 
positions  meet  certain  medical 
standards,  including  Federal  Aviation 
Administration  second-class  airman 
standards  as  outlined  in  14  CFR  part  67. 
The  TSA  modifications  to  these 
standards  include  a  psychological 
evaluation  to  determine  that  the 
individual  does  not  have  an  established 
medical  history  or  clinical  diagnosis  of 
psychosis,  neurosis,  or  any  other 
personality  or  mental  disorder  that 
clearly  demonstrates  a  potential  hazard 
to  the  performance  of  FAM  duties  or  the 
safety  of  self  or  others. 

As  part  of  the  psychological 
evaluation,  applicants  are  required  to 
complete  a  mental  health  certification 
regarding. their  mental  history  and 
provide  an  explanation  for  anything 
they  cannot  certify.  Applicants  are 
asked  if  they  have  ever  been  removed 
from  work  for  medical  Or  psychological 
reasons,  and  certify  other  mental  health 
statements.  Applicants  are  instructed  to 
submit  this  form  directly  to  the  FAMS 
Medical  Programs  for  initial  screening 
via  fax,  mail,  or  in  person.  Any 
explanations  received  will  generally 
require  further  review  and  follow-up  by 
a  contract  psychologist  or  psychiatrist. 
This  certification  is  carefully  geared  to 
capitalize  on  other  elements  of  the 
assessment  process,  such  as  personal 
interviews,  physical  task  assessment, 
background  investigation,  as  well  as  the 
other  components  of  the  medical 
examination  and  assessment. 

Number  of  Respondents:  10,000. 

Estimatea  Annual  Burden  Hours:  An 
estimated  10,000  hours  annually. 


Issued  in  Arlington,  Virginia,  on  August 
20,  2007. 

Fran  Lozito, 

Director,  Business  Management  Office, 
Operational  Process  and  Technology. 

[FR  Doc.  E7-16769  Filed  8-23-07;  8:45  am] 
BILLING  CODE  9110-05-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-930-07-1310-DS] 

Notice  of  Availability  and 
Announcement  of  Public  Meetings  and 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA) 

Subsistence  Hearings;  Northeast 
National  Petroleum  Reserve — Alaska 
Supplemental  Draft  Integrated  Activity 
Plan/Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Availability  and 
Announcement  of  Public  Meetings  and 
ANILCA  Subsistence  Hearings. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Alaska  State  Office, 
is  issuing  the  Northeast  National 
Petroleum  Reserve — Alaska  (NPR-A) 
Supplemental  Draft  Integrated  Activity 
Plan/Environmental  Impact  Statement 
(lAP/EIS)  for  public  comment  and 
announces  pending  Draft  lAP/EIS 
public  meetings /AN ILC A  subsistence 
hearings  to  receive  comments  on  the 
lAP/EIS  and  its  findings  regarding  the 
ANILCA  §  810  analysis  of  impacts  to 
subsistence  use. 

DATES:  Written  comments  on  the  Draft 
lAP/EIS  must  oe  received  within  60 
days  following  the  date  the 
Environmental  Protection  Agency 
publishes  their  Notice  of  Availability  in 
the  Federal  Register.  Draft  lAP/EIS 
public  meetings  and/or  ANILCA 
subsistence  hearings  will  be  held  in  the 
following  communities  in  Alaska: 
Anaktuvuk  Pass,  Anchorage,  Atqasuk, 
Barrow,  Fairbanks,  Nuiqsut,  and 
Wainwright.  The  date,  time,  and 
location  of  the  meetings  will  be 
announced  through  public  notices, 
media  news  releases,  and/or  other 
mailings. 

ADDRESSES:  Written  comments  should 
be  sent  to;  Northeast  NPR-A 
Supplemental  lAP/EIS  Comments, 

ENSR  Project  Office,  1835  South  Bragaw 
Street,  Suite  490,  Anchorage,  Alaska, 
99508;  faxed  to  888-907-3677;  hand 
delivered  to  ENSR  at  the  above  address, 
or  to  the  BLM  Public  Information  Center 
in  the  Federal  Building,  222  West  7th 
Avenue,  Anchorage,  Alaska,  99513;  or 


forwarded  electronically  through  the 
project  Web  site  at  http://www.blm.gov/ 
ak/st/en/ prog/ planning/ npra_general/ 
ne__npra/ne_npr-a_supplement.html. 
Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  Draft  lAP/EIS  can  be  reviewed  at 
BLM’s  Alaska  Web  site  at  http:// 
www.blm.gov/ak/st/en/prog/planning/ 
npra_general/ne_npra/ne_npr- 
a_supplement.html.  CD  or  paper  copies 
may  be  requested  by  calling  Jim  Ducker, 
BLM’s  project  lead  at  907-271-3130. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker,  BLM  Alaska  State  Office,  907- 
271-3130. 

SUPPLEMENTARY  INFORMATION:  This 
Supplemental  lAP/EIS  supplements  the 
Northeast  NPR-A  Amended  lAP/EIS, 
which  was  completed  in  January  2005 
and  was  followed  with  a  Record  of 
Decision  in  January  2006.  On  September 
25,  2006,  the  U.S.  District  Court  for  the 
District  of  Alaska  found  the  Amended 
lAP/EIS  analysis  failed  to  fully  consider 
the  cumidalive  effects  of  oil  and  gas 
leasing  in  the  planning  area  and  in  the 
adjacent  Northwest  NPR — A  planning 
area  and  vacated  the  Record  of  Decision 
for  the  Amended  lAP/EIS.  The 
supplemental  lAP/EIS  provides 
additional  analysis  necessary  to  fully 
address  the  deficiencies  noted  by  the 
court  and  updates  relevant  sections  of 
the  document  with  information  that  has 
become  available  since  the  completion 
of  the  Amended  lAP/EIS.  The  public  is 
especially  encouraged  to  comment  on 
this  additional  and  updated  analysis, 
and  to  identify  measures  that  could 
reduce  impacts  to  resources  or  uses  that 
could  be  impacted  by  oil  and  gas 
activities.  Like  the  Amended  lAP/ElS, 
the  Supplemental  lAP/EIS  considers 
additional  oil  and  gas  leasing 
opportunities  in  the  same 
approximately  4.6  million  acres  in  the 
northeast  portion  of  the  National 
Petroleum  Reserve — Alaska.  The 
Supplemental  lAP/EIS  considers  the 
same  issues  and  almost  identical 
alternatives  as  were  addressed  in  the 
Amended  lAP/EIS. 

Section  810  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
requires  the  BLM  to  evaluate  the  effects 
of  the  alternatives  presented  in  this 
Draft  lAP/EIS  on  subsistence  activities. 
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and  to  hold  public  hearings  if  it  finds 
that  any  alternative  may  significantly 
restrict  subsistence  activities.  The 
analysis  of  environmental  consequences 
indicates  that  the  cumulative  effects, 
when  tciken  in  conjunction  with  all 
action  alternatives  meets  the  “may 
significantly  restrict  threshold”  for  each 
subsistence  use,  resulting  in  a  positive 
finding  pursuant  to  ANILCA  §  810. 

Therefore,  the  BLM  will  hold  public 
hearings  on  subsistence  in  conjunction 
with  the  public  meetings  in  the 
potentially  affected  communities  of 
Anaktuvuk  Pass,  Atqasuk,  Barrow, 
Nuiqsut,  and  Wainwright. 

Thomas  P.  Lonnie, 

State  Director. 

[FR  Doc.  E7-16694  Filed  8-23-U7;  8:45  am] 
BILLING  CODE  4310-aA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-07-5101-ER-K087;  WYW-1 66510] 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  for 
the  Overland  Pass  Natural  Gas  Liquids 
Pipeline  Project,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321  et  seq.)  the 
Bureau  of  Land  Management  (BLM), 
Wyoming  State  Office,  has  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Overland  Pass  Natural  Gas 
Liquids  Pipeline  Project.  The  FEIS 
analyzes  the  environmental 
consequences  of  a  proposed  760-mile 
long,  14-dnch  and  16-inch  diameter 
natural  gas  liquids  (NGL)  pipeline  on 
Federal,  State,  and  private  land. 

DATES:  The  Overland  Pass  Natural  Gas 
Liquids  Pipeline  Project  FEIS  will  be 
available  for  review  and  comment  for  30 
calendar  days  starting  on  the  date  the 
Environmental  Protection  Agency  (EPA) 
publishes  its  Notice  of  Availability 
(NOA)  in  the  Federal  Register.  The  BLM 
can  best  use  your  comments  and 
resource  information  submissions 
within  that  30-day  comment  period. 
ADDRESSES:  Written  comments  on  the 
FEIS  may  be  submitted  by  the  following 
methods: 

•  E-mail: 

overland_pipeline_wy@blm.gov.  Please 
do  not  use  special  characters  or 
attachments  in  your  comments,  as  the 
BLM  e-mail  security  system  may  not 
accept  them. 


•  Facsimile:  (307)  328-4224  Attn: 
Overland  Pass  Pipeline  Project. 

•  Mail:  Written  comments  may  be 
mailed  or  submitted  in  person  to  the 
Bureau  of  Land  Management,  Rawlins 
Field  Office,  1^00  North  Third  St, 
Rawlins,  Wyoming,  82301,  Attention: 
Tom  Hurshman,  Project  Manager. 

Copies  of  the  FEIS  have  been  sent  to 
affected  Federal,  State,  and  local 
government  agencies.  Tribal 
governments,  and  interested  parties. 
Copies  of  the  FEIS  will  be  available 
electronically  on  the  following  Web  site: 
http://www.blm.gov/wy/st/en/info/ 
NEPA/rfodocs/overland_pipeline.html. 

Copies  of  the  FEIS  are  also  available 
for  public  inspection  during  normal 
business  hours  at  the  following  offices: 

•  Bureau  of  Land  Management, 
Wyoming  State  Office,  5353 
Yellowstone,  Cheyenne,  Wyoming 
82003; 

•  Bureau  of  Land  Management, 
Rawlins  Field  Office,  1300  North  Third 
St,  Rawlins,  Wyoming  82301; 

•  Bureau  of  Land  Management,  Rock 
Springs  Field  Office,  280  Highway  191 
N.,  Rock  Springs,  Wyoming  82901; 

•  Bureau  of  Land  Management, 
Kemmerer  Field  Office,  312  Highway 
189  N.,  Kemmerer,  Wyoming  83101;  and 

•  U.  S.  Department  of  Agriculture, 
Pawnee  National  Grasslands,  660  O  St, 
Greeley,  Colorado  80631. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hurshman,  Project  Manager,  Bureau  of 
Land  Management,  Uncompahgre  Field 
Office,  2465  South  Townsend  Ave, 
Montrose,  Colorado  81401.  Mr. 
Hurshman  may  be  reached  by  telephone 
at  (970)  240-5345.  Requests  for 
information  may  be  submitted 
electronically  via  e-mail  to 
overlan  d_pi  peline_wy@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  Overland  Pass  Pipeline  would 
originate  in  Opal,  Wyoming,  and 
terminate  at  existing  NGL  processing 
facilities  in  Conway,  Kansas.  The 
Overland  Pass  Pipeline  route  would 
cross  approximately  123  miles  of 
Federal  land  in  Wyoming  and  Colorado. 
In  Wyoming,  approximately  98  miles  of 
the  proposed  pipeline  route  would  cross 
public  lands  administered  by  three  BLM 
Field  Offices:  Kemmerer,  Rock  Springs, 
and  Rawlins.  In  addition,  the  Overland 
Pass  Pipeline  location  would  cross  two 
units  of  the  National  Forest  System 
administered  by  the  United  States 
.  Department  of  Agriculture,  Forest 
Service.  The  proposed  pipeline  location 
includes  approximately  2  miles  of  the 
Flaming  Gorge  National  Recreation 
Area,  and  approximately  23  miles  of  the 
Pawnee  National  Grassland  north  of 
Greeley,  Colorado.  No  Federal  land  in 


Kansas  would  be  affected  by  this 
proposal.  The  project  would  transport 
up  to  150,000  barrels  per  day  of  NGL. 

In  the  fall  of  2005,  Williams  Field 
Services,  doing  business  as  Overland 
Pass  Pipeline  Company  LLC  (Overland 
Pass  Company),  submitted  to  the  BLM 
an  application  for  a  right-of-way  (ROW) 
grant  to  construct  a  NGL  pipeline,  up  to 
20  inches  in  diameter.  (NGLs  are 
naturally  occurring  heavier  hydrocarbon 
liquids  that  are  associated  with  the 
production  of  natural  gas  such  as 
methane.  NGLs  include  ethane, 
propane,  butanes,  and  natural  gasoline.) 

On  March  24,  2006,  the  BLM 
published  in  the  Federal  Register  a 
Notice  of  Intent  (NOI )  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
under  NEPA  and  as  required  by  43  Code 
of  Federal  Regulations  Part  2880.  To 
allow  the  public  an  opportunity  to 
review  the  proposal  and  project 
information,  the  BLM  held  four  public 
meetings  in  April  2006.  Potential 
impacts  to  specific  resources  such  as 
water  quality  and  quantity,  threatened 
and  endangered  and  sensitive  species, 
vegetation  communities,  historic  trails, 
and  pipeline  route  near  residential 
developments  were  issues  identified 
during  scoping  and  analyzed  in  a  Draft 
EIS. 

On  March  30,  2007,  the  BLM 
published  the  NOA  for  the  Draft  EIS  for 
this  project  in  the  Federal  Register.  The 
45-day  comment  period  ended  on  May 
14,  2007.  Thirteen  comment  letters  were 
received  from  individuals, 
organizations,  corporations,  and 
agencies.  Specific  comment  responses 
are  provided  in  the  FEIS,  and  issues  and 
concerns  raised  during  the  review  are 
addressed  in  the  FEIS. 

Three  alternatives  are  analyzed  in  the 
FEIS:  No  Action  Alternative:  Proposed 
Action  Alternative,  and  the  Southern 
Energy  Corridor.  The  No  Action 
alternative  means  that  the  project  as 
proposed  by  Overland  Pass  Company  in 
its  ROW  application  would  be  rejected 
by  the  BLM.  Under  the  No  Action 
Alternative,  the  BLM  would  not  issue  a 
ROW  grant  for  the  Overland  Pass 
Pipeline.  The  project,  including  the 
pipeline,  temporary  access  roads,  and 
temporary  use  areas  during 
construction,  would  not  be  approved  or 
authorized  as  described  in  the  ROW 
application.  The  BLM  and  Forest 
Service  preferred  alternative  is  the 
Proposed  Action  Alternative. 

The  Proposed  Action  Alternative 
analyzed  in  the  FEIS  reflects  minor 
revisions  to  the  original  route  as 
proposed  by  Overland  Pass  Company. 
The  pipeline  would  be  approximately 
14  inches  in  diameter  between  Opal  and 
Echo  Springs,  Wyoming,  and  16  inches 
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in  diameter  from  Echo  Springs, 

Wyoming,  to  Conway,  Kansas.  The 
Southern  Energy  Corridor  Alternative 
reflects  the  Green  River  Resource 
Management  Plan’s  preferred  locations 
for  future  proposed  ROWS.  Other 
alternatives,  including  transportation 
system  alternatives  and  route  variations, 
were  considered,  but  not  studied  in 
detail. 

As  part  of  the  proposed  action,  the 
Overland  Pass  Pipeline  would  be  routed 
across  southern  Wyoming  from  Opal  to 
Echo  Springs  along  various  existing 
utility  or  pipeline  ROWs.  From  Echo 
Springs,  the  pipeline  ROW  would  run  in 
a  southeasterly  direction,  paralleling  the 
existing  Southern  Star  Pipeline,  and 
proceed  to  the  south  of  Cheyenne, 
Wyoming,  before  entering  Colorado.  A 
major  portion  of  the  proposed  route  in 
Wyoming  would  cross  public  lands 
administered  by  the  BLM. 

From  the  Colorado  border,  the 
pipeline  ROW  would  continue  to 
parallel  the  Southern  Star  Pipeline 
southeasterly  crossing  the  Pawnee 
National  Grassland,  which  is 
administered  by  the  USDA  Forest 
Service,  and  then  into  Kansas.  From  the 
Colorado-Kansas  state  line,  the 
Overland  Pass  Pipeline  would  continue 
to  run  parallel  to  the  Southern  Star 
Pipeline  to  south  of  WaKeeney,  Kansas. 

It  would  then  follow  an  existing  BP 
Amoco  pipeline  to  Bushton,  Kansas. 
From  this  point,  the  Overland  Pass 
Pipeline  would  not  parallel  existing 
pipelines  until  reaching  Mitchell, 
Kansas,  where  it  would  then  follow  an 
existing  Williams  Pipeline  to  the 
termination  point  at  Conway,  Kansas. 

At  Bushton  and  Conway,  Kansas,  the 
transported  NGL  would  be  processed  at 
existing  facilities  and  distributed 
through  an  existing  transportation 
infrastructure  to  consumer  markets  in 
the  Midwest  and  Texas’  Gulf  of  Mexico 
coast.  About  82  percent  of  the  proposed 
760-mile  pipeline  would  be  co-located 
within  existing  pipeline  ROW  corridors. 
In  addition  to  the  pipeline,  three  electric 
pump  stations  (two  immediate  and  one 
.  future  construction)  would  be  needed  to 
move  the  NGL  at  a  maximum  pressure 
of  1,440  pounds  per  square  inch  gauge 
through  the  pipeline.  The  pump  stations 
are  proposed  to  be  located  near  Echo 
Springs  and  Laramie,  Wyoming,  and 
near  WaKeeney,  Kansas.  The  pipeline 
would  have  manual  or  self-actuating 
shut-off  valves  at  regular  intervals,  as 
well  as  cleaning  facilities  and  meter 
stations.  . 

The  Overland  Pass  Pipeline  would  be 
constructed  and  installed  within  a  75 
foot-wide  construction  area.  After 
construction  and  reclamation,  the 
permanent  ROW  would  be  50-feet  wide. 


centered  on  the  pipeline.  All  temporary 
workspace  areas  needed  for 
construction  activities  outside  the  50- 
foot-wide  permanent  ROW  would 
require  Temporary  Use  Permits. 

All  comment  submittals  must  include 
the  commenter’s  name  and  street 
address.  Comments,  including  the 
names  and  street  addresses  of 
respondent,  will  be  available  for  public 
review  at  the  Rawlins  Field  Office 
during  its  business  hours  (8  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
for  Federal  holidays.  Before  including 
your  address,  phone  number,  e-mail 
address,  or  other  personal  identifying 
information  in  your  comment,  be 
advised  that  your  entire  comment, 
including  your  personal  identifying 
information  may  be  made  publicly 
available  at  any  time.  While  you  can  ask 
us  in  your  comment  to  withhold  your 
personal  identifying  information  from 
public  review,  we  cannot  guarantee  that 
we  will  be  able  to  do  so. 

Mary  Trautner, 

Acting  State  Director. 

[FR  Doc.  E7-16702  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-05a-5853-ES;  N-82826;  7-08807] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act  Classification 
of  Public  Lands  in  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  examined  and 
found  suitable  for  classification  for  lease 
or  subsequent  conveyance  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended, 
approximately  160  acres  of  public  land 
in  Clark  County,  Nevada.  The  City  of 
Henderson  proposes  to  use  the  land  for 
recreational,  civic,  and  municipal 
facilities. 

DATES:  Interested  parties  may  submit 
written  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  until  October 
9,  2007. 

ADDRESSES:  Send  written  comments  to 
the  Field  Manager,  BLM  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Cote,  702-515-5104. 
SUPPLEMENTARY  INFORMATION:  The 

following  described  public  land  in  Clark 


County,  Nevada,  has  been  examined  and 
found  suitable  for  classification  for  lease 
and  subsequent  conveyance  under  the 
provisions  of  the  R&PP  Act,  as  amended 
(43  U.S.C.  869  et  seq.),  and  is  hereby 
classified  accordingly: 

Mount  Diablo  Meridian,  Nevada 
T.  22S.,R.  63  E. 

Sec.  16,  SWV4. 

The  area  described  contains  160  acres, 
more  or  less,  in  Clark  County. 

In  accordance  with  the  R&PP  Act,  the 
City  of  Henderson  filed  an  application 
for  the  above-described  160  acres  of 
public  land  to  be  developed  for 
recreational,  civic,  and  municipal 
facilities.  Recreational  facilities  will 
include  a  community  park, 
programmable  sports  fields,  an  aquatics 
center,  tennis  courts,  interpretive  areas, 
and  biking,  running  and  hiking  trails. 

The  trail  systems  to  be  developed  will 
connect  to  the  city-wide  trail  system 
and  ultimately,  to  the  Clark  County  trail 
system.  The  plan  also  includes  a  multi¬ 
purpose  senior  center  and  municipal 
facilities.  Additional  detailed 
information  pertaining  to  this 
application,  plan  of  development,  and 
site  plans  is  in  case  file  N-82826  located 
at  the  BLM  Las  Vegas  Field  Office,  4701 
N.  Torrey  Pines  Drive,  Las  Vegas, 

Nevada. 

The  land  is  not  needed  for  any 
Federal  purpose.  The  lease/ conveyance 
is  consistent  with  the  Las  Vegas 
Resource  Management  Plan  dated 
October  5, 1998,  and  would  be  in  the 
public  interest.  The  lease/conveyance, 
when  issued,  will  be  subject  to  the 
provisions  of  the  R&PP  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
(43  U.S.C.  945):  and 

2.  All  minerals  together  with  the  right 
to  prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

The  lease/conveyance  will  be  subject 
to  all  valid  existing  rights  documented 
on  the  official  public  land  records  at  the 
time  of  lease/patent  issuance. 

On  August  24,  2007,  the  land 
described  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease/ 
conveyance  under  the  R&PP  Act,  leasing 
under  the  mineral  leasing  laws,  and 
disposal  under  the  mineral  material 
disposal  laws. 
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Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  recreational,  civic,  and 
municipal  facilities.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Interested  parties  may  submit 
comments  regarding  the  specific  use{s) 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision  to 
lease/convey  under  the  R&PP  Act,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  R&PP  use. 

Facsimiles,  telephone  calls,  and 
electronic  mail  are  unacceptable  means 
of  notification.  Comments,  including 
names  and  addresses  of  respondents, 
will  be  available  for  public  review. 
Before  including  your  address, 
telephone  number,  email  address,  or 
other  personal  identifying  information 
in  your  comment,  be  advised  that  your 
entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Any  adverse  comments  will  be 
reviewed  by  the  BLM  Nevada  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  notice  will  become 
effective  October  23,  2007.  The  lands 
will  not  be  offered  for  lease/conveyance 
until  after  the  classification  becomes 
effective. 

Authority:  43  CFR  part  2740. 

Dated:  August  6,  2007. 

Kimber  Liebhauser, 

Acting  Assistant  Field  Manager,  Non- 
Renewable  Resources,  Las  Vegas  Field  Office, 
NV. 

[FR  Doc.  E7-16351  Filed  8-23-07;  8:45  ami 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-060-1610-016J] 

Notice  of  Availability  of  the  Draft 
Resource  Management  Plan  and  Draft 
Environmental  Impact  Statement  for 
the  Moab  Field  Office  in  Grand  and  San 
Juan  Counties,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA,  43  U.S.C.  1701  et 
seq.),  the  Bureau  of  Land  Management 
(BLM)  hereby  gives  notice  that  the  Moab 
Draft  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement 
(DRMP/DEIS)  is  available  for  a  90-day 
public  review  and  comment  period. 

This  notice  also  meets  requirements  in 
43  CFR  1610.7-2(b)  concerning 
potential  Areas  of  Critical 
Environmental  Concern  (ACECs). 

DATES:  To  ensure  that  your  written 
comments  on  the  DRMP/DEIS  will  be 
considered,  you  should  send  them  to 
the  BLM  within  90  days  following  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
BLM  will  announce  public  meetings 
and  other  public-involvement  activities 
at  least  15  days  in  advance  through 
public  notices,  news  releases,  direct 
mailings,  and  posting  on  the  project 
Web  site  at  http://www.blm.gov/ut/st/ 
en/prog/planning.l.btml.  Public 
meetings  will  be  held  in  Moab, 
Monticello,  and  Salt  Lake  City,  Utah, 
and  in  other  locations,  if  warranted. 
ADDRESSES:  Address  written  comments 
to;  RMP  Comments,  Moab  Field  Office, 
Bureau  of  Land  Management,  82  East 
Dogwood,  Moab,  UT  84532.  Comments 
may  also  be  submitted  electronically  by 
e-mail  to: 

UT_Moab_Comments@blm.gov. 
Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  Moab 
Field  Office,  and  will  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA).  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  be  advised  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 


withhold  from  public  review  your 
personal  identifying  information,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so.  All  submissions  from 
organizations  and  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  have  your 
name  added  to  the  Moab  RMP  mailing 
list,  visit  the  RMP  Web  site:  http:// 

WWW.  bim  .gov/  ut/st/en/ prog/ 
pianning.l.html.  Or,  you  may  contact 
Brent  Northrop,  RMP  Project  Manager, 
Moab  BLM  Field  Office,  82  East 
Dogwood,  Moab,  UT  84532,  phone  (435) 
259-2100.  To  have  your  name  added  to 
the  Moab  RMP  mailing  list,  or  to  view 
and  download  the  DRMP/DEIS  in 
portable  document  format  (PDF)  go  to 
the  project  Web  site;  http:// 

WWW.  him  .gov/ u  t/st/en/ prog/ 
pianning.l.html.  Copies  of  the  DRMP/ 
DEIS  are  also  available  at  the  BLM  Moab 
Field  Office. 

SUPPLEMENTARY  INFORMATION:  The 

DRMP/DEIS  addresses  public  lands  and 
resources  managed  by  the  Moab  Field 
Office  in  Grand  and  San  Juan  Counties, 
Utah.  These  lands  and  resources  are 
currently  managed  under  the  Grand 
Resource  Area  RMP  (1985).'  The 
planning  area  includes  approximately 
1.8  million  acres  of  BLM-administered 
public  lands  as  well  as  Federally-owned 
minerals. 

The  BLM  analyzes  four  proposed 
alternatives  in  the  DRMP/DEIS: 

•  Alternative  A  (No  Action): 
represents  continuation  of  existing 
management  under  the  current 
management  goals,  objectives,  and 
direction  specified  in  the  Grand 
Resource  Area  RMP. 

•  Alternative  B:  Emphasizes 
protection  of  natural  resource  values 
and  landscapes. 

•  Alternative  C  (BLM  Preferred 
Alternative):  emphasizes  a  balance  of 
resource  protection  with  commodity 
production. 

•  Alternative  D:  emphasizes 
commodity  production. 

Major  issues  that  were  identified 
during  public  scoping  and  considered  in 
the  DRMP/DEIS  include:  oil  and  gas 
development;  recreation  and  off- 
highway  vehicle  management;  special 
designations  (ACECs  and  suitability  of 
rivers  for  Congressional  designation  into 
the  national  Wild  and  Scenic  Rivers 
System);  land  areas  with  wilderness 
characteristics;  and  transportation  and 
access.  The  DRMP/DEIS  considers  the 
designation  and  protection  of  ACECs. 
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ACEC  values  and  resource  use  vary  by  alternative  (refer  to  the  table  prescriptions  in  these  areas  are  provided 

limitations  vary  hy  ACEC  and  the  below).  More  detailed  management  in  the  DRMPR/DEIS. 

number  of  proposed  ACECs  and  acres 

.  Acres  of  BLM-Managed  Surface  Estate  Proposed  To  Be  Managed  as  ACECS  Under  the  Alternatives  in 

THE  DRMP/DEIS 


ACEC  values  and  use  limitations 

Alternative  A 

Alternative  B 

Alternative  C 
(preferred) 

Alternative  D 

Behind  the  Rocks 

Values:  Scenery,  cultural,  and  natural  systems  (including  threatened, 
sensitive  and  endangered  plants). 

Limitations:  Manage  as  Visual  Resource  Management  (VRM), Class  1 
in  Alternative  B,  and  VRM  Class  II  in  Alternative  C.  Apply  No  Sur¬ 
face  Occupancy  (NSO)  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities  [closed  in  the  Wilderness  Study  Area 
(WSA)].  Limit  Off  Highway  Vehicle  (OHV)  use  to  designated  routes. 

0 

•17,836 

•5,201 

0 

Bookcliffs  Wildlife 

'  Values:  Wildlife  and  cultural. 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities  (closed  in  WSAs).  Limit  OHV  use  to  des¬ 
ignated  routes,  and  allow  no  new  routes. 

0 

■304,252 

0 

0 

Canyon  Rims 

Value:  Scenery. 

Limitations:  Manage  as  VRM  Class  II.  Apply  NSO  stipulations  for  oil 
and  gas  leasing  and  other  surface  disturbing -activities.  Limit  OHV 
use  to  designated  routes. 

0 

•23,400 

0 

0 

Cisco  White-Tailed  Prairie  Dog  Complex 

Value:  Wildlife  habitat. 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities.  Limit  OHV  use  to  designated  routes, 
and  use  grazing  systems  to  protect  prairie  dog  habitat. 

0 

i 

•117,481 

0 

0 

Colorado  River  Corridor 

Values:  Scenery,  natural  systems  (including  threatened,  sensitive  and 
endangered  plants),  fish  and  wildlife. 

Limitations:  Manage  as  VRM  Class  1.  Apply  NSO  stipulations  for  oil 
and  gas  leasing  and  other  surface  disturbing  activities.  Limit  OHV 
use  to  designated  routes,  and  impose  restrictions  on  recreation  use. 

0 

•50,483  1 

0 

0 

Cottonwood/Diamond  Watershed 

Values:  Natural  hazards  and  natural  systems. 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities  (closed  in  WSA).  Limit  OHV  use  to  des¬ 
ignated  routes,  and  allow  no  new  routes. 

0 

1 

■35,830 

' 

35,830 

0 

Highway  279  Corridor/Shafer  Basin/Long  Canyon 

Vaiues:  Scenery,  wildlife,  natural  systems  (threatened,  sensitive  and 
endangered  plants)  and  cultural. 

Limitations:  Manage  as  VRM  Class  1  (Alternative  B),  and  as  VRM 
Class  II  (Alternative  C).  Apply  NSO  stipulations  for  oil  and  gas  leas¬ 
ing  and  other  surface  disturbing  activities.  Limit  OHV  use  to  des¬ 
ignated  routes. 

0 

i 

1 

*13,500 

I 

•13,500 

0 

1 

Labyrinth  Canyon 

Values:  Scenery  and  fish. 

Limitations:  Manage  as  VRM  Class  1.  Apply  NSO  stipulation  for  oil  and 
gas  leasing  and  other  surface  disturbing  activities.  Limit  OHV  use  to 
designated  routes,  allow  no  new  routes. 

0 

•8,528 

0 

0 

Mill  Creek  Canyon 

Values:  Scenery,  cultural,  and  natural  systems  (riparian/watershed/cold 
water  fishery/wildlife). 

Limitations:  Manage  as  VRM  Class  1  (Alternative  B),  and  VRM  Class  II 
(Alternative  C).  Apply  NSO  stipulations  for  oil  and  gas  leasing  and 
other  surface  disturbing  activities  (closed  in  the  WSA).  Limit  OHV 
use  to  designated  routes,  impose  restrictions  on  recreation  use. 

0 

•13,501 

•3,721 

0 

Ten  Mile  Wash 

Values:  Natural  systems  (riparian/wetlands),  wildlife,  cultural  and  nat¬ 
ural  hazards. 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities.  Limit  OHV  use  to  designated  routes, 
and  impose  restrictions  on  recreation  use. 

0 

•4,980 

i 

1  •4,980 

! 

0 

1 

Upper  Courthouse 

Values:  Historic,  cultural,  paleontological,  and  natural  systems  (includ¬ 
ing  threatened,  endangered  and  relict  plants). 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities.  Limit  OHV  use  to  designated  routes, 
and  impose  recreation  restrictions. 

0 

■11,529 

0 

0ROW< 
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ACRES  OF  BLM-MANAGED  SURFACE  ESTATE  PROPOSED  TO  BE  MANAGED  AS  ACECS  UNDER  THE  ALTERNATIVES  IN 

THE  DRMP/DEIS 


1 

AGEC  values  and  use  limitations 

Alternative  A 

Alternative  B 

Alternative  C 
(preferred) 

Alternative  D 

Westwater  Canyon 

Values:  Scenery,  fish. 

Limitations:  Manage  as  VRM  Class  1.  Close  to  oil  and  gas  leasing  and 
other  surface  disturbing  activities.  Close  to  motorized  travel,  allow  no 
new  routes. 

0 

•5,069 

0 

0 

White  Wash 

Values:  Natural  systems  (riparian  dune  systems). 

Limitations:  Apply  NSO  stipulations  for  oil  and  gas  leasing  and  other 
surface  disturbing  activities.  Limit  OHV  use  to  designated  routes,  im¬ 
pose  restrictions  on  recreation. 

0 

•2,988 

0 

0 

Wilson  Arch 

Values:  Scenery. 

Limitations:  Manage  as  VRM  Class  1.  Apply  NSO  stipulations  for  oil 
and  gas  leasing  and  other  surface  disturbing  activities.  Limit  OHV 
use  to  designated  routes. 

0 

•3,700 

0 

0 

Total  Acres  . 

0 

•613,077 

•63,232 

0 

’Acres. 


JefF  Rawson, 

Utah  Associate  State  Director. 

[FR  Doc.  E7-16700  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4310-0K-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-957-07-1 420-B  J] 

Notice  of  Filing  of  Plats  of  Survey, 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  filed  the  plats  of 
survey  of  the  lands  described  below  in 
the  BLM  Wyoming  State  Office, 
Cheyenne,  Wyoming,  on  the  dates 
indicated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  5353 
Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management,  and 
are  necessary  for  the  management  of 
resources.  The  lands  surveyed  are: 

The  plat  and  field  notes  representing 
the  dependent  resurvey  of  portions  of 
the  north,  south  and  west  boundaries, 
portions  of  the  subdivisional  lines,  the 
1909  meanders  of  the  Green  River,  and 
the  subdivision  of  certain  sections. 
Township  22  North,  Range  109  West, 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  723,  was  accepted  and  filed 
March  15,  2007. 

The  plat  and  field  notes  representing 
the  dependent  resurvey  of  portions  of 
the  north  boundary,  subdivisional  lines 


and  1909  meanders  of  the  Green  River, 
the  subdivision  of  certain  sections,  and 
the  metes-and-bounds  survey  of  certain 
lots  in  section  2,  Township  22  North, 
Range  110  West,  of  the  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  723, 
was  accepted  and  filed  March  15,  2007. 

The  plat  and  field  notes  representing 
the  dependent  resurvey  of  portions  of 
the  south  and  west  boundaries, 
subdivisional  lines  and  1909  meanders 
of  the  Green  River,  and  the  subdivision 
of  certain  sections.  Township  23  North, 
Range  110  West,  of  the  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  723, 
was  accepted  and  filed  March  15,  2007. 

The  plat  and  field  notes  representing 
the  dependent  resurvey  of  a  portion  of 
the  east  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  13,  Township  24  North, 

Range  85  West,  of  the  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  753, 
was  accepted  April  13,  2007. 

The  plat  and  field  notes  representing 
the  dependent  resurvey  of  a  portion  of 
the  Fifth  Standard  Parallel  North, 
through  Ranges  92  and  93  West,  a 
portion  of  the  Eleventh  Auxiliary 
Meridian  West,  through  Township  20 
North,  between  Ranges  92  and  93  West, 
the  south  boundary,  and  the 
subdivisional  lines.  Township  20  North, 
Range  93  West,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  754, 
was  accepted  August  7,  2007. 

Gopies  of  the  preceding  described 
plats  and  field  notes  are  available  to  the 
public  at  a  cost  of  $1.10  per  page. 


Dated:  August  20,  2007. 

John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 
Services. 

(FR  Doc.  E7-16768  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alaska 
State  Office  of  History  and 
Archaeology,  Anchorage,  AK,  and 
Alutliq  Museum  and  Archaeological 
Repository,  Kodiak,  AK 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  control  of  the  Alaska 
State  Office  of  History  and  Archaeology, 
Anchorage,  AK  and  in  the  possession  of 
the  Alutiiq  Museum  and  Archaeological 
Repository,  Kodiak,  AK.  The  human 
remains  were  removed  fi’om  Pasagshak 
Point  site  (49-KOD-00213),  Kodiak 
Island,  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 
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A  detailed  assessment  of  the  human 
remains  was  made  on  behalf  of  the 
Alaska  State  Office  of  History  and 
Archaeology  by  Alutiiq  Museum  and 
Archaeological  Repository  professional 
staff  in  consultation  with 
representatives  of  Natives  of  Kodiak, 

Inc.;  Koniag,  Inc.;  Leisnoi,  Inc.;  Lesnoi 
Village  (aka  Woody  Island):  and  Sun’aq 
Tribe  of  Kodiak  (formerly  the  Shoonaq’ 
Tribe  of  Kodiak). 

In  September  1992,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Pasagshak  Point  site  (49-KOD-00213), 
Kodiak  Island,  AK,  by  Dr.  Richard 
Knecht.  Dr.  Knecht  took  the  human 
remains  to  the  Kodiak  Area  Native 
Association’s  Alutiiq  Culture  Center.  In 
1995,  the  human  remains  were 
transferred  to  the  Alutiiq  Museum  and 
Archaeological  Repository  where  they 
are  currently  stored  (number  AM63).  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

The  Pasagshak  Point  archeological 
site  is  on  State  of  Alaska  land.  The 
Pashagshak  Point  site  is  a  prehistoric 
settlement  at  the  mouth  of  Ugak  Bay  on 
the  southeastern  coast  of  the  Kodiak 
archipelago.  The  site  has  deep,  well- 
preserved  midden  that  dates  to  the 
Koniag  Tradition,  the  cultural  phase 
that  directly  preceded  European  contact. 
As  such,  the  human  remains  from  the 
site  are  presumed  to  be  Native  American 
and  most  closely  related  to  the 
contemporary'  Kodiak  Alutiiq  people. 
Specifically,  the  human  remains  are 
from  an  area  of  the  Kodiak  archipelago 
traditionally  used  by  members  of  the 
Lesnoi  Village  (aka  Woody  Island)  and 
Sun’aq  Tribe  of  Kodiak. 

Officials  of  the  Alaska  State  Office  of 
History  and  Archaeology  and  Alutiiq 
Museum  and  Archaeological  Repository 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Alaska  State  Office  of  History  and 
Archaeology  and  the  Alutiiq  Museum 
and  Archaeological  Repository  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  Natives 
of  Kodiak,  Inc.;  Koniag,  Inc.;  Leisnoi, 
Inc.;  Lesnoi  Village  (aka  Woody  Island); 
and  Sun’aq  Tribe  of  Kodiak. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally- 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 


telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
human  remains  to  the  Natives  of 
Kodiak,  Inc.;  Koniag,  Inc.;  Leisnoi,  Inc.; 
Lesnoi  Village  (aka  Woody  Island);  and 
Sun’aq  Tribe  of  Kodiak  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Alutiiq  Museum  and 
Archaeological  Repository  is 
responsible  for  notifying  Natives  of 
Kodiak,  Inc.;  Koniag,  Inc.;  Leisnoi,  Inc.; 
Lesnoi  Village  (aka  Woody  Island);  and 
Sun’aq  Tribe  of  Kodiak  that  this  notice 
has  been  published. 

Dated:  August  3,  2007 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  E7-16781  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alaska 
State  Office  of  History  and 
Archaeology,  Anchorage,  AK  and 
Alutiiq  Museum  and  Archaeological 
Repository,  Kodiak,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  control  of  the  Alaska 
State  Office  of  History  and  Archaeology, 
Anchorage,  AK  and  in  the  possession  of 
the  Alutiiq  Museum  and  Archaeological 
Repository,  Kodiak,  AK.  The  human 
remains  were  removed  from  Midway 
Point  (49-KOD-00303),  Kodiak  Island, 
AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  on  behalf  of  the 
Alaska  State  Office  of  History  and 
Archaeology  by  Alutiiq  Museum  and 
Archaeological  Repository  professional 
staff  in  consultation  with 
representatives  of  Koniag,  Inc.;  Lesnoi 
Village  (aka  Woody  Island):  Natives  of 
Kodiak,  Inc.;  and  Sun’aq  Tribe  of 
Kodiak  (formerly  the  Shoonaq’  Tribe  of 
Kodiak). 


In  1990,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  an  unknown  site 
(probably  49-KOD-00303)  near  Chiniak, 
AK,  by  a  collector  and  turned  over  to 
the  Alaska  State  Troopers.  The  Alaska 
State  Troopers  sent  the  human  remains 
to  Anchorage  for  examination  by  a 
professional  archeologist  at  the  State 
Office  of  History  and  Archaeology  and 
determined  to  be  prehistoric.  The 
human  remains  were  returned  to  the 
Alaska  State  Troopers,  who  deposited 
them  in  the  care  of  the  Kodiak  Area 
Native  Association’s  Alutiiq  Culture 
Center  in  1991.  In  1995,  the  human 
remains  were  transferred  to  the  Alutiiq 
Museum  and  Archaeological  Repository 
where  they  are  currently  stored 
(accession  number  AM92).  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  likely  origin  of  the  human 
remains  is  49-KOD— 00303,  a  prehistoric 
archeological  site  on  the  south  shore  of 
Chiniak  Bay  in  Alaska’s  Kodiak 
archipelago.  Site  49-KOD-00303 
contains  extensive,  well-preserved 
midden  deposits,  covering  more  than  an 
acre.  Physical  anthropological  findings 
and  the  likely  origins  of  the  human 
remains  suggest  that  they  represent  a 
prehistoric  Kodiak  Alutiiq  person.  Many 
Kodiak  archeologists  believe  that  the 
region’s  cultural  sequence  represents  a 
7,500  year  period  of  evolutionary 
growth  with  the  earliest  colonizers 
evolving  into  the  Alutiiq  societies 
recorded  at  historic  contact.  As  such, 
the  human  remains  are  reasonably 
believed  to  be  Native  American  and 
most  closely  affiliated  with  the 
contemporary  Native  residents  of  the 
Kodiak  archipelago,  the  Kodiak  Alutiiq. 
Specifically,  the  human  remains  were 
recovered  from  an  area  traditionally 
used  by  members  of  the  Koniag,  Inc.; 
Leisnoi,  Inc.;  Lesnoi  Village  (aka  Woody 
Island);  Natives  of  ICodiak,  Inc.;  and 
Sun’aq  Tribe  of  Kodiak. 

Officials  of  the  Alaska  State  Office  of 
History  and  Archaeology  and  Alutiiq 
Museum  and  Archaeological  Repository' 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Alaska  State  Office  of  History  and 
Archaeology  and  Alutiiq  Museum  and 
Archaeological  Repository  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the 
Koniag,  Inc.;  Leisnoi,  Inc.;  Lesnoi 
Village  (aka  Woody  Island);  Natives  of 
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Kodiak,  Inc.;  and  Sun’aq  Tribe  of 
Kodiak. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 
telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
hmnan  remains  to  the  Koniag,  Inc.; 
Leisnoi,  Inc.;  Lesnoi  Village  (aka  Woody 
Island);  Natives  of  Kodiak,  Inc.;  and 
Sun’aq  Tribe  of  Kodiak  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Alutiiq  Museum  and 
Archaeological  Repository  is 
responsible  for  notifying  Koniag,  Inc.; 
Leisnoi,  Inc.;  Lesnoi  Village  (aka  Woody 
Island);  Natives  of  Kodiak,  Inc.;  and 
Sun’aq  Tribe  of  Kodiak  that  this  notice 
has  been  published. 

Dated:  August  7,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16783  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alutiiq 
Museum  and  Archaeological 
Repository,  Kodiak,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Alutiiq 
Museum  and  Archaeological  Repository, 
Kodiak.  AK.  The  human  remains  were 
removed  from  Uyak  Bay,  Kodiak  Island, 
AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Alutiiq  Museum 
and  Archaeological  Repository 
professional  staff  in  consultation  with 
representatives  of  Koniag,  Inc.  and 
Native  Village  of  Larsen  Bay. 


In  1987,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  49-KOD-00343,  Uyak 
Bay  in  the  Kodiak  archipelago,  AK, 
during  a  faunal  collection  survey 
conducted  by  students  from  Bryn  Mawr 
College  under  the  direction  of  Dr. 

Richard  Jordan,  Bryn  Mawr  College, 

Bryn  Mawr,  PA.  The  human  remains 
were  shipped  to  the  Bryn  Mawr  College 
Department  of  Anthropology  for  study 
and  storage  following  the  excavation.  In 
1988,  the  human  remains  were  shipped 
to  the  University  of  Alaska,  Fairbanks 
Department  of  Anthropology.  Following 
Dr.  Jordan’s  death  in  1991,  Ae  human 
remains  were  transferred  to  the  Kodiak 
Area  Native  Association’s  Alutiiq 
Culture  Center.  In  April  of  1995,  the 
entire  site  collection  was  transferred  to 
the  Alutiiq  Museum  and  Archaeological 
Repository  (number  AM91).  The  human 
remains  were  found  during  a  collections 
reorganization  project  in  June  of  2007. 

No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Site  49-KOD-00343  is  a  prehistoric 
settlement  that  lies  on  the  shore  of  a 
broad  cove,  on  the  western  shore  of 
inner  Ugak  Bay,  southwest  of  the  Alf 
islands,  on  the  southwestern  coast  of 
Alaska’s  Kodiak  archipelago.  The  site 
holds  a  cluster  of  multi-roomed  house 
depressions  surrounded  by  50  -  60  cm 
of  steam  bath  rubble-filled  shell  midden 
deposits,  indicative  of  the  late 
prehistoric  Koniag  tradition,  the  cultural 
era  that  directly  preceded  European 
contact.  As  such,  the  human  remains  are 
reasonably  believed  to  be  Native 
American  and  most  closely  related  to 
the  contemporary  Kodiak  Alutiiq 
people.  Specifically,  the  human  remains 
are  from  an  area  of  the  Kodiak 
archipelago  traditionally  used  by 
members  of  Koniag,  Inc.  and  Native 
Village  of  Larsen  Bay. 

Officials  of  the  Alutiiq  Museum  and 
Archaeological  Repository  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Alutiiq  Museum  and  Archaeological 
Repository  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  Koniag,  Inc.  and  Native  Village  of 
Larsen  Bay. 

Representatives  of  emy  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 


telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
human  remains  to  Koniag,  Inc.  and 
Native  Village  of  Larsen  Bay  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

Alutiiq  Museum  and  Archaeological 
Repository  is  responsible  for  notifying 
Koniag,  Inc.  and  Native  Village  of 
Larsen  Bay  that  this  notice  has  been 
published. 

Dated:  August  6,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16776  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alutiiq 
Museum  and  Archaeological 
Repository,  Kodiak,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  Alutiiq 
Museum  and  Archaeological  Repository, 
Kodiak,  AK.  The  human  remains  were 
removed  from  the  area  of  Harvester 
Island  in  the  Kodiak  Island  archipelago, 
AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Alutiiq  Museum 
and  Archaeological  Repository 
professional  staff  in  consultation  with 
representatives  of  Koniag,  Inc.  and 
Native  Village  of  Larsen  Bay. 

In  the  1970s  or  1980s,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Harvester  Island  area  of  Uyak  Bay,  in 
the  Kodiak  archipelago,  AK.  The 
cranium  was  painted  yellow  at  some 
point  after  collection.  In  June  2006,  the 
cranium  was  mailed  anonymously  to 
the  Alutiiq  Museum  and  Archaeological 
Repository  with  a  note  that  it  was 
collected  “on  or  around  Harvester 
Island.’’  No  known  individual  was 
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identified.  No  associated  funerary 
objects  are  present. 

Harvester  Island  lies  at  the  mouth  of 
Uyak  Bay  on  southwestern  Kodiak 
Island,  is  privately  owned,  and  is  not 
known  to  hold  any  archeological  sites. 
However,  49-KAR-00025,  a  site  on  the 
mainland  shore  of  Uyak  Bay  directly 
adjacent  to  Harvester  Island,  is  a  Icirge 
prehistoric  village  site  known  to  have 
contained  burial  features  with  preserved 
human  remains  from  both  the 
Kachemak  and  Koniag  traditions.  In  the 
1960s,  the  49-KAR-00025  site  started 
eroding  badly  and  depositing  materials 
on  the  adjacent  beach.  It  is  uncertain 
where  the  human  remains  from  the 
“Harvester  Island  area”  were  collected, 
but  cu-e  most  likely  from  the  49-KAR- 
00025  site.  The  human  remains  are 
reasonably  believed  to  be  Native 
American  and  most  closely  related  to 
the  Kodiak  Alutiiq  people.  Specifically, 
the  human  remains  are  from  an  area 
traditionally  used  by  members  of 
Koniag,  Inc.  and  Native  Village  of 
Larsen  Bay. 

Officials  of  the  Alutiiq  Museum  and 
Archaeological  Repository  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Alutiiq  Museum  and  Archaeological 
Repository  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  Koniag,  Inc.  and  Native  Village  of 
Larsen  Bay. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 
telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
human  remains  to  Koniag,  Inc.  and 
Native  Village  of  Larsen  Bay  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

Alutiiq  Museum  and  Archaeological 
Repository  is  responsible  for  notifying 
Koniag,  Inc.  and  Native  Village  of 
Larsen  Bay  that  this  notice  has  been 
published. 

Dated:  August  6,  2007 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc  E7-16777  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alutiiq 
Museum  and  Archaeological 
Repository,  Kodiak,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C,  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  Alutiiq 
Museum  and  Archaeological  Repository, 
Kodiak,  AK.  The  human  remains  were 
removed  from  Long  Island  in  the  Kodiak 
Island  archipelago,  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Alutiiq  Museum 
and  Archaeological  Repository 
professional  staff  in  consultation  with 
representatives  of  the  Koniag,  Inc.; 
Leisnoi,  Inc.;  Lesnoi  Village  (aka  Woody 
Island);  Natives  of  Kodiak,  Inc.;  and 
Sun’aq  Tribe  of  Kodiak  (formerly  the 
Shoonaq’  Tribe  of  Kodiak). 

In  May  1991,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  most 
likely  the  beach  or  from  the  eroding 
bank  of  49-KOD-00023,  Vera  Bay  on 
Long  Island,  AK,  by  Father  Peter  Kreta, 
a  Russian  Orthodox  Priest.  Father  Kreta 
took  the  human  remains  to  archeologist 
Dr.  Richard  Knecht  at  the  Kodiak  Area 
Native  Association’s  Alutiiq  Center 
where  they  were  stored  until  1995.  In 
1995,  the  human  remains  were 
transferred  to  the  Alutiiq  Museum  and 
Archaeological  Repository  where  they 
are  currently  stored  (accession  number 
AM60).  No  known  individual  was 
identified.  No  associated  funerary 
objects  were  present. 

Humic  staining  on  the  cranium 
-  indicates  that  the  human  remains  were 
once  buried.  Long  Island  lies  in  Chiniak 
Bay  in  the  northeastern  Kodiak 
archipelago  of  Alaska  and  within  the 
traditional  territory  of  the  Kodiak 
Alutiiq  people.  The  human  remains  are 
reasonably  believed  to  be  associated 
with  49-KOD-00023,  a  known 
prehistoric  site.  Artifact  finds  from  the 
site  indicate  that  it  dates  to  the  Late 


Kachemak  phase  of  the  Kachemak 
tradition,  somewhere  between  2,700  and 
800  years  old.  Archeological  surveys  of 
this  site  indicate  that  it  contains  two 
areas  of  midden  deposits  -  one  of  which 
rests  directly  behind  the  modern  beach. 
This  section  of  the  site  has  been  potted 
heavily  and  is  eroding  thereby  scattering 
materials  onto  the  beach.  Archeologists 
believe  that  the  people  of  the  Late 
Kachemak  tradition  are  ancestors  of 
modern  day  Alutiiqs.  Archeological  data 
collected  over  the  past  20  years 
indicates  that  Late  Kachemak  phase 
societies  evolved  into  the  more 
complexly  organized  societies  of  the 
Koniag  tradition  observed  at  historic 
contact  in  the  late  18th  century.  As 
such,  the  human  remains  are  reasonably 
believed  to  be  Native  American  and 
most  closely  affiliated  with  the 
contemporary  Native  residents  of  the 
Kodiak  archipelago,  the  Kodiak  Alutiiq. 
Specifically,  the  human  remains  are 
from  an  area  traditionally  used  by 
members  of  Koniag,  Inc.;  Leisnoi,  Inc.; 
Lesnoi  Village;  Natives  of  Kodiak,  Inc.; 
and  Sun’aq  Tribe  of  Kodiak. 

In'  1993,  numan  remains  representing 
a  minimum  of  one  individual  were 
removed  from  Long  Island,  AK,  by  Barb 
Zickuhr.  In  February  1995,  the  human 
remains  were  turned  over  to  the  Alaska 
State  Troopers.  After  completion  of  an 
investigation,  the  Alaska  State  Troopers 
transferred  human  remains  to  Dr. 
Richard  Knecht  at  the  Kodiak  Area 
Native  Association’s  Alutiiq  Culture 
Center.  In  April  of  1995,  the  human 
remains  were  transferred  to  the  Alutiiq 
Museum  and  Archaeological  Repository 
where  they  are  currently  stored 
(accession  number  AM58).  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Long  Island  lies  in  Chiniak  Bay  in  the 
northeastern  Kodiak  archipelago  within 
the  traditional  territory  of  the  Kodiak 
Alutiiq  people.  The  human  remains  are 
humic  stained  with  heavily  worn  teeth 
and  no  evidence  of  modem  dentistry, 
characteristics  common  to  early  historic 
and  prehistoric  times.  Archeological 
sites  on  Long  Island  contain  deposits 
spanning  Kodiak’s  prehistoric  and 
historic  eras.  Most  archeologists  believe 
that  the  region’s  cultural  sequence 
represents  a  period  of  evolutionary 
growth  with  the  earliest  colonizers 
evolving  into  the  Alutiiq  societies 
recorded  at  historic  contact  over  a  7,500 
year  period.  As  such,  the  human 
remains  are  reasonably  believed  to  be 
from  a  prehistoric  Alutiiq  person  and 
most  closely  affiliated  with  the 
contemporary  Native  residents  of  the 
Kodiak  archipelago,  the  Kodiak  Alutiiq. 
Specifically,  the  human  remains  were 
recovered  from  an  area  traditionally 
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used  by  members  of  Koniag,  Inc.; 

Leisnoi,  Inc.;  Lesnoi  Village;  Natives  of 
Kodiak,  Inc.;  and  Sun’aq  Tribe  of 
Kodiak. 

Officials  of  the  Alutiiq  Museum  and 
Archaeological  Repository  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  two  individuals  of 
Native  American  cmcestry.  Officials  of 
the  Alutiiq  Museum  and  Archaeological 
Repository  also  have  determined  that, 
piusuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Koniag,  Inc.;  Leisnoi,  Inc.; 

Lesnoi  Village;  Natives  of  Kodiak,  Inc.; 
and  Sun’aq  Tribe  of  Kodiak. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 
telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
human  remains  to  the  Koniag,  Inc.; 
Leisnoi,  Inc.;  Lesnoi  Village;  Natives  of 
Kodiak,  Inc.;  and  Sun’aq  Tribe  of 
Kodiak  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Alutiiq  Museum  and 
Archaeological  Repository  is 
responsible  for  notifying  the  Koniag, 
Inc.;  Leisnoi,  Inc.;  Lesnoi  Village; 
Natives  of  Kodiak,  Inc.;  and  Sun’aq 
Tribe  of  Kodiak  that  this  notice  has  been 
published. 

Dated:  August  6,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16782  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-SO-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Aiutiiq 
Museum  and  Archaeologicai 
Repository,  Kodiak,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  object . 
in  the  possession  of  Alutiiq  Museum 
and  Archaeological  Repository,  Kodiak, 
AK.  The  human  remains  and  associated 
funerary  object  were  removed  from 


Sitkalidak  Island  cmd  near  Old  Harbor, 
AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
associated  funerary  object.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Alutiiq  Museum 
and  Archaeological  Repository 
professional  staff  in  consultation  with 
representatives  of  the  Koniag,  Inc.;  Old 
Harbor  Native  Corporation:  and  Village 
of  Old  Harbor. 

In  July  of  1992,  human  remains 
representing  a  minimum  of  two 
individuals  were  removed  from  Refuge 
Rock  (49-KOD-00450)  off  the  coast  of 
Sitkalidak  Island,  AK,  by  Dr.  Richard 
Knecht  during  archeological  excavation 
on  conveyed  Native  lands.  Permission 
to  excavate  and  study  the  human 
remains  was  granted  by  the  Old  Harbor 
Native  Corporation.  The  human  remains 
were  taken  to  the  Kodiak  Area  Native 
Association’s  Alutiiq  Culture  Center.  In 
April  of  1995,  the  entire  site  collection 
was  transferred  to  the  Alutiiq  Museum 
and  Archaeological  Repository  where 
they  are  currently  stored  (accession 
number  AMlOO).  No  known  individuals 
were  identified.  The  one  associated 
funerary  object  is  an  ivory  ornament 
(catalog  number  AM100:674). 

The  Refuge  Rock  site,  also  known  in 
Alutiiq  as  Awa’uq  (to  become  numb),  is 
a  fortified  18th  century  Alutiiq 
settlement  on  an  islet  adjacent  to 
Sitkalidak  Island  on  the  southeastern 
coast  of  the  Kodiak  archipelago.  In  1784, 
Russian  fur  hunters  eunbushed  the 
settlement,  killing  hundreds  and 
initiating  the  conquest  of  Kodiak.  Both 
individuals  were  recovered  from  a  semi¬ 
subterranean  house  believed  to  have 
been  occupied  at  the  time  of  the  siege. 
The  human  remains  are  reasonably 
believed  to  be  Native  American  and 
most  closely  affiliated  with  the 
contemporary  Kodiak  Alutiiq  people. 
Specifically,  the  human  remains  are 
from  an  area  traditionally  used  by 
members  of  the  Koniag  Inc.;  Old  Harbor 
Native  Corporation;  and  Village  of  Old 
Harbor. 

In  1960,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  an  unknown 
archeological  site  near  Old  Harbor,  AK, 
by  physical  anthropologists  Drs. 
Laughlin  and  Jorgensen.  When  Dr. 
Laughlin  moved  to  the  University  of 
Connecticut  at  Storrs,  the  hiunan 


remains  were  brought  with  him.  After 
Dr.  Laughlin’s  death  in  the  late  1990s, 
his  entire  collection,  including  this 
individual,  were  transferred  to  the 
Museum  of  the  Aleutians  in  Unalaska, 
AK,  where  they  were  deposited  in  the 
care  of  archeologist  Dr.  Richard  Knecht. 
In  or  around  2000,  Dr.  Knecht  sent  the 
human  remains  to  the  Alutiiq  Museum 
and  Archaeological  Repository  where 
they  are  currently  stored  (cranium 
OH60B1).  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

This  individual  could  be  from  one  of 
a  number  of  archeological  sites  in  the 
Old  Harbor  region  of  the  Kodiak 
archipelago  visited  by  Dr.  Laughlin  in 
the  summer  of  1960.  There  are  no  notes 
accompanying  this  individual  and 
attempts  to  locate  provenience 
information  have  failed.  A  review  of  the 
human  remains  suggests  they  are 
archeological.  Humic  staining  on  the 
bones  and  worn  dentition  with  no 
evidence  of  modern  dentistry  suggest  a 
prehistoric  individual.  Archeological 
data  indicate  that  modern  Alutiiqs 
evolved  from  archeologically 
documented  societies  of  the  Kodiak 
region,  and  can  trace  their  ancestry  back 
over  7,500  years  in  the  region.  The 
human  remains  are  likely  Native 
American  and  most  closely  affiliated 
with  the  modern  Kodiak  Alutiiq  people. 
Specifically,  the  human  remains  are 
from  an  area  traditionally  used  by 
members  of  the  Koniag  Inc.;  Old  Harbor 
Native  Corporation;  and  Village  of  Old 
Harbor. 

Officials  of  the  Alutiiq  Museum  and 
Archaeological  Repository  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  a  minimum  of  three 
individuals  of  Native  American 
ancestry.  Officials  of  the  Alutiiq 
Museum  and  Archaeological  Repository 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A),  the  one  object 
described  above  is  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Alutiiq  Museum  and  Archaeological 
Repository  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  associated  funerary  object  and  the 
Koniag,  Inc.;  Old  Harbor  Native 
Corporation;  and  Village  of  Old  Harbor. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  object  should 
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contact  Dr.  Sven  Haakan.son,  Jr., 
Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 
telephone  (907)  486-7004,  before 
September  24,  2007.  Repatriation  of  the 
human  remains  and  associated  funerary 
object  to  the  Koniag,  Inc.;  Old  Harbor 
Native  Corporation;  and  Village  of  Old 
Harbor  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

Alutiiq  Museum  and  Archaeological 
Repository  is  responsible  for  notifying 
the  Koniag,  Inc.;  Old  Harbor  Native 
Corporation;  and  Village  of  0*ld  Harbor 
that  this  notice  has  been  published. 

Dated:  August  6,  2007 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16784  Filed  8-23-07;  8:45  am) 
BILLING  CODE  4312-SO-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  Denver  Museum  of  Nature  & 
Science,  Denver,  CO 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.G.  3005,  of  the  intent 
to  repatriate  a  cultural  item  in  the 
possession  of  the  Denver  Museum  of 
Nature  &  Science,  Denver,  CO,  which 
meets  the  definition  of  “object  of 
cultural  patrimony”  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  cultural  item  is  a  Killerwhale 
Flotilla  Chilkat  Robe,  which  is  also 
called  a  blanket,  as  the  two  terms  are 
used  interchangeably  to  describe  the 
item  (A705.1).  The  robe  is  a  shoulder 
blanket  style  in  a  two-dimensional  flat 
textile  widely  rectangular  at  the  top  and 
sides  and  sloping  at  the  base  toward  the 
center,  so  that  it  is  broadly  shield¬ 
shaped.  The  fabric  was  created  by 
means  of  twined  weaving  in  handspun 
mountain  goat  wool  and  yellow  cedar 
bark,  which  is  a  technique  known  as 
Chilkat  twining  from  its  specialty 
production  by  Chilkat  Tlingit  women. 


The  robe  is  draped  loosely  over  the 
shoulders,  falling  to  mid-legs  and  tied 
across  the  chest  with  sewn-on  ties  or 
held  closed  with  the  hands.  The  white 
design  field  of  the  entire  blanket  is  filled 
with  twelve  black  bordered  rectangular 
segments,  each  containing-a  stylized 
side-view  killerwhale  motif  featuring  a 
prominent  fin  on  the  back.  Black  form 
lines  enclose  and  detail  the  X-ray  views 
of  whale  ribs  and  body  parts, 
highlighted  with  natural  dyed  yellow 
and  green.  The  whale  heads  are  toward 
the  blanket  center.  A  wide  black  border 
encircles  the  blanket.  Long  fringes  of 
alternating  white  and  green  twisted 
wool  and  cedar  bark  sections  rim  the 
side  emd  basal  edges. 

In  approximately  1890,  the  cultural 
item  was  made  by  a  master  weaver,  a 
woman  named  Cacaydayat,  during  the 
succession  of  Gush  Tlein  as  Shakes  VI 
(1878-1916).  After  the  death  of  Shakes 
VI  in  1916,  the  robe  passed  in  valid 
succession  to  Shakes  VII,  Charlie  Jones 
or  X’adaaneik  and  Kaax’eishge,  though 
not  formally  recognized  in  ceremony 
until  1940.  Sometime  before  his  death 
in  1944,  Shakes  VII  sold  the  robe  to  Mr. 
Waters,  a  dentist  from  Seattle,  WA, 
although  museum  records  state  that  the 
robe  was  sold  “around  1945—46.”  Mrs. 
Amy  K.  Churchill  of  Wrangell,  AK, 
whose  father  James  Bradley  was  a 
claimant  to  the  Shakes  VIII  title,  but 
neither  one  a  Naanya’aayi  Clan  member, 
purchased  the  robe  from  Mr.  Waters  at 
an  unknown  date  after  1944.  Mrs.  Emma 
Frost  of  Oregon  City,  OR,  inherited  the 
robe  from  her  mother  Mrs.  Churchill 
around  1965.  In  August  1973,  Mrs.  Frost 
sold  the  robe  to  Michael  R.  Johnson  and 
Sharon  M.  Johnson,  collectors  and  art 
dealers  of  Bellevue,  WA.  In  October 
1973,  Mr.  and  Mrs.  Kernon  Weckbaugh 
of  Denver,  CO,  purchased  the  robe  from 
the  Johnsons  and  donated  the  robe  to 
the  museum. 

During  consultation,  representatives 
of  the  Central  Council  of  Tlingit  &  Haida 
Indian  Tribes  gave  evidence  of  the  robe 
as  clan  “treasured  property”iand  also 
recounted  its  place  in  clan  belief  and 
ceremonial  practice.  The  robe  is 
identified  as  an  item  of  Chilkat  regalia 
among  the  most  valued  of  ceremonial 
clothing  used  in  funerary  rites  and  is 
high  status  apparel  at  traditional 
ceremonies  and  potlatches.  The  robe  is 
required  for  the  ceremonial  rites 
conducted  to  renew  and  ensure  the 
spiritual  harmony  of  the  Tlingit  people. 
The  Clan’s  right  of  possession  was 
explained  at  length  through  a  line  of 
family-member  caretakers  succeeding 
Shakes  VI,  as  well  as  unauthorized 
holders.  Earlier  Killerwhale  Robes  of  the 
Clan,  not  traced  explicitly,  would  have 
been  associated  with  the  lineage  of 


Shakes  chiefs.  The  robe  is  not  owned  by 
a  single  individual,  instead  there  are 
designated  caretakers  and  belongs  to  the 
clan  as  a  whole,  and  therefore  it  could 
not  have  been  alienated  by  a  single 
individual.  The  clan  that  takes  care  of 
the  robe  and  this  particular  Killerwhale 
pattern  is  the  Naanya.aayi  Clan, 
represented  in  this  claim  by  the  Central 
Council  of  Tlingit  &  Haida  Indian 
Tribes. 

Officials  of  the  Denver  Museum  of 
Nature  &  Science  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(D),  the 
one  cultural  item  has  ongoing  historical, 
traditional,  or  cultural  importance 
central  to  the  Native  American  group  or 
culture  itself,  rather  than  property 
owned  by  an  individual.  Officials  of  the 
Denver  Museum  of  Natme  &  Science 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  object  of  cultural  patrimony  and  the 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  object  of  cultural 
patrimony  should  contact  Dr.  Stephen 
Nash,  Chair,  Department  of 
Anthropology,  Denver  Museum  of 
Nature  &  Science,  2001  Colorado 
Boulevard,  Denver,  CO  80205, 
telephone  (303)  370-6056,  before 
September  24,  2007.  Repatriation  of  the 
cultural  item  to  the  Central  Council  of 
the  Tlingit  &  Haida  Indian  Tribes  on 
behalf  of  the  Naanya.aayi  Clan  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Denver  Museum  of  Nature  & 
Science  is  responsible  for  notifying  the 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes  that  this  notice  has  been 
published. 

Dated:  August  8,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16785  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


-  DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  Denver  Museum  of  Nature  & 
Science,  Denver,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
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to  repatriate  a  cultural  item  in  the 
possession  of  the  Denver  Museum  of 
Nature  &  Science,  Denver,  CO,  which 
meets  the  definitions  of  “sacred  object” 
and  “object  of  cultural  patrimony” 
under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (dK3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  cultural  item  is  a  Beaver  Chilkat 
Shirt,  which  is  also  called  a  tunic,  as  the 
terms  are  used  interchangeably  to 
describe  the  item  (AC.  11604).  The 
sleeveless,  untailored  garment  consists 
of  rectangular  front  and  back  sections 
with  woven  shoulders  and  a  round  neck 
opening,  which  is  joined  loosely  at  the 
sides  below  curmholes.  The  fabric  was 
created  by  means  of  twined  weaving  in 
handspun  mountain  goat  wool  and 
yellow  cedar  bark,  which  is  a  technique 
known  as  Chilkat  twining  from  its 
specialty  production  by  Chilkat  Tlingit 
women.  The  entire  design  field  of  the 
front  is  filled  with  intricate  stylized 
forms  that  have  been  interpreted  as  a 
beaver  in  natural  wool  dyed  in  colors  of 
black,  yellow,  and  green.  The  open 
white  ground  of  the  back  tunic  is 
centered  at  the  top  with  a  mask  form 
and  crossed  lower  with  bands  of' 
geometric  patterns,  including  a  basal 
checkerboard.  The  bottom  edges  are 
fringed. 

In  1974,  the  cultural  item  was  sold  by 
Marc  Jacobs,  Sr.  to  Michael  R.  Johnson 
of  Seattle,  WA,  a  collector  and  dealer.  In 
October  1974,  the  cultural  item  was 
purchased  by  Adelaide  de  Menil  and  Dr. 
Edmund  Carpenter.  In  August  1976,  it 
was  transferred  to  Howard  B.  Roloff 
through  an  exchange  requested  by  Mary 
W.  A.  Crane.  The  museum  accessioned 
the  cultural  item  into  the  collection  later 
that  same  year. 

During  consultation,  representatives 
of  the  Central  Council  of  the  Tlingit  & 
Haida  Indian  Tribes  gave  oral  history  of 
the  tunic  as  a  clan  “treasured  property,” 
and  its  place  in  clan  belief  and 
ceremonial  practice.  The  tunic’s  history 
began  four  generations  ago  with  a 
daughter  of  Chief  Shakes  IV  and  can  be 
traced  to  a  line  of  caretakers  up  to  1974. 
The  tunic  is  identified  as  an  item  of 
Chilkat  regalia  among  the  most  valued 
of  ceremonial  clothing  used  in  funerary 
rites  and  is  high  status  apparel  at 
traditional  ceremonies  and  potlatches. 
The  tunic  is  required  for  the  ceremonial 
rites  conducted  to  renew  and  ensure  the 
spiritual  harmony  of  the  Tlingit  people. 


The  tunic  is  not  owned  by  a  single 
individual,  instead  there  are  designated 
caretakers  and  it  belongs  to  the  clan  as 
a  whole,  and  therefore  it  could  not  have 
been  alienated  by  a  single  individual. 

According  to  museum  records,  the 
line  of  caretakers  starts  in  1890  with  a 
Tlingit  family  in  Angoon,  AK,  and  also 
corroborates  Tlingit  accounts  of  the 
tunic’s  sale  by  Mark  Jacobs,  Sr.  Tlingit 
of  the  Deisheetaan  Clan  of  the 
Needlefish  House  are  from  Angoon,  AK, 
and  are  represented  in  this  claim  by  the 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes. 

Officials  of  the  Denver  Museum  of 
Nature  &  Science  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(C),  the 
one  cultmal  item  is  a  specific 
ceremonial  object  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Denver 
Museum  of  Nature  &  Science  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  the  one  cultural  item  has 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  owned  by  an 
individual.  Lastly,  officials  of  the 
Denver  Museum  of  Nature  &  Science 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  the  sacred 
object/ object  of  cultural  patrimony  and 
the  Central  Council  of  the  Tlingit  & 
Haida  Indian  Tribes. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  object/ object 
of  cultural  patrimony  should  contact  Dr. 
Stephen  Nash,  Chair,  Department  of 
Anthropology,  Denver  Museum  of 
Nature  &  Science,  2001  Colorado 
Boulevard,  Denver,  CO  80205, 
telephone  (303)  370-6056,  before 
September  24,  2007.  Repatriation  of  the 
cultural  item  to  the  Central  Council  of 
the  Tlingit  &  Haida  Indian  Tribes  on 
behalf  of  the  Deisheetaan  Clan  of  the 
Needlefish  House,  Angoon,  AK,  may 
*  proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Denver  Museum  of  Nature  & 
Science  is  responsible  for  notifying  the 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes  that  this  notice  has  been 
published. 

Dated:  August  8,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16786  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-5&-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Field  Museum  of  Natural 
History,  Chicago,  IL 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),^25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Field  Museum  of 
Natural  History  (Field  Museum), 

Chicago,  IL  that  meet  the  definition  of 
“cultural  items”  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  56  cultural  items  are  19  Gaan 
masks,  18  wands  (5  are  associated  with 
masks),  16  hoops,  1  bullroarer,  and  1 
medicine  string  attached  to  a  buckskin 
bag. 

The  first  Gaan  mask  consists  of  a  cloth 
hood  and  attached  rack,  and  is 
associated  with  two  wands  (catalog 
number  68807).  The  cloth  hood  is  black 
and  brownish  in  color  and  has  three 
small  openings  for  the  eyes  and  mouth. 
The  rack,  made  frpm  wood,  yucca,  or 
sotol  slats,  is  painted  with  geometric 
designs  and  dots  in  red,  white,  and 
black.  The  two  wands  both  come  to  a 
point  on  one  end  and  appear  to  be 
blackened.  The  second  Gaan  mask 
consists  of  a  cloth  hood  and  attached 
rack,  and  is  associated  with  two  wands 
(catalog  number  68808).  The  hood  is 
primarily  black.  The  rack  consists  of 
three  vertical  sections  and  is  painted 
red,  green,  black,  and  white,  "rliree  red 
dangles  hang  from  each  end  of  the 
bottom  horizontal  piece  of  the  rack.  The 
two  wands  are  painted  with  geometric 
and  curvilinear  designs.  One  wand  has 
a  diagonally  pointed  end.  The  other 
wand  has  a  crosspiece  near  the  top. 

The  third  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  68809).  The  cloth  hood  is  black 
and  has  three  small  holes  for  the  eyes 
and  mouth.  The  rack  consists  of  five 
laths  making  up  one  vertical  section  and 
has  a  horizontal  section  of  four  pointed 
laths  attached  across  the  middle  and  are 
attached  at  a  diagonal  at  the  base  and 
near  the  top  of  the  rack.  The  rack  is 
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painted  with  geometric  designs  in  green, 
red,  black,  blue,  and  white.  The  fourth 
Gaan  mask  consists  of  a  cloth  hood  and 
attached  rack,  and  is  associated  with 
one  wand  (catalog  number  68810).  The 
cloth  hood  appears  black  and  has  two 
small  holes  for  the  eyes.  The  rack 
consists  of  a  horizontal  section  across 
the  bottom  with  a  “sunburst”  at  the  top. 
The  rack  is  painted  in  geometric  designs 
in  red,  yellow,  and  black.  The  wand  has 
a  crosspiece  and  is  painted  in  red  and 
black.  The  design  consists  of  black 
zigzag  lines  filled  in  with  red. 

The  fifth  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  68817).  The  hood  is  in  very 
poor  condition  and  the  U-shaped 
support  piece  that  holds  the  rack  in 
place  can  be  seen.  The  trident  shaped 
rack  is  painted  in  red,  white,  and  black. 
The  sixth  Gaan  mask  consists  of  a  cloth 
hood  and  attached  rack  (catalog  number 
68818).  The  hood  is  in  poor  condition. 
The  trident  shaped  rack  has  attached 
crosspieces,  and  painted  with  geometric 
designs  and  dots  in  red  and  black.  The 
seventh  Gaan  mask  consists  of  a  cloth 
hood  and  attached  rack  (catalog  number 
84673).  The  cloth  hood  is  black  with 
three  small  perforations  for  the  eyes  and 
mouth.  The  rack  consists  of  a  central 
piece  made  up  of  six  vertical  laths  each 
coming  to  a  point  at  the  top.  It  has 
triangular  pieces  jutting  out,  and  two 
horizontal  pieces  with  what  appear  to 
be  sunbursts  on  each  end.  The  rack  is 
painted  in  geometric  designs  and  dots  in 
red,  white,  and  blue  and/or  black. 

The  eighth  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  84674).  The  hood  is  black  with 
perforations  for  the  eyes  with  a  brass 
button  attached  over  each  eye 
perforation.  The  trident  shaped  rack  is 
painted  with  geometric  designs  in  red, 
blue,  black,  yellow,  and  white.  A  set  of 
red  dangles  hang  down  on  each  end  of 
the  rack’s  horizontal  support  piece.  The 
ninth  Gaan  mask  consists  of  a  cloth 
hood  and  attached  rack  (catalog  number 
84675).  The  cloth  hood  is  black  with 
two  small  perforations  for  the  eyes  with 
a  brass  button  over  each  eye-hole.  The 
hood  is  made  from  a  grain  or  flour  sack, 
and  has  writing  in  red  and  black.  The 
rack  is  painted  with  geometric  designs 
and  dots  in  yellow,  white,  red,  black, 
and  blue.  The  rack  consists  of  four 
vertical  laths  that  come  to  a  point  at  the 
top  and  three  sets  of  horizontal  laths.  A 
set  of  red  dangles  hang  down  from  each 
side  of  the  middle  set  of  horizontal  slats. 

The  tenth  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  84676).  The  cloth  hood  is  black 
with  two  small  perforations  for  the  eyes. 
A  brass  button  is  attached  over  one  eye¬ 
hole.  It  appears  that  originally  there 


were  two  buttons  on  the  mask  to 
represent  eyes.  The  rack  is  painted  with 
geometric  and  zigzag  designs  in  green, 
red,  and  black.  The  rack  consists  of  two 
short,  individual,  vertical  laths  with  a 
black  zigzag  design  and  two  sets  of  three 
laths  with  cross  pieces  and  red  dangles 
that  jut  out  diagonally  on  either  side. 

The  eleventh  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  84677).  The  cloth  hood  is  black 
with  two  perforations  for  the  eyes.  A 
piece  of  carved  shell  and  a  feather  is 
attached  in  the  center  above  the  eyes. 

The  rack  is  trident  shaped  with  one 
horizontal  lath,  three  vertical  pieces  that 
come  to  a  point  at  the  end,  and  two 
stepped  laths  that  are  placed  on  the 
diagonal  between  the  outer  and  central 
laths.  The  rack  is  painted  in  red,  white, 
green,  and  black.  There  is  a  small  hoop 
attached  at  the  top  of  both  of  the  outer 
vertical  pieces. 

The  twelfth  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  84680).  The  cloth  hood  is  black 
with  three  small  perforations  for  the 
eyes  and  mouth.  The  rack  is  painted 
white  with  a  black  design  in  the  center 
of  the  middle  vertical  section.  Cross 
pieces  are  used  on  the  three  vertical 
sections  and  on  the  horizontal  lath.  A 
set  of  reddish  dangles  hang  down  from 
each  side  of  the  horizontal  lath.  The 
thirteenth  Gaan  mask  consists  of  a  cloth 
hood  and  attached  rack  (catalog  number 
84682).  The  cloth  hood  is  black  with 
three  small  perforations  for  the  eyes  and 
mouth.  The  hood  was  made  from  a  grain 
or  flour  sack.  Printed  writing  in  brown 
or  red  is  visible  on  the  hood.  The  rack 
consists  of  one  horizontal  piece  at  the 
base  and  three  vertical  sections.  The 
central  section  is  shaped  like  a  cross. 
The  outer  sections  have  three  cross 
pieces.  A  set  of  dangles  hang  down  from 
each  side  of  the  horizontal  piece.  The 
rack  is  painted  black  with  a  few  areas 
at  the  top  of  the  vertical  laths  and  cross 
pieces  left  natural. 

The  fourteenth  Gaan  mask  consists  of 
a  cloth  hood  and  attached  rack  (catalog 
number  84684).  The  cloth  hood  is 
brownish  in  color.  The  hood  was  made 
from  a  printed  grain  or  flour  sack.  There 
is  a  leaf-type  pattern  design  and  writing. 
The  rack  consists  of  two  connected 
vertical  laths  with  cross  pieces  and  is 
painted  white  and  black.  The  fifteenth 
Gaan  mask  consists  of  a  cloth  hood  and 
attached  rack  (catalog  number  84687). 
The  cloth  hood  is  black  with  three  small 
perforations  for  the  eyes  and  mouth. 

The  rack  consists  of  a  large  central 
sunburst  and  two  sections  that  are 
attached  toward  each  side  of  the  hood. 
The  sunburst  is  constructed  from  a 
hoop,  approximately  8  inches  in 
diameter,  with  numerous  small  pieces 


inset  through  the  hoop  that  resemble 
rays.  A  narrow  lath  bisects  the  center  of 
the  hoop.  The  rack  is  painted  with 
geometric  designs  in  red  and  blue.  A  set 
of  red  dangles  hang  down  from  each 
side  of  the  rack. 

The  sixteenth  Gaan  mask  consists  of 
a  cloth  hood  and  attached  rack  (catalog 
number  84688).  The  hood  is  made  from 
a  cloth  bag  and  is  primarily  black.  The 
rack  consists  of  a  horizontal  piece  with 
three  vertical  sections,  and  is  attached 
with  fabric  ties  to  a  U-shaped  support 
beneath  the  mask.  The  central  section 
consists  of  two  pointed  slats  With  cross 
pieces  and  two  sunbursts.  The  outer 
sections  consist  of  a  pointed  lath  with 
two  sections  of  shorter  laths  attached 
near  the  top  and  bottom.  A  set  of  red 
dangles  hang  down  from  each  end  of  the 
horizontal  piece.  The  rack  is  painted  in 
geometric  designs  in  red,  blue,  and 
black.  The  seventeenth  Gaan  mask 
consists  of  a  cloth  hood  and  attached 
rack  (catalog  number  84689).  The  cloth 
hood  is  black  with  small  perforations  for 
the  eyes.  A  brass  button  is  attached  over 
each  perforation.  The  rack  consists  of 
three  sections.  The  central  section 
consists  of  four  laths  that  come  to  a 
point  at  the  top  with  laths  attached  at 
an  angle  on  each  side.  The  outer 
sections  consist  of  five  laths  set 
diagonally  on  the  hood  that  come  to  a 
diagonal  point  at  the  top.  A  set  of  red 
dangles  hang  down  from  each  outer 
section.  The  rack  is  painted  with 
geometric  designs  in  blue,  red,  and 
black. 

The  eighteenth  Gaan  mask  consists  of 
a  cloth  hood  and  attached  rack  (catalog 
number  84690).  The  hood  is  black  with 
three  small  perforations  for  the  eyes  and 
mouth.  A  brass  button  is  attached  above 
each  perforation.  The  rack  consists  of  a 
vertical  section  with  a  half  sunburst  at 
top  and  a  horizontal  section  attached 
near  the  hood.  The  rack  is  painted  with 
geometric  designs  in  red,  black,  and 
blue.  A  set  of  red  dangles  hang  from 
each  side  of  the  horizontal  section.  The 
nineteenth  Gaan  mask  consists  of  a 
cloth  hood  and  attached  rack  (catalog 
number  84691).  The  hood  appears  to  be 
black  and  gray  with  blue  paint  or 
printing  beneath  the  mouth.  The  rack  is 
in  the  shape  of  a  cross  with  a  circular 
disc  within  a  hoop  at  the  top.  The  rack 
is  painted  white  with  geometric  designs 
and  dots  in  red  and  black.  A  set  of 
reddish  dangles  hang  from  each  side  of 
the  horizontal  section  of  the  cross. 

One  singular  wand  is  the  shape  of  a 
cross  (catalog  number  84598).  The  wand 
measures  57  inches  x  23  1/4  inches  and 
has  a  crosspiece  near  the  top.  It  comes 
to  a  point  at  the  bottom  end  and  has 
been  painted  blue,  black,  yellow,  and 
possibly  white  and  red.  There  is  a 
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mortise  cut  horizontally  in  the  vertical 
section  of  wood.  The  crosspiece  is  set 
into  the  mortise  and  tied  with  a  leather 
thong.  A  set  of  four  wands  is  painted  in 
what  appears  to  he  yellow,  black,  and 
possibly  blue  (catalog  number  84599). 
Each  wand  comes  to  a  point  at  one  end. 
The  tops  of  the  poles  are  slightly 
tapered  and  have  a  notch  cut  around  the 
wand’s  circumference. 

A  set  of  two  wands  includes  a  small 
medicine  hoop  (catalog  number  84656). 
Both  wands  taper  to  a  point  at  one  end. 
One  wand  is  approximately  51  inches 
long  and  has  small  wooden  hoop, 
approximately  7  1/2  inches  in  diameter, 
attached  by  being  set  into  a  notch.  This 
wand  is  painted  red  and  yellow,  and  has 
blue  dots.  The  hoop  is  painted  blue  on 
the  interior  and  has  blue  dots  painted 
on  the  exterior.  The  second  wand  has  a 
notch,  but  no  hoop  attached.  It  is 
approximately  51  3/4  inches  in  length. 
The  central  section  of  wand  is  36  inches 
and  painted  blue.  Blue  dots  Me  painted 
on  the  non-pointed  end  of  the  wand.  A 
set  of  two  wands  is  painted  with 
geometric  designs  and  dots  in  black, 
green,  and  red  (catalog  number  84678). 

A  sunburst  is  attached  to  the  center  of 
one  of  the  wands.  Both  wands  come  to 
a  point  at  one  end. 

A  set  of  two  wands  is  pointed  at  one 
end  and  painted  black  on  both  sides 
(catalog  number  84681).  One  is 
approximately  27  1/4  inches  in  length 
and  the  other  is  approximately  27  1/2 
inches  long.  Both  wands  have  a  zigzag 
line  on  one  side  and  white  dots  painted 
on  the  other  side.  A  set  of  two  wands 
is  blackened  on  both  sides  and  comes  to 
a  point  at  one  end  (catalog  number 
84683). 

The  first  set  of  medicine  hoops 
includes  four  hoops  (catalog  number 
84600).  One  hoop  is  approximately  16 
inches  in  diameter  and  painted  black. 
The  second  hoop  is  approximately  19 
1/4  inches  in  diameter  and  appears  to 
have  been  painted  white.  The  third 
hoop  is  approximately  211/2  inches  in 
diameter  and  painted  blue.  The  fourth 
hoop  is  approximately  22  3/4  inches  in 
diameter  and  appears  to  be  painted 
yellow.  The  second  set  of  medicine 
hoops  includes  two  hoops  (catalog 
number  84601).  One  hoop  is 
approximately  18  3/4  inches  in  diameter 
and  appears  yellowish.  The  second 
hoop  is  approximately  21  1/2  inches  in 
diameter  and  appears  blackened. 

The  third  set  of  medicine  hoops 
includes  two  hoops  with  worked  stones 
attached  (catalog  number  84604).  One 
hoop  is  approximately  16  inches  in 
diameter  and  has  five  pieces  of  worked 
stone  attached  with  sinew  at  intervals 
around  the  hoop.  The  hoop  appears 
yellow  with  blue  dots.  The  second  hoop 


is  approximately  16  1/4  inches  in 
diameter  and  has  four  worked  stones 
attached  with  sinew.  The  fourth  set  of 
medicine  hoops  includes  two  hoops 
(catalog  number  84605).  One  of  the 
hoops  is  broken.  The  broken  hoop  was 
approximately  21  inches  in  diameter 
and  painted  either  dark  blue  or  black 
with  red-brown  dots.  The  second  hoop 
is  approximately  19  1/2  inches  in 
diameter  and  painted  black  or  brown. 

The  fifth  set  of  medicine  hoops 
includes  two  hoops  with  cross  pieces 
(catalog  number  84657).  One  hoop  is 
broken,  but  was  originally 
approximately  20  1/2  inches  in 
diameter.  This  hoop  originally  had 
small,  carved  pieces  of  wood  or  yucca 
in  sets  of  four  attached  at  four  different 
points  of  the  hoop.  Several  pieces, 
however,  are  broken  or  missing.  Most  of 
the  carved  pieces  are  painted  blue,  but 
one  appears  red.  The  hoop  may  have 
been  painted,  but  the  color  is  unclear. 
The  second  medicine  hoop  is 
approximately  15  3/4  inches  in  diameter 
and  appears  to  have  been  painted  blue. 
This  hoop  has  pieces  of  carved  wood  in 
sets  of  four  attached  at  four  different 
points  of  the  hoop.  The  pieces  appear  to 
be  painted  blue  and  are  approximately 
3  3/4  inches  in  length.  A  few  of  the 
carved  wooden  pieces  are  broken  or 
missing.  The  sixth  set  of  medicine 
hoops  includes  four  small  hoops  with 
feathers  attached  (catalog  number 
84667).  One  hoop  is  painted  white,  the 
second  appears  to  be  partially  painted 
blue,  the  third  appears  to  be  painted 
yellow,  and  the  fourth  appears  to  be 
painted  red. 

The  bullroarer  is  painted  with  zigzag 
lines  in  black  and  red  (catalog  number 
84679).  A  string  is  attached  at  the 
narrow  end  of  the  bullroarer  and  is 
wrapped  loosely  around  it. 

Tne  medicine  string  is  attached  to  a 
painted  buckskin  bag  with  a  worn  cloth 
covering  and  a  cross  within  it  (catalog 
number  84722).  Two  brass  buttons  are 
attached  to  a  flap  with  corresponding 
holes  in  the  flap  to  close  the  bag.  The 
buckskin  bag  contained  a  cross  and 
worn  piece  of  cloth.  The  medicine  string 
has  blue  glass  and  white  stone  or  glass 
beads  attached  at  intervals.  The  bag  is 
rectangular  and  consists  of  buckskin 
folded  over  like  an  envelope  or  wallet. 
There  are  zigzag  and  geometric  designs 
painted  on  the  outside  of  the  bag  in 
blue,  yellow,  and  red.  At  the  center  of 
the  flap  there  is  a  rectangular  piece  of 
(abalone)  shell  with  a  feather  attached. 
The  worn,  printed,  cotton  cloth  appears 
stained  and  has  several  holes.  The  cross 
consists  of  two  pieces  of  wood  and  is 
approximately  5  3/4  inches  x  3  1/2 
inches.  It  is  painted  in  geometric 
designs  in  yellow,  blue,  and  red.  At  the 


top  of  the  cross  there  appears  to  be  a 
depiction  of  a  person’s  face  with  a 
crown  and  a  depiction  of  the  figure’s 
arms  on  the  horizontal  of  the  cross.  A 
white  feather  and  shell  are  attached  at 
the  center  of  the  cross. 

These  cultural  items  were  purchased 
for  the  Field  Museum  by  Charles  L. 

Owen  during  two  Field  Columbian 
Museum  expeditions  to  the  White 
Mountciin  Apache  Reservation  in  1901 
and  in  1903.  The  museum  accessioned 
the  items  into  its  collection  in  the  same 
year  they  were  collected. 

The  cultural  affiliation  of  the  cultural 
items  is  White  Mountain  Apache  as 
indicated  by  museum  records  and 
consultation  evidence  presented  by  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona.  Most 
of  the  cultural  items  are  identified  as 
coming  from  the  White  Mountain 
Apache  Reservation.  In  other  cases,  the 
cultural  items  are  identified  as  coming 
from  the  White  River  Agency,  the  North 
Fork  of  the  White  River,  or  the  East  Fork 
of  the  White  River,  which  are  located  on 
the  Fort  Apache  Indian  Reservation 
White  Mountain  Apache  Trust  Lands. 

Officials  of  the  Field  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  the  56 
cultural  items  meet  the  definition  of 
cultural  items  and  are  subject  to 
repatriation  under  NAGPRA.  Officials  of 
the  Field  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship'of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  cultural  items  and  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  cultural  items  should 
contact  Jonathan  Haas,  MacArthur 
Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  1400  South  Lake  Shore  Drive, 
Chicago,  IL  60605,  telephone  (312)  665- 
7829,  before  September  24,  2007. 
Repatriation  of  the  cultural  items  to  the 
white  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Field  Museum  of  Natural  History 
is  responsible  for  notifying  the  Apache 
Tribe  of  Oklahoma;  Fort  McDowell 
Yavapai  Nation,  Arizona;  Fort  Sill 
Apache  Tribe  of  Oklahoma;  Jicarilla 
Apache  Nation,  New  Mexico;  Mescalero 
Apache  Tribe  of  the  Mescalero 
Reservation,  New  Mexico;  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation,  Arizona;  Tonto  Apache 
Tribe  of  Arizona;  White  Mountain 
Apache  Tribe  of  the  Fort  Apache 
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Reservation,  Arizona;  and  Yavapai- 
Apache  Nation  of  the  Camp  Verde 
Indian  Reservation,  Arizona  that  this 
notice  has  been  published. 

Dated:  August  8,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16774  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Field  Museum  of  Natural 
History,  Chicago,  IL 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  items  in  the  possession  of 
the  Field  Museum  of  Natural  History 
(Field  Museum),  Chicago,  IL  that  meet 
the  definition  of  cultural  items”  under 
25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)  (3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  159  cultural  items  are  134  items 
in  the  Montzheimer  Collection  (FM 
accession  206,  catalog  17277-17407) 
and  25  items  in  the  Hubbell  Collection 
(FM  accession  1106,  catalog  53215- 
53239).  Both  collections  consist  of  ritual 
paraphernalia  related  to  the  activities  of 
a  Navajo  Hataalii  -  chanter,  singer, 
medicine  man/woman.  Collectively  the 
cultural  items  are  referred  to  as  jish  and 
are  used  in  the  Nightway  ceremony. 

The  Montzheimer  Collection  was  a 
gift  to  the  museum  from  Edward  E.  Ayer 
in  1895.  Mr.  Ayer  purchased  the 
collection  from  A.  Montzheimer,  a 
collector  living  in  “Navajo  Country.” 
The  Montzheimer  collection  consists  of 
19  bundles  of  feathers;  12  plume 
sticks;!  bundle  of  eagle  quills;  1  gourd 
rattle;  3  rawhide  rattles;  4  small  bows; 

1  bundle  containing  fire  sticks;  1  horn 
cup;  2  small  shells;  1  polished  stone;  2 
quartz  fragments;  2  jasper  arrow  points; 

1  flint  arrow  point;  8  implements  of 
flint,  wood,  buckskin,  stone  and  bone;  1 
bone  fragment;  1  tin  box  containing  blue 
pigment;  1  small  clay  vessel;  1  wooden 
stick  wrapped  with  yarn;  2  badger  feet; 


1  necklace  of  hawk  talons;  2  amulets  of 
hawk  and  eagle  talons;  4  painted 
buckskin  masks;  1  buckskin  bag;  1  piece 
of  buckskin;  1  small  goatskin  bag;  59 
bags  containing  medicine;  and  1  bag 
containing  horn. 

The  Hubbell  Collection  was  acquired 
by  the  museum  from  E.A.  Burbank  in 
1910.  Mr.  Burbank  had  acquired  the 
items  from  J.L.  Hubbell,  a  trader  living 
in  Ganado,  AZ.  Mr.  Hubbell  acquired 
the  cultural  items  directly  from 
unnamed  Navajo  sources.  The  Hubbell 
Collection  consists  of  20  painted 
buckskin  masks  (including  loose  eagle 
feathers  originally  associated  with  the 
masks,  but  now  unattached);  1  hump 
back  (for  dancer);  1  twig  bow;  1  bundle 
of  willow  sticks  with  eagle  feathers;  and 

2  rattles. 

The  cultural  affiliation  of  the  cultural 
items  is  to  the  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah  as  indicated  by 
museum  records  and  by  consultation 
evidence  presented  by  the  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah. 
Museum  records  indicate  that  the 
cultural  items  are  “Navajo.” 

Officials  of  the  Field  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  the  items 
meet  the  definition  of  cultural  items  and 
are  subject  to  repatriation  under 
NAGPRA.  Officials  of  the  Field  Museum 
of  Natural  History  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  cultural  items  and  the 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  cultural  items  should 
contact  Jonathan  Haas,  MacArthur 
Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  1400  South  Lake  Shore  Drive, 
Chicago  IL  60605,  telephone  (312)  665- 
7829,  before  September  24,  2007. 
Repatriation  of  the  cultural  items  to  the 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Field  Museum  of  Natural  History 
is  responsible  for  notifying  the  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah 
that  this  notice  has  been  published. 

Dated:  August  8,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  E7-16775  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items;  Fort  Worth  Museum  of  Science 
and  History,  Fort  Worth,  TX 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Fort  Worth  Museum  of 
Science  and  History,  Fort  Worth,  TX 
that  meets  the  definition  of 
“unassociated  funerary  objects”  under 
25  U.S.C.  3001. 

This  notice  is  publisned  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

In  the  early  1950s,  cultural  items  were 
excavated  from  extended  burials  on 
private  property  at  site  CA-SJO-105 
under  the  control  of  the  Phoebe  A. 

Hearst  Museum  of  Anthropology, 
University  of  California  at  Berkeley, 
Berkeley,  CA.  In  1986,  the  Fort  Worth 
Museum  of  Science  and  History 
obtained  funerary  objects  that  were 
originally  removed  from  this  site.  The 
cultural  items  are  recorded  as  excavated 
from  numbered  burials;  however,  the 
human  remains  are  not  in  the 
possession  of  the  Fort  Worth  Museum  of 
Science  and  History.  The  16 
unassociated  funerary  objects  are  2 
Haliotis  shell  pendants,  4  obsidian  knife 
or  spear  points,  1  serrated-edge 
obsidian  point,  2  clam  shell  pendants  or 
spoons,  1  red/black  obsidian  scraper,  3 
chert  scrapers,  2  obsidian  arrow  points, 
and  1  string  of  olivella  shell  beads.  Four 
obsidian  points  also  were  listed  on  the 
original  inventory,  but  are  missing  from 
collections  and  have  not  been  included 
in  this  count. 

Site  CA-SJO-105  is  located  betw'een 
Stockton  and  Lodi,  CA  and  within  the 
historical  territory  of  the  Northern 
Valley  Yokut.  Descendants  of  the 
Northern  and  Southern  Valley  Yokut  are 
members  of  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria,  California.  The  cultural 
items  are  consistent  with  those  used  by 
the  Northern  and  Southern  Valley 
Yokut.  The  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
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Rancheria,  California  (Tachi  Yokut 
Tribe)  have  requested  the  unassociated 
funereuy  objects  described  above  for 
repatriation. 

Officials  of  the  Fort  Worth  Museum  of 
Science  and  History  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3){B), 
the  16  cultural  items  described  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Fort  Worth 
Museum  of  Science  and  History  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the 
unassociated  funerary  objects  and  the 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  unassociated  funerary 
objects  should  contact  Renee  Tucker, 
Assistant  Curator  of  History,  Fort  Worth 
Museum  of  Science  cmd  History,  1501 
Montgomery  Street,  Fort  Worth,  TX 
76107,  telephone  (817)  255-9325,  before 
September  24,  2007.  Repatriation  of  the 
unassociated  funerary  objects  to  the 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  California  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Fort  Worth  Museum  of  Science 
and  History  is  responsible  for  notifying 
the  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  California  that 
this  notice  has  been  published. 

Dated:  August  3,  2007. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16798  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-SO-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  the  Interior,  Nationai 
Park  Service,  Intermountain  Region, 
Denver,  CO 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  and  control  of  the  U.S. 


Department  of  the  Interior,  National 
Park  Service,  Intermountain  Region, 
Denver,  CO.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  El  Morro  National 
Monument,  NM  and  unknown  areas  of 
the  Southwestern  United  States. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  joint  responsibility 
of  the  NAGPRA  coordinator. 
Intermountain  Region  and  the 
superintendent,  El  Morro  National 
Monument. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Intermountain  Region  and 
El  Morro  National  Monument 
professional  staff  in  consultation  with 
representatives  of  the  Colorado  River 
Indian  Tribes  of  the  Colorado  River 
Indian  Reservation,  Arizona  and 
California;  Hopi  Tribe  of  Arizona; 
Jicarilla  Apache  Nation,  New  Mexico; 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah;  Pueblo  of  Acoma,  New  Mexico; 
Pueblo  of  Jemez,  New  Mexico;  Pueblo  of 
Nambe,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of 
Sandia,  New  Mexico;  Pueblo  of  Santa 
Ana,  New  Mexico;  Pueblo  of  Santa 
Clara,  New  Mexico;  Pueblo  of  Tesuque, 
New  Mexico;  Southern  Ute  Indian  Tribe 
of  the  Southern  Ute  Reservation, 
Colorado;  Ute  Mountain  Tribe  of  the  Ute 
Mountain  Reservation,  Colorado,  New 
Mexico  &  Utah;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

Prior  to  1935,  human  remains 
representing  a  minimum  of  three 
individuals  were  removed  from  El 
Morro  National  Monument  in  McKinley 
County,  NM.  The  human  remains  were 
donated  to  Western  State  College  of 
Colorado,  which  returned  them  to  the 
National  Park  Service  in  1994. 
Osteological  analysis  in  1994 
determined  that  the  human  remains  are 
Native  American.  No  other  information 
is  known  about  the  human  remains.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1985,  human  remains  representing 
a  minimum  of  three  individuals  were 
found  in  the  curation  facility  at  the 
former  Southwest  Regional  Office  in 
Santa  Fe,  NM.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

In  1994,  the  human  remains 
underwent  osteological  analysis  and 
were  found  to  be  Native  American.  The 
curation  facility  houses  collections  from 
multiple  parks  across  the  Southwestern 
United  States,  but  due  to  the  lack  of 
contextual  information  it  is  impossible 


to  determine  from  which  park  they  were 
originally  recovered. 

In  2000,  human  remains  representing 
a  minimum  of  three  individuals  were 
confiscated  in  Virginia  as  the  result  of 
a  NAGPRA  trafficking  investigation.  At 
the  conclusion  of  the  case,  the  human 
remains  and  cultural  items  were  turned 
over  to  the  National  Park  Service’s 
Northeast  Region,  which  transferred 
them  to  the  Intermountain  Region  in 

2006.  No  known  individuals  were 
identified.  The  17  associated  funerary 
objects  are  1  bag  containing  leather 
fragments,  1  bag  containing  hide 
fragments,  1  bird  bone  fragment,  and  14 
bags  containing  textile  fragments. 

Osteological  examination, 
radiocarbon  dating,  and  analysis  of  the 
associated  funerary  objects  conducted 
by  professionals  at  the  Smithsonian 
Institution  indicate  that  the  human 
remains  and  cultural  items  were  likely 
removed  from  prehistoric  and  historic 
Native  American  gravesites  in  the 
Southwestern  United  States.  However, 
the  available  information  is  insufficient 
to  determine  cultural  affiliation. 

Officials  of  the  Intermountain  Region 
and  El  Morro  National  Monument  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  nine  individuals  of  Native 
American  ancestry.  Officials  of  the 
Intermountain  Region  and  El  Morro 
National  Monument  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  17  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Intermountain  Region  and  El  Morro 
National  Monument  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2),  a 
relationship  of  shared  group  identity 
cannot  reasonably  be  traced  between  the 
Native  American  human  remains  and 
associated  funerary  objects  and  any 
present-day  Indian  tribe. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  (Review  Committee)  is 
responsible  for  recommending  specific 
actions  for  disposition  of  culturally 
unidentifiable  human  remains.  In  March 

2007,  the  Intermountain  Region 
requested  that  the  Review  Committee 
recommend  repatriation  of  the  nine 
culturally  unidentifiable  human 
remains  and  17  associated  funerary 
objects  to  the  Pueblo  of  Acoma,  New 
Mexico  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico  as  co¬ 
claimants.  The  human  remains  and 
cultural'  items  were  likely  recovered 
from  the  geographic  proximity  of  the 
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Indian  tribes  consulted,  all  of  whom 
support  the  co-claim.  The  Review 
Committee  considered  the  proposal  at 
its  April  19^20,  2007  meeting  and 
recommended  disposition  of  the  human 
remains  to  the  Pueblo  of  Acoma,  New 
Mexico  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico.  The  National 
Park  Service  intends  to  convey  the  17 
associated  funerary  objects  to  the  tribes 
pursuant  to  16  U.S.C.  18f-2. 

A  May  31,  2007  letter  from  the 
Designated  Federal  Official  on  behalf  of 
the  chair  of  the  Review  Committee  to 
the  NAGPRA  coordinator, 

Intermountain  Region  transmitted  the 
Review  Committee’s  recommendation 
that  the  Intermountain  Region  effect 
disposition  of  the  physical  remains  of 
nine  culturally  unidentifiable 
individuals  to  the  two  Indian  tribes 
listed  above  contingent  on  the 
publication  of  a  Notice  of  Inventory 
Completion  in  the  Federal  Register. 

This  notice  fulfills  that  requirement. 

The  letter  mistakenly  noted  that  there 
were  ten  associated  funerary  objects 
rather  than  the  seventeen  described 
above. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Dave  Ruppert,  NAGPRA 
coordinator,  NPS  Intermountain  Region, 
12795  W.  Alameda  Parkway,  Denver, 

CO  80228,  telephone  (303)  969-2879, 
before  September  24,  2007.  Disposition 
of  the  human  remains  to  the  Pueblo  of 
Acoma,  New  Mexico  and  Zuni  Tribe  of 
the  Zuni  Reservation,  New  Mexico  may 
proceed  after  that  date  if  no  additional 
claimants  come  forweu'd. 

Intermountain  Region  is  responsible 
for  notifying  the  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Indian 
Reservation,  Arizona  and  California: 
Hopi  Tribe  of  Arizona;  Jicarilla  Apache 
Nation,  New  Mexico;  Navajo  Nation, 
Arizona,  New  Mexico  &  Utah;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico:  Pueblo  of  Nambe,  New 
Mexico:  Pueblo  of  Pojoaque,  New 
Mexico:  Pueblo  of  Sandia,  New  Mexico; 
Pueblo  of  Santa  Ana,  New  Mexico; 
Pueblo  of  Santa  Clara,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico; 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado:  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico  that  this 
notice  has  been  published. 


Dated:  August?,  2007. 

Sherry  Hutt, 

Manager,  Nationa]  NAGPRA  Program. 

[FR  Doc.  E7-16801  Filed  8-23-07;  8:45  am) 
BILLING  CODE  4312-50-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intent  to  Repatriate  Cuiturai 
items;  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act  - 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA  that  meets 
the  definition  of  “unassociated  funerary 
objects”  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  four  cultural  items  are  three  brass 
sheet  fragments  and  one  vial  of  shell 
and  glass  bead  fragments. 

In  1903,  three  cultural  items  were 
recovered  from  the  Silverheels  site  in 
Brant,  Erie  County,  NY,  during  a 
Peabody  Museum  of  Archaeology  and 
Ethnology  expedition  led  by  M.R. 
Harrington  and  A.C.  Parker.  Museum 
documentation  indicates  that  the 
cultural  items  were  interred  with 
human  remains.  The  human  remains 
that  were  originally  associated  with 
these  items  were  published  in  a  Notice 
of  Inventory  Completion  in  the  Federal 
Register  on  October  5,  2001  (FR  Doc  01- 
24963;  pages  51060-51062),  and  have 
since  been  transferred  to  the  culturally 
affiliated  groups.  Therefore,  the  cultural 
items  are  now  unassociated  funerary 
objects.  The  three  unassociated  funerary 
objects  are  brass  sheet  fragments. 

■This  interment  most  likely  dates  to 
the  early  Contact  period  (A.D.  1500- 
1700).  Sheet  brass  was  a  European 
import  item,  and  therefore  indicates  a 
post-contact  date.  In  the  Haudenosaunee 
region,  objects  of  European  brass  are 
usually  found  on  Native  sites,  which 
date  to  the  second  quarter  of  the  16th 


century  and  later.  Other  artifacts  firom 
this  site  which  support  an  early  Contact 
date  include  Levanna  and  .Madison  style 
projectile  points;  ceramic  vessels  with 
globular  bodies,  constricted  zoned- 
incised  necks,  and  castellated  rims;  and 
a  variety  of  terra  cotta  pipes.  Multi¬ 
variate  attributes  and  statistical  analysis 
of  ceramic  artifacts  from  the  Silverheels 
site  indicates  the  site  represents  a  single 
occupation  during  the  early  17th 
century. 

In  1904,  one  cultural  item  was 
recovered  from  the  Ripley  Site  in 
Ripley,  Chautauqua  County,  NY,  during 
a  Peabody  Museum  of  Archaeology  and 
Ethnology  expedition  led  by  M.R. 
Harrington.  Museum  documentation 
indicates  that  this  item  was  interred 
with  human  remains.  The  humcm 
remains  that  were  originally  associated 
with  this  item  were  published  in  a 
Notice  of  Inventory  Completion  in  the 
Federal  Register  on  October  5,  2001  (FR 
Doc  01-24963,  pages  51060-51062),  and 
have  since  been  transferred  to  the 
culturally  affiliated  groups.  Therefore, 
this  cultural  item  is  now  an 
unassociated  funerary  object.  The  one 
unassociated  funerary  object  is  a  vial  of 
shell  and  glass  bead  fragments. 

This  interment  most  likely  dates  to 
the  Late  Woodland  period  (A.D.  1300- 
1450)  or  early  Contact  period  (A.D. 
1550-1650).  Glass  beads  were 
introduced  by  Europeans  as  trade  items 
in  the  late  16th/early  17th  century. 
Artifacts  from  this  site  which  support  a 
Late  Woodland  period  or  later  date 
include  Levanna  and  Madison  style 
projectile  points;  ceramic  vessels  with 
globular  bodies,  constricted  zoned- 
incised  necks,  and  castellated  rims;  and 
a  variety  of  terra  cotta  pipes  including 
trum'pet  shaped  bowls  and  bowls  with 
representations  of  human  faces  and 
animals.  Radiocarbon  dating  indicates 
that  the  site  is  multi-component  with 
occupations  between  A.D.  1300-1450 
and  A.D.  1550-1650. 

Museum  records  and  consultation 
evidence  indicate  that  the  cultural  items 
were  removed  from  specific  burials  of 
Native  Americans.  Gonsultation  with 
representatives  from  the  Iroquois 
suggests  that  Erie  County  and 
Chautauqua  County,  NY,  were  within 
the  traditional  territory  of  the  Seneca 
Nation  during  the  periods  firom  which 
these  interments  date.  Furthermore,  due 
to  a  shared  cultural  identity  among  the 
member  Nations  of  the  Iroquois 
Confederacy,  the  Nations  have 
requested  that  cultural  affiliation  be  to 
all  of  the  present-day  Iroquois  groups. 
Descendants  of  the  Iroquois  are 
members  of  the  Cayuga  Nation  of  New 
York;  Oneida  Nation  of  New  York; 
Oneida  Tribe  of  Indians  of  Wisconsin; 
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Onondaga  Nation  of  New  York;  Seneca 
Nation  of  New  York;  Seneca-Cayuga 
Tribe  of  Oklahoma:  Saint  Regis  Mohawk 
Tribe,  New  York  (formerly  the  St.  Regis 
Band  of  Mohawk  Indians  of  New  York); 
Tonawanda  Band  of  Seneca  Indians  of 
New  York:  and  Tuscarora  Nation  of  New 
York. 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  {3)(B),  the  four  cultural  items 
described  above  are  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  Native  American  individuals. 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001.(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the 
unassociated  funerary  objects  and  the 
Cayuga  Nation  of  New  York;  Oneida 
Nation  of  New  York;  Oneida  Tribe  of 
Indians  of  Wisconsin;  Onondaga  Nation 
of  New  York;  Seneca  Nation  of  New 
York;  Seneca-Cayuga  Tribe  of 
Oklahoma;  Saint  Regis  Mohawk  Tribe, 
New  York  (formerly  the  St.  Regis  Band 
of  Mohawk  Indians  of  New  York); 
Tonawanda  Band  of  Seneca  Indians  of 
New  York;  and  Tuscarora  Nation  of  New 
York. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  imassociated  funerary 
objects  should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
11  Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  496-3702,  before 
September  24,  2007.  Repatriation  of  the 
unassociated  funerary  objects  to  the 
Cayuga  Nation  of  New  York;  Oneida 
Nation  of  New  York;  Oneida  Tribe  of 
Indians  of  Wisconsin;  Onondaga  Nation 
of  New  York;  Seneca  Nation  of  New 
York;  Seneca-Cayuga  Tribe  of 
Oklahoma;  Saint  Regis  Mohawk  Tribe, 
New  York  (formerly  the  St.  Regis  Band 
of  Mohawk  Indians  of  New  York); 
Tonawanda  Band  of  Seneca  Indians  of 
New  York;  and  Tuscarora  Nation  of  New 
York  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Cayuga  Nation  of  New 
York;  Oneida  Nation  of  New  York; 
Oneida  Tribe  of  Indians  of  Wisconsin; 
Onondaga  Nation  of  New  York;  Seneca 
Nation  of  New  York;  Seneca-Cayuga 
Tribe  of  Oklahoma;  Saint  Regis  Mohawk 
Tribe,  New  York  (formerly  the  St.  Regis 


Band  of  Mohawk  Indians  of  New  York); 
Tonawanda  Band  of  Seneca  Indians  of 
New  York;  and  Tuscarora  Nation  of  New 
York  that  this  notice  has  been 
published. 

Dated;  August  3,  2007 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  E7-16780  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Science  Museum  of  Minnesota, 
St.  Paul,  MN 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Science  Museum  of 
Minnesota,  St.  Paul,  MN  that  meets  the 
definition  of  “sacred  objects”  under  25 
U.S.C.  3001.  ' 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

In  July  of  1958,  Mrs.  Sidney  A. 
Peterson  purchased  a  water  drum  ft’om 
Mrs.  Ray  Drift  of  Nett  Lake,  MN  and  a 
loon-head  drumstick  from  Walter  Drift 
from  Nett  Lake,  MN. 

In  August  of  1961,  Mrs.  Sidney  A. 
Peterson  purchased  10  objects  relating 
to  the  Midewiwin  religion,  a  Mide  kit, 
medicine  pouches,  medicines,  and 
metal  containers  holding  hides,  animal 
skins,  cloth  bags  and  smaller  metal  tins, 
metal  graters  and  a  rattle  from  Jack 
Chicag  of  Nett  Lake,  MN. 

Museum  accession,  catalogue, 
collector  notes  and  purchase  records,  as 
well  as  consultation  with 
representatives  of  the  Bois  Forte  Band 
(Nett  Lake)  of  the  Minnesota  Chippewa 
Tribe,  Minnesota  indicate  that  the  12 
cultural  objects  are  Chippewa  and  are 
ft'om  the  Nett  Lake  Reservation,  MN  and 
are  sacred  objects.  The  sacred  objects 
are  derived  from  the  Midewiwin 
Society,  also  known  as  the  Medicine 
Lodge  Society,  and  needed  by 
Midewiwin  Society  members  to  conduct 
ceremonies  and  religious  leaders  of  the 


Minnesota  Chippewa  Tribe,  Minnesota 
for  the  practice  of  traditional  Native 
American  religious  ceremonies. 

Officials  of  the  Science  Museum  of 
Minnesota  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(C),  the  12 
cultural  items  described  above  are 
specific  ceremonial  objects  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Science  Museum  of  Minnesota  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  sacred 
objects  and  the  Bois  Forte  Band  (Nett 
Lake)  of  the  Minnesota  Chippewa  Tribe, 
Minnesota. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects  should 
contact  Tilly  Laskey,  Curator  of 
Ethnology,  Science  Museum  of 
Minnesota,  St.  Paul,  MN  55102, 
telephone  {651)-221-9432  before 
September  24,  2007.  Repatriation  of  the 
sacred  objects  to  the  Bois  Forte  Band 
(Nett  Lake)  of  the  Minnesota  Chippewa 
Tribe,  Minnesota  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Science  Museum  of  Minnesota  is 
responsible  for  notifying  the  Bois  Forte 
Band  (Nett  Lake)  of  the  Minnesota 
Chippewa  Tribe,  Minnesota  that  this 
notice  has  been  published. 

Dated:  August  7,  2007 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E7-16779  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Excess  Spoil  Minimization — Stream 
Buffer  Zones  Draft  Environmentai 
impact  Statement,  OSM-EIS-34 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  the  availability 
of  a  draft  environmental  impact 
statement  (DEIS).  The  DEIS  analyzes  the 
potential  impacts  of  a  proposed  rule 
concerning  excess  spoil,  coal  mine 
waste,  and  stream  buffer  zones.  The 
proposed  rule,  which  is  being  published 
for  review  and  comment  in  this  edition 
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of  the  Federal  Register,  would,  if 
implemented,  revise  the  permanent 
program  regulations  implementing  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

OATES:  Electronic  or  written  comments 
must  be  received  on  or  before  October 
23,  2007. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  The  DEIS  is  listed 
under  the  agency  name  “OFFICE  OF 
SURFACE  MINING  RECLAMATION 
AND  ENFORCEMENT.” 

•  Mail/Hand-Delivery/Courier  to: 
David  Hartos,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Appalachian  Region,  3  Parkway  Center, 
Pittsburgh,  PA  15220.  Please  identify 
the  comments  as  pertaining  to  OSM- 
EIS-34. 

If  you  wish  to  testify  at  a  public 
hearing,  you  must  submit  your  request 
by  contacting  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT  before  4  p.m..  Eastern  Time,  on 
September  24,  2007.  We  will  hold  a 
public  hearing  only  if  there  is  sufficient 
interest.  Hearing  arrangements,  dates 
■  and  times,  if  any,  will  be  announced  in 
1  a  subsequent  Federal  Register  notice.  If 
you  are  a  disabled  individual  who  needs 
reasonable  accommodation  to  attend  a 
public  hearing,  please  make  this  known 
to  the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hartos,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA  15220; 
Telephone:  412-937-2909;  E-mail: 
dhartos@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  provide  written 
comments  on  the  DEIS  during  the  60- 
day  comment  period.  Please  see 
ADDRESSES  and  DATES  for  more 
information. 

Comment  Procedures 

Your  written  comments  should  be 
specific  and  include  explanations  in 
support  of  your  recommendations.  We 
will  make  every  attempt  to  log  all 
comments  into  the  docket  for  the  DEIS, 
but  comments  delivered  to  an  address 
other  than  the  those  listed  above  or 
received  after  the  close  of  the  comment 
period  may  not  be  logged  in  and 
considered. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 


While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Public  hearings  on  the  draft 
environmental  impact  statement  will  be 
held  if  there  is  sufficient  interest.  You 
may  request  a  public  hearing  on  the 
DEIS  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Requests  for  public  hearings 
must  be  received  within  30  days  of  the 
publication  date  of  this  announcement. 
See  DATES. 

Finding  a  Copy  of  the  DEIS 

The  DEIS  is  being  mailed  to  known 
interested  parties  and  can  be  viewed 
and  downloaded  from  the  internet  at 
http://www.regulations.gov.  At  that 
internet  address,  the  document  is  listed 
under  “Office  of  Siurface  Mining 
Reclamation  and  Enforcement.”  The 
DEIS  may  also  be  inspected  at  the  OSM 
headquarters  in  Washington  and 
regional  offices  in  Pittsburgh,  Alton,  and 
Denver,  and  in  selective  local  libraries 
in  eastern  Kentucky,  eastern  Tennessee, 
southwestern  Virginia,  and  southern 
West  Virginia.  The  addresses  follow. 

OSM  Headquarters,  Administrative 
Record,  Room  101,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240: 
Phone:  (202)  208-2823. 

OSM  Appalachian  Region,  3  Parkway 
Center,  Pittsburgh,  PA  15220;  Phone: 
(412)  937-2909. 

OSM  Mid-Continent  Region,  Alton 
Federal  Bldg.,  501  Belle  Street,  Room 
216,  Alton,  IL  62002;  Phone;  (618)  463- 
6460. 

OSM  Western  Region,  1999 
Broadway,  Suite  3320,  Denver,  CO 
80201;  Phone:  (303)  844-1401. 

The  DEIS  has  also  been  sent  to  the 
following  libraries  in  the  central 
Appalachian  coal  fields: 

Kentucky 

Middlesboro-Bell  County  Public 
Library,  Middlesboro,  KY. 

Boyd  County  Public  Library,  Ashland, 
KY. 

Breathitt  County  Public  Library, 

Jackson,  KY. 

Clark  County  Public  Library, 

Winchester,  KY. 

Clay  County  Public  Library,  Manchester, 
KY. 

Elliott  County  Public  Library,  Sandy 
Hook,  KY. 

Floyd  County  Public  Library’, 
Prestonsburg,  KY. 

Greenup  County  Public  Library, 
Greenup,  KY. 

Harlan  County  Public  Library,  Harlan, 
KY. 

Jackson  County  Public  Library,  McKee, 
KY. 


Johnson  County  Public  Library, 
Paintsville,  KY. 

Kn^tt  County  Public  Library,  Hindman, 
KY. 

Knox  County  Public  Library, 
Barbourville,  KY. 

Laurel  County  Public  Library,  London, 
KY. 

Lawrence  County  Public  Library, 

Louisa,  KY. 

Lee  County  Public  Library,  Beattyville, 
KY. 

Leslie  County  Public  Library,  Hyden, 

KY. 

Martin  County  Public  Library,  Inez,  KY. 

McCreary  County  Public  Library, 

Whitley  City,  KY. 

Menifee  County  Public  Library, 
Frenchburg,  KY. 

John  F.  Kennedy  Memorial  Public 
Library,  West  Liberty,  KY. 

Owsley  County  Public  Library, 
Booneville,  KY. 

Perry  County  Public  Library,  Hazard, 

KY. 

Pike  County  Public  Library  District, 
Pikeville,  KY. 

Powell  County  Public  Library,  Stanton, 
KY. 

Pulaski  County  Public  Library, 

Somerset,  KY. 

Rock  Castle  County  Public  Library, 
Mount  Vernon,  KY. 

Wayne  County  Public  Library, 
Monticello,  KY. 

Whitley  County  Public  Library, 
Williamsburg,  KY. 

Wolfe  County  Public  Library,  Campton, 
KY. 

Tennessee 

Briceville  Public  Library,  Briceville,  TN. 

Clinton  Public  Library,  Clinton,  TN. 

Clinch-Powell  Regional  Library  Center, 
Clinton,  TN. 

Lake  City  Public  Library,  Lake  City,  TN. 

Betty  Anne  Jolly  Norris  Community 
Library,  Norris,  TN. 

Oak  Ridge  Public  Library,  Oak  Ridge, 
TN. 

Altamont  Public  Library,  Altamont,  TN. 

Beersheba  Springs  Public  Library, 
Beersheba  Springs,  TN. 

Coalmont  Public  Library,  Coalmont,  TN. 

Monteagle  (May  Justus  Memorial 
Library),  Monteagle,  TN. 

Palmer  Public  Library,  Palmer,  TN. 

Tracy  City  Public  Library,  Tracy  City, 
TN. 

Sequatchie  County  Public  Library, 
Dunlap,  TN. 

Jasper  Public  Library,  Jasper,  TN. 

Beene-Pearson  Public  Library,  South 
Pittsburg,  TN. 

Orena  Humphreys  Public  Library, 
Whitwell,  TN. 

Bledsoe  County  Public  Library, 
Pikeville,  TN. 

Barbara  Reynolds  Carr  Memorial 
Library,  Tazewell,  TN. 
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Caryville  Public  Library,  Caryville,  TN. 
Jacksboro  Public  Library,  Jacksboro,  TN. 
Jellico  Public  Library,  Jellico,  TN.  ^ 
LaFollette  Public  Library,  LaFollette, 

TN. 

Huntsville  Public  Library,  Huntsville, 

TN. 

Oneida  Public  Library,  Oneida,  TN. 
Winfield  Public  Library,  Winfield,  TN. 
Coalfield  Public  Library,  Coalfield,  TN. 
Deer  Lodge  Public  Library,  Deer  Lodge, 
TN. 

Oakdale  Public  Library,  Oakdale,  TN. 
Petros  Public  Library,  Petros,  TN. 
Sunbright  Public  Library,  Sunbright, 

TN. 

Wartburg  Public  Library,  Wartburg,  TN. 
Art  Circle  Public  Library,  Crossville, 

TN. 

Fentress  County  Public  Library, 
Jamestown,  TN. 

Virginia 

Buchanan  County  Public  Library, 

Grundy,  VA. 

Wise  County  Public  Library,  Wise,  VA. 
Russell  County  Public  Library,  Lebanon, 
VA. 

Tazewell  County  Public  Library, 
Tazewell,  VA. 

Scott  County  Public  Library,  Gate  City, 
VA. 

Lee  County  Public  Library,  Pennington 
Gap,  VA. 

West  Virginia 

Ansted  Public  Library,  Ansted,  WV. 
Boone — Madison  Public  Library, 
Madison,  WV. 

Bradshaw  Public  Library  ,  Davy,  WV. 
Clay  Co.  Public  Library,  Clay,  WV. 

Fort  Gay  Public  Library,  Fort  Gay,  WV. 
Gilbert  Public  Library,  Gilbert,  WV. 
Glasgow  Public  Library,  Glasgow,  WV. 
Graigsville  Public  Library,  Graigsville, 
WV. 

Fayetteville  Public  Library,  Fayetteville, 
WV. 

Fayette  County  Public  Libraries,  Oak 
Hill,  WV. 

Hamlin — Lincoln  Co.,  Hamlin  WV. 
Kanawha  Co.  Public,  Charleston,  WV. 
Kermit  Public  Library,  Kermit,  WV. 
Logan  Area  Public  Library,  Logan,  WV. 
Mingo  County  Public  Library, 

Delbarton,  WV. 

McDowell  County  Public  Library, 

Welch,  WV. 

Oceana  Public  Library,  Oceana,  WV. 
Raleigh  Public  Library,  Beckley,  WV. 
Sutton  Public  Library,  Sutton,  WV. 
Wayne  County  Public  Library,  Kenova, 
WV. 

Branch  of  Wayne  County  Public  Library, 
Wayne,  WV. 

Whitesville  Public  Library,  Whitesville, 
WV. 


Dated:  July  27,  2007. 

Sterling  Rideout, 

Assistant  Director,  Program  Support. 

(FR  Doc.  E7-16628  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4310-0S-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993 — Network  Centric 
Operations  Industry  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  July 
25,  2007,  pimsuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  Network  Centric 
Operations  Industry  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  BT  Ltd.,  Diegem, 
BELGIUM;  and  SRA  International, 
Fairfax,  VA  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Network 
Centric  Operations  Industry 
Consortium,  Inc.  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  November  19,  2004,  Network 
Centric  Operations  Industry 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published-a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  2,  2005  (70  FR  5486). 

The  last  notification  was  filed  with 
the  Department  on  May  18,  2007.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  13,  2007  (72  FR  38618). 

J.  Robert  Kramer,  II, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  07-4146  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[0MB  Number  1117-0006] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review;  Application  for 
individual  manufacturing  quota  for  a 
basic  class  of  controlled  substance  and 
for  ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  DEA  Forml89. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  72,  Number  117,  page 
33774  on  June  19,  2007,  allowing  for  a 
60  day  comment  period. 

The  purpose  oi  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  24,  2007. 

This  process  is  conducted  in  accordance 
with  5  CFR  1320.10.  Written  comments 
and/or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated  - 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
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respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  an  existing  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Individual 
Manufacturing  Quota  for  a  Basic  Class 
of  Controlled  Substance  and  for 
Ephedrine,  Pseudoephedrine,  and 
Phenylpropanolamine. 

(3)  Agency  form  number,  if  any  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Form  189. 
Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 
Other:  None. 

Abstract:  21  U.S.C.  826  and  21  CFR 
1303.22  and  1315.22  require  that  any 
person  who  is  registered  to  manufacture 
any  basic  class  of  controlled  substances 
listed  in  Schedule  I  or  II  and  who 
desires  to  manufacture  a  quantity  of 
such  class,  or  who  desires  to 
manufacture  using  the  List  I  chemicals 
ephedrine,  pseudoephedrine,  or 
phenylpropanolamine,  must  apply  on 
DEA  Form  189  for  a  manufacturing 
quota  for  such  quantity  of  such  class  or 
List  I  chemical. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  DEA  estimates  that  each  form 
takes  0.5  hours  (30  minutes)  to 
complete.  In  total,  37  firms  submit  298 
responses,  with  each  response  taking  0.5 
hours  (30  minutes)  to  complete.  This 
results  in  a  total  public  burden  of  149 
hours  annually. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  In  total,  37  firms  submit  298 
responses,  with  each  response  taking  0.5 
hours  (30  minutes)  to  complete.  This 
results  in  a  total  public  burden  of  149 
hours  annually. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 


Dated:  August  20,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  lustice. 

[FR  Doc.  E7-16718  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[0MB  Number  1117-4)008] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  Application  for 
procurement  quota  for  controlled 
substances  and  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  72,  Number  117,  page 
33775  on  June  19,  2007,  allowing  for  a 
60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  24,  2007. 

This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 


— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  u'sed; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  an  existing  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Procurement  Quota  for 
Controlled  Substances  and  Ephedrine, 
Pseudoephedrine,  and 
Phenylpropanolamine. 

(3)  Agency  form  number,  if  any  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Form  250. 
Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 
Other:  None. 

Abstract:  21  U.S.C.  826  and  21  CFR 
1303.12  and  1315.32  require  that  U.S. 
companies  who  desire  to  use  any  basic 
class  of  controlled  substances  listed  in 
vSchedule  I  or  II  or  the  List  I  chemicals 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  for  purposes  of 
manufacturing  during  the  next  calendar 
year  shall  apply  on  DEA  Form  250  for 
procurement  quota  for  such  class  or  List 
I  chemical. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  DEA  estimates  that  each  form 
takes  1  hour  to  complete.  DEA  estimates 
that  240  individual  respondents  will 
respond  to  this  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  240  individual  respondents 
will  spend  one  hour  annually 
completing  this  form  for  the  List  I 
chemicals  ephedrine,  pseudoephedrine, 
and  phenylpropanolamine.  This  results 
in  an  annual  public  burden  of  240 
hours. 

This  form  is  already  used  to  collect 
information  regarding  controlled 
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substances  quotas.  For  that  aspect  of 
this  collection,  255  respondents  submit 
1,106  responses  annually,  for  a  public 
burden  of  1,106  hours  annually.  DEA 
notes  that  the  controlled  substances 
aspect  of  this  collection  is  not  being 
adjusted  or  revised.  Therefore,  the  total 
public  burden  for  this  collection  is 
1,346  hours  annually. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street,  N.W., 
Washington,  DC  20530. 

Dated:  August  20,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

(FR  Doc.  E7-16790  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[0MB  Number  1117-0043] 

Agency  information  Coliection 
Activities;  Proposed  Coilection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review — drug 
questionnaire  DEA  Form  341. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  October  23,  2007.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Catherine  J.  Kasch, 
Assistant  Administrator,  Human 
Resources  Division,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 


— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Drug 
Questionnaire  (DEA  Form  341). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Form  341. 
Component:  Human  Resources 
Division,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Individuals. 

Other:  None. 

Abstract:  DEA  Policy  states  that  a  past 
history  of  illegal  drug  use  may  be  a 
disqualification  for  employment  with 
DEA.  This  form  asks  job  applicants 
specific  questions  about  their  personal 
history,  if  any,  of  illegal  drug  use. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  31,800 
respondents  will  respond  annually, 
taking  5  minutes  to  complete  each  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,650  annual  burden  hours. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 


Dated:  August  20,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

[FR  Doc.  E7-16791  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[OMB  Number  1117-0047] 

Agency  information  Collection 
Activities:  Proposed  Coilection; 
Comments  Requested 

action:  30-day  notice  of  information 
collection  under  review:  Application  for 
import  quota  for  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  DEA  Form  488. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  72,  Number  117,  page 
33775  on  June  19,  2007,  allowing  for  a 
60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  24,  2007. 

This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Import  Quota  for 
Ephedrine,  Pseudoephedrine,  and 
Phenylpropanolamine. 

(3)  Agency  form  number,  if  any  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Form  488. 
Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 
Other:  None. 

Abstract:  21  U.S.C.  952  and  21  CFR 
1315.34  require  that  persons  who  desire 
to  import  the  List  I  chemicals 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  during  the  next 
calendar  year  shall  apply  on  DEA  Form 
488  for  import  quota  for  such  List  I 
chemicals. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  DEA  estimates  that  ninety-one 
(91)  individual  respondents  will  apply 
for  import  quotas.  DEA  estimates  that 
each  response  will  take  one  hour. 

(6)  An  estimate  of  the  total  public 
burden  [in  hours)  associated  with  the 
collection:  DEA  estimates  that  this 
collection  will  involve  ninety-one  (91) 
annual  public  burden  hours. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW, 
Washington,  DC  20530. 


Dated:  August  20,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA , 
Department  of  Justice. 

[FR  Doc.  E7-16792  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4410-0»-P 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  DEA-307P] 

Controiled  Substances:  Proposed 
Aggregate  Production  Quotas  for  2008 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  proposed  year  2008 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  initial 
year  2008  aggregate  production  quotas 
for  controlled  substances  in  schedules  I 
and  II  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  Comments  or  objections  must  be 
received  on  or  before  September  14, 
2007. 

ADDRESSES:  To  ensure  proper  handling 
of  comments,  please  reference  “Docket 
No.  DEA-307P”  on  all  written  and 
electronic  correspondence.  Written 
comments  being  sent  via  regular  mail 
should  be  sent  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/ODL.  Written  comments 
sent  via  express  mail  should  be  sent  to 
DEA  Headquarters,  Attention:  DEA 
Federal  Register  Representative/ODL, 
2401  Jefferson  Davis  Highway, 
Alexandria,  VA  22301.  Comments  may 
be  directly  sent  to  DEA  electronically  by 
sending  an  electronic  message  to 
dea.diversion.policy@usdoj.gov. 
Comments  may  also  be  sent 
electronically  through  http:// 

WWW,'. regulations. gov  using  the 
electronic  comment  form  provided  on 
that  site.  An  electronic  copy  of  this 
document  is  also  available  at  the  http:// 
www.reguiations.gov  Web  site.  DEA  will 
accept  attachments  to  electronic 
comments  in  Microsoft  Word, 
WordPerfect,  Adobe  PDF,  or  Excel  file 
formats  only.  DEA  will  not  accppt  any 
file  format  other  than  those  specifically 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  A.  Sannerud,  PhD,  Chief,  Drug 
and  Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 


Washington,  DC  20537,  Telephone: 

(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  schedules  I  and  II.  This  responsibility 
has  been  delegated  to  the  Administratof 
of  the  DEA  by  28  CFR  0.100.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator,  pursuant  to  28  CFR 
0.104. 

The  proposed  year  2008  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  that 
may  be  produced  in  the  United  States  in 
2008  to  provide  adequate  supplies  of 
each  substance  for:  The  estimated 
medical,  scientific,  research,  and 
industrial  needs  of  the  United  States; 
lawful  export  requirements;  and  the 
establishment  and  maintenance  of 
reserve  stocks.  These  quotas  do  not  • 
include  imports  of  controlled 
substances  for  use  in  industrial 
processes. 

In  determining  the  proposed  year 
2008  aggregate  production  quotas,  the 
Deputy  Administrator  considered  the 
following  factors:  Total  actual  2006  and 
estimated  2007  and  2008  net  disposals 
of  each  substance  by  all  manufacturers; 
estimates  of  2007  year-end  inventories 
of  each  substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories; 
product  development  requirements  of 
both  bulk  and  finished  dosage  form 
manufacturers;  projected  demand  as 
indicated  by  procurement  quota 
applications  filed  pursuant  to  21  CFR 
1303.12;  and  other  pertinent 
information. 

Pursuant  to  21  CFR  1303,  the  Deputy 
Administrator  of  the  DEA  will,  in  early 
2008,  adjust  aggregate  production 
quotas  and  individual  manufacturing 
quotas  allocated  for  the  year  based  upon 
2007  year-end  inventory  and  actual 
2007  disposition  data  supplied  by  quota 
recipients  for  each  basic  class  of 
schedule  I  or  II  controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  CSA  of  1970  (21  U.S.C.  826),  and 
delegated  to  the  Administrator  of  the 
DEA  by  28  CFR  0.100,  and  redelegated 
to  the  Deputy  Administrator  pursuant  to 
28  CFR  0.104,  the  Deputy  Administrator 
hereby  proposes  that  the  year  2008 
aggregate  production  quotas  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 
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Basic  class — Schedule  I 


T 

1  Proposed  year 
I  2008  quotas 
(grams) 


2.5- Dimethoxyamphetamine . 

2.5- Dimethoxy-4-ethylamphetamine  (DOET)  . 

2.5- Dimethoxy-4-(n)-propylthiophenethylamine  (2C-T -7) 

3-Methylfentanyl . 

3- Methylthiofentanyl . 

3.4- Methylenedioxyamphetamine  (MDA)  . 

3.4- Methylenedioxy-N-ethylamphetamine  (MDEA)  . 

3.4- Methylenedioxymethamphetamine  (MDMA)  . 

3.4.5- Trimethoxyamphetamine  . 

4- Bromo-2,5-dimethoxyamphetamine  (DOB)  . 

4-Bromo-2,5-dimethoxyphenethylamine  (2-CB)  . 

4-Methoxyamphetamine  . 

4-Methylaminorex  . 

4- Methyl-2,5-dimethoxyamphetamine  (DOM) . 

5- Methoxy-3,4-methylenedioxyamphetamine  . 

5-Methoxy-N,N-diisopropyltryptamine . 

Acetyl-alpha-methylfentanyl . 

Acetyidihydrocodeine . 

Acetylmethadol  . 

Allylprodine  . 

Alphacetylmethadol . 

Alpha-ethyltryptamine  . . 

Alphameprodine . 

Alphamethadol  . . 

Alpha-methylfentanyl  . . 

Alpha-methylthiofentanyl . . . 

Alpha-methyltryptamine  . 

Aminorex . 

Benzylmorphine  . 

Betacetylmethadol  . 

Beta-hydroxy-3-methylfentanyl  . 

Beta-hydroxyfentanyl  . 

Betameprodine . 

Betamethadol . 

Betaprodine . 

Bufotenine . 

Cathinone . 

Codeine-N-oxide  . 

Diethyltryptamine  . 

Difenoxin  . 

Dihydromorphine . 

Dimethyltryptamine  . 

Gamma-hydroxybutyric  acid  . 

Heroin  . . 

Hydromorphinol . 

Hydrpxypethidine  . 

Ibogaine  . 

Lysergic  acid  diethylamide  (LSD) . 

Marihuana . . 

Mescaline . 

Methaqualone  . 

Methcathinone  . 

Methyidihydromorphine . 

Morphine-N-oxide  . , . 

N,N-Dimethylamphetamine . 

N-Ethylamphetamine  . 

N-Hydroxy-3,4-methylenedioxyamphetamine . 

Noracymethadol . 

Norlevorphanol . 

Normethadone  . 

Normorphine  . 

Para-fluorofentanyl . 

Phenomorphan  . 

Pholcodine  . 

Psilocybin . 

Psilocyn . 

Tetrahydrocannabinols  . 

Thiofentanyl  . 

Trimeperidine  . 

1  -Phenylcyclohexylamine  . 

Alfentanil  . 

Alphaprodine . 


2 

2 

10 

2 

2 

20 

10 

22 

2 

2 

7 
77 

2 

12 

2 

5 

2 

2 

2 

2 

2 

2 

2 

3 

2 

2 

5 

8 
2 
2 
2 
2 
2 
2 
2 
8 
3 

302 

2 

50 

2,549,000 

3 

23,600,000 

5 

3,000 

2 

1 

61 

4,500,000 

2 

10 

4 
2 

310 

7 

2 

2 

2 

52 

2 

16 

2 

2 

2 

7 

7 

312,500 

2 

2 

2 

5,200 

2 
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Amobarbital . 

Amphetamine  (for  sale)  . 

Amphetamine  (for  conversion)  . 

Cocaine . . 

Codeine  (for  sale)  . 

Codeine  (for  conversion)  . 

Dextropropoxyphene . 

Dihydrocodeine . 

Diphenoxylate  . 

Ecgonine . 

Ethylmorphine . 

Fentanyl  . 

Glutethimide . 

Hydrocodone  (for  sale)  . 

Hydrocodone  (for  conversion)  . 

Hydromorphone  . 

Isomethadone  . 

Levo-alphacetylmethadol  (LAAM) 

Levomethorphan . 

Levorphanol  . . 

Lisdexamfetamine . 

Meperidine  . 

Metazocine . . . 

Methadone  (for  sale)  . 

Methadone  Intermediate . 

Methamphetamine  . 

Methylphenidate . 

Morphine  (for  sale)  . 

Morphine  (for  conversion) . 

Nabilone . 

Noroxymorphone  (for  sale) . 

Noroxymorphone  (for  conversion) 

Opium  . 

Oxycodone  (for  sale)  . 

Oxycodone  (for  conversion)  . 

Oxymorphone  . 

Oxymorphone  (for  conversion)  .... 

Pentobarbital . 

^Phencyclidine . 

Phenmetrazine . 

Racemethorphan  . 

Remifentanil  . 

Secobarbital  . 

Sufentanil . 

Thebaine  . 


Proposed  year 

Basic  class — Schedule  I  I  2008  quotas 

(grams) 


3 

17,000,000 

5,000,000 

286,000 

39,605,000 

59,000,000 

106,000,000 

1,200,000 

828,000 

83,000 

2 

1,428,000 

2 

46,000,000 

1,500,000 

3.300,000 

2 

3 

5 

6,000 

6,200,000 

9,753,000 

1 

25,000,000 

26,000,000 

3,130,000 

50,000,000 

35,000,000 

100,000,000 

3,002 

1,002 

8,000,000 

1,400,000 

70,000,000 

3,100,000 

1,800,000 

11,000,000 

35,200,000 

2,021 

2 

2 

3,000 

2 

10,300 

126,000,000 


The  Deputy  Administrator  further 
proposes  that  aggregate  production 
quotas  for  all  other  schedules  I  and  II 
controlled  substances  included  in  21 
CFR  1308.11  and  1308.12  be  established 
at  zero. 

All  interested  persons  are  invited  to 
submit  their  comments  in  writing  or 
electronically  regarding  this  proposal 
following  the  procedures  in  the 
ADDRESSES  section  of  this  document.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Deputy 


Administrator  finds  warrant  a  hearing, 
the  Deputy  Administrator  shall  order  a 
public  hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 


significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
schedules  I  and  II  controlled  substances 
is  memdated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 
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This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b){2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $120,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

August  15,  2007. 

Michele  M.  Leonhart, 

Deputy  Administrator. 

[FR  Doc.  E7-16729  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  DEA-290F] 

Controlied  Substances:  Final  Revised 
Aggregate  Production  Quotas  for  2007 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  final  aggregate 
production  quotas  for  2007. 

SUMMARY:  This  notice  establishes  final 
2007  aggregate  production  quotas  for 
controlled  substances  in  schedules  I  and 
II  of  the  Controlled  Substances  Act 
(CSA).  The  DEA  has  taken  into 
consideration  comments  received  in 
response  to  a  notice  of  the  proposed 
revised  aggregate  production  quotas  for 
2007  published  May  3,  2007  (72  FR 
24608). 

EFFECTIVE  DATE:  August  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  A.  Sannerud,  PhD,  Chief,  Drug 


and  Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 

(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  schedules  1  and  II.  This  responsibility 
has  been  delegated  to  the  Administrator 
of  the  DEA  by  28  CFR  0.100.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator,  pursuant  to  28  CFR 
0.104. 

The  2007  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  in  schedules  I  and  II  that 
may  be  produced  in  the  United  States  in 
2007  to  provide  adequate  supplies  of 
each  substance  for:  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States; 
lawful  export  requirements;  and  the 
establishment  and  maintenance  of 
reserve  stocks  (21  U.S.C.  826(a)  and  21 
CFR  1303.11).  These  quotas  do  not 
include  imports  of  controlled 
substances. 

On  May  3,  2007,  a  notice  of  the 
proposed  revised  2007  aggregate 
production  quotas  for  certain  controlled 
substances  in  schedules  I  and  II  was 
published  in  the  Federal  Register  (72 
FR.24608).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  May  24,  2007. 

Nine  companies  commented  on  a  total 
of  31  schedules  I  and  II  controlled 
substances  within  the  published 
comment  period.  Nine  companies 
proposed  that  the  aggregate  production 
quotas  for  14-hydroxymorphinone, 
alfentanil,  amphetamine  (for  sale),  ■ 
amphetamine  (for  conversion),  cocaine, 
codeine  (for  conversion), 
dextropropoxyphene,  dihydromorphine, 
diphenoxylate,  ecgonine,  fentanyl, 
gamma  hydroxybutyric  acid, 
hydrocodone,  hydromorphone, 
lisdexamfetamine,  meperidine, 
methadone,  methadone  intermediate, 
methylphenidate,  morphine,  morphine 
(for  conversion),  nabilone, 
noroxymorphone  (for  conversion), 
oxycodone,  oxymorphone, 
oxymorphone  (for  conversion), 
pentobarbital,  remifentanil,  sufentanil, 
tetrahydrocannabinols,  and  thebaine 


were  insufficient  to  provide  for  the 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States,  for  export  requirements  and  for 
the  establishment  and  maintenance  of 
reserve  stocks. 

The  DEA  has  determined  that  the 
compound  14-hydroxymorphinone  is  a 
morphine  derivative.  The  comment 
received  concerning  this  substance  was 
therefore,  considered  as  a  comment  for 
morphine. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 

2006  year-end  inventories,  initial  2007 
manufacturing  quotas,  2007  export 
requirements,  actual  and  projected  2007 
sales,  research,  product  development 
requirements  and  additional 
applications  received.  Based  on  this 
information,  the  DEA  has  adjusted  the 
final  2007  aggregate  production  quotas 
for  2,5-dimethoxyamphetamine, 
alfentanil,  amphetamine  (for 
conversion),  gamma-hydroxybutyric 
acid,  hydrocodone,  methylphenidate, 
oxycodone,  oxycodone  (for  conversion), 
pentobarbital,  remifentanil,  sufentanil 
and  thebaine  to  meet  the  legitimate 
needs  of  the  United  States. 

Regarding  amphetamine  (for  sale), 
cocaine,  codeine  (for  conversion), 
dextropropoxyphene,  dihydromorphine, 
diphenoxylate,  ecgonine,  fentanyl, 
hydromorphone,  lisdexamfetamine, 
meperidine,  methadone,  methadone 
intermediate,  morphine,  morphine  (for 
conversion),  nabilone,  noroxymorphone 
(for  conversion),  oxymorphone, 
oxymorphone  (for  conversion),  and 
tetrahydrocannabinols  the  DEA  has 
determined  that  the  proposed  revised 

2007  aggregate  production  quotas  are 
sufficient  to  meet  the  current  2007 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States  and  to  provide  for  adequate 
inventories. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  CSA  (21  U.S.C.  826),  and 
delegated  to  the  Administrator  of  the 
DEA  by  28  CFR  0.100,  and  redelegated 
to  the  Deputy  Administrator,  pursuant 
to  28  CFR  0.104,  the  Deputy 
Administrator  hereby  orders  that  the 
2007  final  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class — Schedule  I 


2.5- Dimethoxyamphetamine . 

2.5- Dimethoxy-4-ethylamphetamine  (DOET)  . 

2.5- Dimethoxy-4-(n)-propylthiophenethylamine  (2C-T-7) 


Final  revised 
2007  quotas 
(grams) 


2 

2 

10 
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Basic  class — Schedule  I 


3-Methylfentanyl . 

3- Methylthiofentanyl . 

3.4- Methylenedioxyamphetamine  (MDA)  . 

3.4- Methylenedioxy-N-ethylamphetamine  (MDEA) 

3.4- Methylenedioxymethamphetamine  (MDMA)  ... 

3,4,5-Trimethoxyamphetamine  . 

4- Bromo-2,5-dimethoxyamphetamine  (DOB)  . 

4-Bromo-2,5-dimethoxyphenethylamine  (2-CB)  ... 

4-Methoxyamphetamine  . 

4-Methylaminorex  . 

4- Methyl-2,5-dimethoxyamphetamine  (DOM) . 

5- Methoxy-3,4-methylenedioxyamphetamine  . 

5-Methoxy-N,N-diisopropyltryptamine . 

Acetyl-alpha-methylfentanyl . 

Acetyidihydrocodeine . 

Acetylmethadol  . 

Allylprodine  . 

Alphacetylmethadol . 

Alpha-ethyltryptamine  . 

Alphameprodine . 

Aiphamethadol  . 

Alpha-methylfentanyl  . . . 

Alpha-methylthiofentanyl . 

Alpha-methyltryptamine  . 

Aminorex . 

Benzylmorphine  . 

Betacetylmethadol  . 

Beta-hydroxy-3-methylfentanyl  . 

Beta-hydrox^entanyl  . 

Betameprodine . 

Betamethadol . . 

Betaprodine . 

Bufotenine . 

Cathinone . 

Codeine-N-oxide . . 

Diethyltryptamine  . 

Difenoxin  . 

Dihydromotphine . 

Dimethyltryptamine  . 

Gamma-hydroxybutyric  acid  . 

Heroin  . 

Hydromorphinol . 

Hydroxypethidine  . 

Ibogaine  . . 

Lysergic  acid  diethylamide  (LSD) . 

Marihuana . . . 

Mescaline . . . 

Methaqualone  . 

Methcathinone  . 

Methyidihydromorphine . 

Morphine-N-oxide  . 

N,N-Dimethylamphetamine . < . 

N-Ethylamphetamine  . 

N-Hydroxy-3,4-methyler>edioxyamphetamine . 

Noracymethadol . 

Norlevorphanol . . 

Normethadone  . 

Normorphine  . . 

Para-fluorofentanyl . . 

Phenomorphan  . 

Pholcodine  . . 

Psilocybin . 

Psilocyn . . 

Tetrahydrocannabinols  . 

Thiofentanyl  . 

Trimeperidine . 
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Final  revised 
2007  quotas 
(grams) 


2 

2 

20 

10 

22 

2 

2 

7 
77 

2 

12 

2 

5 

2 

2 

2 

2 

2 

2 

2 

3 

2 

2 

5 

8 
2 
2 
2 
2 
2 
2 
2 
8 
3 

302 

2 

50 

2,549,000 

3 

23,600,000 

5 

3,000 

2 

1 

61 

4,500,000 

2 

10 

4 
2 

310 

7 

2 

2 

2 

52 

2 

16 

2 

2 

2 

7 

7 

312,500 

2 

2 


1  -Phenylcyclohexylamine 


Basic  class — Schedule  II 


Final  revised 
2007  quotas 
(grams) 


2 
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Alfentanil  . 

Alphaprodine . ; . 

Amobarbital . 

Amphetamine  (for  sale)  . 

Amphetamine  (for  conversion)  . 

Cocaine . 

Codeine  (for  sale) . 

Codeine  (for  conversion)  . 

Dextropropoxyphene . 

Dihydrocodeine  . 

Diphenoxylate  . . 

Ecgonine . . 

Ethylmorphine  . 

Fentanyl  . 

Glutethimide . 

Hydrocodone  (for  sale)  . 

Hydrocodone  (for  conversion)  . 

Hydromorphone  . 

Isomethadone  . 

Levo-alphacetylmethadol  (LAAM) 

Levomethorphan . 

Levorphanol  . 

Lisdexamfetamine . 

Meperidine  . 

Metazocine . 

Methadone  (for  sale)  . 

Methadone  Intermediate . 

Methamphetamine  . 

Methylphenidate . 

Morphine  (for  sale)  . 

Morphine  (for  conversion) . 

Nabilone . 

Noroxymorphone  (for  sale) . 

Noroxymorphone  (for  conversion) 

Opium  . 

Oxycodone  (for  sale)  . 

Oxycodone  (for  conversion)  . 

Oxymorphone  . . 

Oxymorphone  (for  conversion)  .... 

Pentobarbital . 

Phencyclidine . 

Phenmetrazine . 

Racemethorphan  . 

Remifentanil  . 

Secobarbital . . . 

Sufentanil  . 

Thebaine  . 


Final  revised 


Basic  class — Schedule  11 


2007  quotas 
(grams) 


5,200 

2 

3 

17,000,000 

5,000,000 

286,000 

39,605,000 

59,000,000 

120,000,000 

2,435,000 

828,000 

83,000 

2 

1,428,000 

2 

46,000,000 


1,500,000 

3,300,000 


2 

6 

5 


6,000 

6,200,000 

9,753,000 

1 

25,000,000 

26,000,000 

3,130,000 

50,000,000 

35,000,000 

110,774,000 

3,002 

1,002 

11,000,000 

1,400,000 

70,000,000 

3,100,000 

1,800,000 

15,300,000 

35,200,000 

2,021 

2 

2 

3,000 

2 

10,300 

126,000,000 


The  Deputy  Administrator  further 
orders  that  the  aggregate  production 
quotas  for  all  other  schedules  I  and  II 
controlled  substances  included  in  21 
CFR  1308.11  and  1308.12  shall  be  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 


The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
schedules  1  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 


Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(h)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $120,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  August  15,  2007. 

Michele  M.  Leonhart, 

Deputy  Administrator. 

[FR  Doc.  E7-16730  Filed  8-23-07;  8:45  am] 
BILLING  CODE  441l>-09-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Agency  Information  Collection 
Activities:  Revision  and  Extension  of  a  • 
Currently  Approved  Information 
Collection;  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review:  Application  for 
Permanent  Employment  Certification; 
Form  ETA-9089,  OMB  Control  No. 
1205-0451. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  is 
conducting  a  pre-clearance  consultation 
to  provide  the  general  public  and 
Federal  agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(2)(A)].  This  consultation 
is  undertaken  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  Form  ETA  9089  Application 
for  Permanent  Employment 
Certification.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice  or  at  this  Web  site:  http:// 
www.doIeta.gov/OMBCN/ 

OMBCon  troINumber.  cfm . 

DATES:  Written  comments  must  be 
submitted  tb  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  23,  2007. 


ADDRESSES:  William  L.  Carlson, 
Administrator,  Office  of  Foreign  Labor 
Certification,  U.S.  Department  of  Labor, 
Room  C4312,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210.  Phone 
(202)  693-3010  (This  is  not  a  toll-free 
number.),  fax  (202)  693-2768,  or  e-mail 
at  ETA.OFLC.Forms@dol.gov  subject 
line:  Form  ETA  9089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  information  collection  is  required 
by  sections  203(b)(3)  and  212(a)(5)(A)  of 
the  Immigration  and  Nationality  Act 
(INA)  (8  U.S.C.  1153(b)(3)  and 
1182(a)(5)(A)).  The  Department  of  Labor 
(Department)  and  the  Department  of 
Homeland  Security  (DHS)  have 
promulgated  regulations  to  implement 
the  INA.  Specifically  for  this  collection. 
Title  20  CFR  656  and  Title  8  CFR  204.5 
are  applicable.  The  INA  mandates  the 
Secretary  of  Labor  to  certify  that  any 
alien  seeking  to  enter  the  United  States 
for  the  purpose  of  performing  skilled  or 
unskilled  labor  is  not  adversely  affecting 
wages  and  working  conditions  of  U.S. 
workers  similarly  employed  and  that 
there  are  not  sufficiept  U.S.  workers 
able,  willing,  and  qualified  to  perform 
such  skilled  or  unskilled  labor.  Before 
any  employer  may  request  any  skilled  or 
unskilled  alien  labor,  it  must  submit  a 
request  for  certification  to  the  Secretary 
of  Labor  containing  the  elements 
prescribed  by  the  INA  and  the  CFR.  The 
CFR  requires  employers  to  document 
their  recruitment  efforts  and 
substantiate  the  reasons  no  U.S.  workers 
were  hired. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  binden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  emd 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


III.  Current  Actions 

In  order  to  meet  its  statutory 
responsibilities  under  the  INA,  the 
Department  needs  to  extend  an  existing 
collection  of  information  pertaining  to 
employers  seeking  to  apply  for 
permanent  employment  certification  to 
allow  them  to  bring  foreign  labor  to  the 
United  States  on  a  permanent  basis. 
Extensive  program  experience,  in 
particular  since  its  reengineering  in 
2005,  has  demonstrated  the  need  for 
further  clarification  on  this  information 
collection  and  has  shown  that  changes 
to  the  collection  are  also  necessary. 

In  the  past  the  respondents  have  been 
for-profit  businesses,  not-for-profit 
institutions,  individuals,  households, 
and  farms.  On  rare  occasions  the 
respondents  have  been  local,  state,  tribal 
governments,  or  the  federal  government. 

The  Secretary  of  Labor  uses  the 
collected  information  to  determine  if 
allowing  an  alien  to  enter  the  United 
States  for  the  purpose  of  performing 
skilled  or  unskilled  labor  will  adversely 
affect  wages  and  working  conditions  of 
U.S.  workers  similarly  employed  and 
whether  or  not  there  were  sufficient 
U.S.  workers  able,  willing,  and  qualified 
to  perform  such  skilled  or  unskilled 
labor  at  the  time  of  the  application. 

Changes  are  being  proposed  to  ETA 
Form  9089  for  two  reasons.  The  first  is 
to  provide  more  clarity  to  the  user  of  the 
form,  thereby  obtaining  more  accurate 
information  for  the  Department  to  assist 
in  more  efficient  and  effective 
adjudication  of  the  requested  benefit. 
The  second  is  to  implement 
amendments  required  by  the  Final  Rule 
published  in  the  Federal  Register  May 
17,  2007:  Labor  Certification  for  the 
Permanent  Employment  of  Aliens  in  the 
United  States;  Reducing  the  Incentives 
and  Opportunities  for  Fraud  and  Abuse 
and  Enhancing  Program  Integrity. 

Type  of  Review:  Revision  and 
Extension  of  Currently  Approved 
Information  Collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Application  for  Permanent 
Employment  Certification. 

OMB  Control  No.:  1205-0451. 

Agency  Numbeiis):  Form  ETA  9089. 

Recordkeeping:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profits  and  not-for-profits, 
individuals  or  households,  farms,  and 
Federal,  State,  Local  or  Tribal 
Governments. 

Total  Respondents:  120,000. 

Estimated  Total  Burden  Hours: 
342,686. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $2,500,000. 
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Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the  • 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated;  August  14,  2007. 

William  L.  Carlson, 

Administrator,  Office  of  Foreign  Labor 
Certification. 

[FR  Doc.  E7-16800  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4S10-FP-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Request  for  Certification  of 
Compliance — Rural  Industrialization 
Loan  and  Grant  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  is  issuing  this 
notice  to  announce  the  receipt  of  a 
“Certification  of  Non-Relocation  and 
Market  and  Capacity  Information 
Report”  (Form  4279-2)  for  the 
following: 

Applicant/Location:  Rock  Springs 
Mineral  Processing,  Inc./Arminto, 
Wyoming. 

Principal  Product:  The  loan, 
guarantee,  or  grant  application  is  for  a 
new  business  venture  to  construct  a 
plant  to  process  bentonite  products.  The 
NAICS  industry  code  for  this  enterprise 
is:  212325  Clay  and  Ceramic  and 
Refractory  Minerals  Mining. 

DATES:  All  interested  parties  may  submit 
comments  in  writing  no  later  than 
September  7,  2007.  Copies  of  adverse 
comments  received  will  be  forwarded  to 
the  applicant  noted  above. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Anthony  D. 
Dais,  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW.,  Room  S-4231, 
Washington,  DC  20210;  or  e-mail 
Dais. Anthony@do}. gov;  or  transmit  via 
fax  202-693-3015  (this  is  not  a  toll-firee 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  D.  Dais,  at  telephone  number 
(202)  693-2784  (this  is  not  a  toll-firee 
number). 

SUPPLEMENTARY  INFORMATION:  Section 
188  of  the  Consolidated  Farm  and  Rural 
Development  Act  of  1972,  as  established 
under  29  CFR  Part  75,  authorizes  the 


United  States  Department  of  Agricultme 
to  make  or  guarantee  loans  or  grants  to 
finance  industrial  and  business 
activities  in  rural  areas.  The  Secretary  of 
Labor  must  review  the  application  for 
financial  assistance  for  the  purpose  of 
certifying  to  the  Secretary  of  Agriculture 
that  the  assistance  is  not  calculated,  or 
likely,  to  result  in:  (a)  A  transfer  of  any 
employment  or  business  activity  from 
one  area  to  another  by  the  loan 
applicant’s  business  operation;  or,  (b)  an 
increase  in  the  production  of  goods, 
materials,  services,  or  facilities  in  an 
area  where  there  is  not  sufficient 
demand  to  employ  the  efficient  capacity 
of  existing  competitive  enterprises 
unless  the  financial  assistance  will  not 
have  an  adverse  impact  on  existing 
competitive  enterprises  in  the  area.  The 
Employment  and  Training 
Administration  within  the  Department 
of  Labor  is  responsible  for  the  review 
and  certification  process.  Comments 
should  address  the  two  bases  for 
certification  and,  if  possible,  provide 
data  to  assist  in  the  analysis  of  these 
issues. 

Signed  at:  Washington,  DC  this  20th  day  of 
August,  2007. 

Gay  M.  Gilbert, 

Administrator,  Office  of  Workforce 
Investment,  Employment  and  Training 
Administration. 

[FR  Doc.  E7-16704  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4510-FN-P 


MILLENNIUM  CHALLENGE 
CORPORATION 

[MCC  FR  07-09] 

Report  on  Countries  That  Are 
Candidates  for  Millennium  Challenge 
Account  Eligibility  in  Fiscal  Year  2008 
and  Countries  That  Would  Be 
Candidates  but  for  Legal  Prohibitions 

AGENCY:  Millennium  Challenge 
Corporation. 

ACTION:  Notice. 

summary:  Section  608(d)  of  the 
Millennium  Challenge  Act  of  2003 
requires  the  Millennium  Challenge 
Corporation  to  publish  a  report  that 
identifies  countries  that  are  “candidate 
countries”  for  Millennium  Challenge 
Account  assistance  during  FY  2008.  The 
report  is  set  forth  in  full  below. 

Report  on  Countries  That  Are 
Candidates  for  Millennium  Challenge 
Account  Eligibility  for  Fiscal  Year  2008 
and  Countries  That  Would  Be 
Candidates  but  for  Legal  Prohibitions 

This  report  to  Congress  is  provided  in 
accordance  with  section  608(a)  of  the 


Millennium  Challenge  Act  of  2003,  22 
U.S.C.  7701,  7707(a)  (Act). 

The  Act  authorizes  the  provision  of 
Millennium  Challenge  Account  (MCA) 
assistance  to  countries  that  enter  into 
Compacts  with  the  United  States  to 
support  policies  and  programs  that 
advemce  the  progress  of  such  countries 
achieving  lasting  economic  growth  and 
poverty  reduction.  The  Act  requires 
Millennium  Challenge  Corporation 
(MCC)  to  take  a  number  of  steps  in 
determining  the  countries  that  will  be 
eligible  for  MCA  assistemce  for  Fiscal 
Year  (FY)  2008  based  on  a  country’s 
demonstrated  commitment  to  (i)  Just 
and  democratic  governance,  (ii) 
economic  freedom  and  investing  in  their 
people,  and  (iii)  the  opportunity  to 
reduce  poverty  and  generate  economic 
growth  in  the  country.  These  steps 
include  the  submission  of  reports  to  the 
congressional  committees  specified  in 
the  Act  and  the  publication  of  notices  in 
the  Federal  Register  that  identify: 

1.  The  countries  that  are  “candidate 
countries”  for  MCA  assistance  for  FY 
2008  based  on  their  per-capita  income 
levels  and  their  eligibility  to  receive 
assistance  under  U.S.  law  and  countries 
that  would  be  candidate  countries  but 
for  specified  legal  prohibitions  on 
assistance  (Section  608(a)  of  the  Act); 

2.  The  criteria  and  methodology  that 
the  MCC  Board  of  Directors  (Board)  will 
use  to  measure  and  evaluate  the  relative 
policy  performance  of  the  “candidate 
countries”  consistent  with  the 
requirements  of  subsections  (a)  and  (b) 
of  section  607  of  the  Act  in  order  to 
select  “MCA  eligible  countries”  from 
among  the  “candidate  countries” 
(Section  608(b)  of  the  Act);  and 

3.  The  list  of  countries  determined  by 
the  Board  to  be  “MCA  eligible 
countries”  for  FY  2008,  with  a 
justification  for  such  eligibility 
determination  and  selection  for  compact 
negotiation,  including  which  of  the 
MCA  eligible  countries  the  Board  will 
seek  to  enter  into  MCA  Compacts 
(Section  608(d)  of  the  Act). 

This  report  is  the  first  of  three 
required  reports  listed  above. 

Candidate  Countries  for  FY  2008 

The  Act  requires  the  identification  of 
all  countries  that  are  candidates  for 
MCA  assistance  for  FY  2008  and  the 
identification  of  all  countries  that  would 
be  candidate  countries  but  for  specified 
legal  prohibitions  on  assistance. 

Sections  606(a)  and  (b)  of  the  Act 
provide  that  for  FY  2008  a  country  shall 
be  a  candidate  for  the  MCA  if  it: 

•  Meets  one  of  the  following  two 
income  level  tests: 

o  Has  a  per  capita  income  equal  to  or 
less  than  the  historical  ceiling  of  the 
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International  Development  Association 
eligibility  for  the  fiscal  year  involved  (or 
$1,735  gross  national  income  (GNI)  per 
capita  for  FY  2008)  (the  “low  income 
category”);  or 

o  Is  classified  as  a  lower  middle 
income  country  in  the  then  most  recent 
edition  of  the  World  Development 
Report  for  Reconstruction  and 
Development  published  by  the 
International  Bank  for  Reconstruction 
and  Development  and  has  an  income 
greater  than  the  historical  ceiling  for 
International  Development  Association 
eligibility  for  the  fiscal  year  involved  (or 
$1,736  to  $3,595  GNI  per  capita  for  FY 
2008)  (the  “lower  middle  income 
category”);  and 

•  Is  not  ineligible  to  receive  U.S. 
economic  assistance  under  Part  I  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  (the  “Foreign  Assistance 
Act”),  by  reason  of  the  application  of 
the  Foreign  Assistance  Act  or  any  other 
provision  of  law. 

Pursuant  to  section  606(c)  of  the  Act, 
the  Board  has  identified  the  following 
countries  as  candidate  countries  under 
the  Act  for  FY  2008.  In  so  doing,  the 
Board  has  anticipated  that  prohibitions 
against  assistance  as  applied  to 
countries  in  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs 
Appropriations  Act,  2006  (P.L.  109-102) 
(FY  2006  FOAA),  as  carried  forward  for 
FY  2007  by  the  Revised  Continuing 
Appropriations  Resolution,  2007  (P.L. 
110-5)  (FY  2007  CR),  will  again  apply 
for  FY  2008,  even  though  the  Foreign 
Operations,  Export  Financing  and 
Related  Programs  Appropriations  Act 
for  FY  2008  has  not  yet  been  enacted 
and  certain  findings  under  other  statutes 
have  not  yet  been  made.  As  noted 
below,  MCC  will  provide  any  required 
updates  on  subsequent  changes  in 
applicable  legislation  or  other 
circumstances  that  affects  the  status  of 
any  country  as  a  candidate  country  for 
FY'  2008. 

Candidate  Countries:  Low  Income 
Category 

1.  Afghanistan. 

2.  Bangladesh. 

3.  Benin. 

4.  Bhutan. 

5.  Bolivia. 

6.  Burkina  Faso. 

7.  Burundi. 

8.  Cambodia. 

9.  Cameroon. 

10.  Central  African  Republic. 

11.  Chad. 

12.  Comoros. 

13.  Congo,  Democratic  Republic  of 
the. 

14.  Congo,  Republic  of  the. 

15.  Djibouti. 


16.  Egypt. 

17.  Eritrea. 

18.  Ethiopia. 

19.  Gambia,  The. 

20.  Georgia. 

21.  Ghana. 

22.  Guinea. 

23.  Guinea-Bissau. 

24.  Guyana. 

25.  Haiti. 

26.  Honduras. 

27.  India. 

28.  Indonesia. 

29.  Iraq. 

30.  Kenya. 

31.  Kiribati. 

32.  Kyrgyzstan. 

33.  Laos. 

34.  Lesotho. 

35.  Liberia. 

36.  Madagascar. 

37.  Malawi. 

38.  Mali. 

39.  Mauritania. 

40.  Moldova. 

41.  Mongolia. 

42.  Mozambique. 

43.  Nepal. 

44.  Nicaragua. 

45.  Niger. 

46.  Nigeria. 

47.  Pakistan. 

48.  Papua  New  Guinea. 

49.  Paraguay. 

50.  Philippines. 

51.  Rwanda. 

52.  Sao  Tome  and  Principe. 

53.  Senegal 

54.  Sierra  Leone 

55.  Solomon  Islands 

56.  Somalia. 

57.  Sri  Lanka. 

58.  Tajikistan. 

59.  Tanzania. 

60.  Timor-Leste. 

61.  Togo. 

62.  Turkmenistan. 

63.  Uganda. 

64.  Vanuatu. 

65.  Vietnam. 

66.  Yemen. 

67.  Zambia. 

Candidate  Countries:  Lower  Middle 
Income  Category 

1.  Albania. 

2.  Algeria. 

3.  Angola. 

4.  Armenia. 

5.  Azerbaijan. 

6.  Belarus. 

7.  Cape  Verde. 

8.  Colombia. 

9.  Dominican  Republic. 

10.  Ecuador. 

11.  El  Salvador. 

12.  Guatemala. 

13.  Jamaica. 

14.  Jordan. 


15.  Macedonia. 

16.  Maldives. 

17.  Marshall  Islands. 

18.  Micronesia,  Federated  States  of. 

19.  Morocco. 

20.  Namibia. 

21.  Peru. 

22.  Samoa. 

23.  Sminame. 

24.  Swaziland. 

25.  Tonga. 

26.  Tunisia. 

27.  Tuvalu. 

28.  Ukraine. 

Countries  That  Would  Be  Candidate 
Countries  but  for  Legal  Prohibitions 
That  Prohibit  Assistance 

Coimtries  that  would  be  considered 
candidate  countries  for  FY  2008,  but  are 
ineligible  to  receive  United  States 
economic  assistance  under  Part  I  of  the 
Foreign  Assistance  Act  by  reason  of  the 
application  of  any  provision  of  the 
Foreign  Assistance  Act  or  any  other 
provision  of  law  are  listed  below.  As 
noted  above,  this  list  is  based  on  legal 
prohibitions  against  economic 
assistance  that  apply  for  FY  2007  and 
that  are  anticipated  to  apply  again  for 
FY  2008. 

Prohibited  Countries:  Low  Income 
Category 

1.  Burma  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
section  570  of  the  FY  1997  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act 
(P.L.  104-208)  which  prohibits 
assistance  to  the  government  of  Burma 
until  it  makes  progress  on  improving 
human  rights  and  implementing 
democratic  government,  and  due  to  its 
status  as  a  major  drug-transit  or  major 
illicit  drug  producing  country  for  2006 
(Presidential  Determination  No.  2006- 
24  (9/15/2006))  and  a  Tier  III  country 
under  the  Trafficking  Victims  Protection 
Act  (Presidential  Determination  No. 
2006-25  (9/26/2006)). 

2.  The  Cote  d’Ivoire  is  subject  to 
Section  508  of  the  FY  2006  FOAA,  as 
carried  forward  by  the  FY  2007  CR, 
which  prohibits  assistance  to  the 
government  of  a  country  whose  duly 
elected  head  of  government  is  deposed 
by  military  coup  or  decree. 

3.  Cuba  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
Section  620A  of  the  Foreign  Assistance 
Act  which  prohibits  assistance  to 
governments  supporting  international 
terrorism,  provisions  of  the  Cuban 
Liberty  and  Democratic  Solidarity  Act  of 
1996  (P.L.  104-114),  and  Section  507  of 
the  FY  2006  FOAA,  as  carried  forward  . 
by  the  FY  2007  CR. 

4.  North  Korea  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
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section  620A  of  the  Foreign  Assistance 
Act  which  prohibits  assistance  to 
governments  supporting  international 
terrorism  and  Section  507  of  the  FY 

2006  FOAA,  as  carried  forward  by  the 
FY  2007  CR. 

5.  Sudan  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
Section  620A  of  the  Foreign  Assistance 
Act  which  prohibits  assistance  to 
governments  supporting  international 
terrorism,  Section  512  of  the  FY  2006 
FOAA,  as  carried  forward  by  the  FY 

2007  CR,  and  section  620(q)  of  the 
Foreign  Assistance  Act,  both  of  which 
prohibit  assistance  to  countries  in 
default  in  payment  to  the  U.S.  in  certain 
circumstances,  section  508  of  the  FY 

2006  FOAA,  as  carried  forward  by  the 
FY  2007  CR,  which  prohibits  assistance 
to  a  country  whose  duly  elected  head  of 
government  being  deposed  by  military 
coup  or  decree,  .and  section  569  of  the 
FY  2006  FOAA,  as  carried  forward  by 
the  FY  2007  CR. 

6.  Syria  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
620A  of  the  Foreign  Assistance  Act 
which  prohibits  assistance  to 
governments  supporting  international 
terrorism,  sections  507  and  512  of  the 
FY  2006  FOAA,  as  carried  forward  by 
the  FY  2Q07  CR,  and  section  620(q)  of 
the  Foreign  Assistance  Act  which 
prohibit  assistance  to  countries  in 
default  in  payment  to  the  U.S.  in  certain 
circumstances. 

7.  Uzbekistan’s  central  government  is 
subject  to  section  586  of  the  FY  2006 
FOAa,  as  carried  forward  by  the  FY 

2007  CR,  which  requires  that  funds 
appropriated  for  assistance  to  the 
central  government  of  Uzbekistan  may 
be  made  available  only  if  the  Secretary 
of  State  determines  and  reports  to  the 
Congress  that  the  government  is  making 
substantial  and  continuing  progress  in 
meeting  its  commitments  under  a 
framework  agreement  with  the  United 
States. 

8.  Zimbabwe  is  subject  to  section 
620{q)  of  the  Foreign  Assistance  Act  and 
section  512  of  the  FY  2006  FOAA,  as 
carried  forward  by  the  FY  2007  CR, 
which  prohibit  assistance  to  countries 
in  default  in  payment  to  the  United 
States  in  certain  circumstances. 

Prohibited  Countries:  Lower  Middle 
Income  Category 

1.  Republika  Srpska,  which  is  part  of 
the  country  of  Bosnia  and  Herzegovina, 
is  subject  to  section  561  of  the  FY  2006 
FOAA,  as  carried  forward  by  the  FY 
2007  CR,  which  prohibits  assistance  to 
any  country,  entity,  or  municipality 
whose  competent  authorities  have 
failed,  as  determined  by  the  Secretary  of 
State,  to  take  necessary  and  significant 


steps  to  implement  its  international 
legal  obligations  with  respect  to  the 
International  Criminal  Tribunal  for  the 
former  Yugoslavia. 

2.  China  is  not  eligible  to  receive 
economic  assistance  from  the  United 
States,  absent  special  authority,  because 
of  concerns  relative  to  China’s  record  on 
human  rights. 

3.  The  Fiji  Islands  are  subject  to 
section  508  of  the  FY  2006  FOAA,  as 
carried  forward  by  the  FY  2007  CR, 
which  prohibits  assistance  to  the 
government  of  a  country  whose  duly 
elected  government  is  deposed  by 
military  coup  or  decree. 

4.  Iran  is  subject  to  numerous 
restrictions,  including  but  not  limited  to 
Section  620A  of  the  Foreign  Assistance 
Act  which  prohibits  assistance  to 
governments  supporting  international 
terrorism  and  section  507  of  the  FY 
2006  FOAA,  as  carried  forward  by  the 
FY  2007  CR. 

5.  Thailand  is  subject  to  section  508 
of  the  FY  2006  FOAA,  as  carried 
forward  by  the  FY  2007  CR,  which 
prohibits  assistance  to  the  government 
of  a  country  whose  duly  elected 
government  is  deposed  by  military  coup 
or  decree. 

Countries  identified  above  as 
candidate  countries,  as  well  as  countries 
that  would  be  considered  candidate 
countries  but  for  the  applicability  of 
legal  provisions  that  prohibit  U.S. 
economic  assistance,  may  be  the  subject 
of  future  statutory  restrictions  or 
determinations,  or  changed  country 
circumstances,  that  affect  their  legal 
eligibility  for  assistance  under  Part  I  of 
the  Foreign  Assistance  Act  by  reason  of 
application  of  Foreign  Assistance  Act  or 
any  other  provision  of  law  for  FY  2008. 
MCC  will  include  any  required  updates 
on  such  statutory  eligibility  that  affect 
countries’  identification  as  candidate 
countries  for  FY  2008,  at  such  time  as 
it  publishes  the  Notices  required  by 
sections  608(b)  and  608(d)  of  the  Act  or 
at  other  appropriate  times.  Any  such 
updates  with  regard  to  the  legal 
eligibility  or  ineligibility  of  particular 
countries  identified  in  this  report  will 
not  affect  the  date  on  which  the  Board 
is  authorized  to  determine  eligible 
countries  from  among  candidate 
countries  which,  in  accordance  with 
section  608(a)  of  the  Act,  shall  be  no 
sooner  than  90  days  from  the  date  of 
publication  of  this  report. 

Dated:  August  20,  2007. 

Henry  Pitney, 

Acting  General  Counsel,  Millennium 
Challenge  Corporation. 

[FR  Doc.  E7-16723  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  9211-03-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request;  Generic 
Survey  Clearance  for  the  Directorate  of 
Education  and  Human  Resources 
(EHR) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
OMB  clearance  of  this  collection  for  no 
longer  than  3  years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the,  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  October  23,  2007  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for- copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 

295,  Arlington,  VA  22030,  or  by  e-mail 
to  splimpto@nsf.gQV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  EHR  Generic 
Clearance. 

OMB  Approval  Number:  3145-0136. 
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Expiration  Date  of  Approval:  January 
31,  2008. 

Abstract:  The  National  Science 
Foundation  (NSF)  requests  renewal  of 
program  accountability  and 
communication  data  collections  (e.g., 
surveys,  face-to-face  and  telephone 
interviews,  observations,  and  focus 
groups)  that  describe  and  track  the 
impact  of  NSF  funding  that  focuses  on 
the  Nation’s  science,  technology, 
engineering  and  mathematics  (STEM) 
education  and  STEM  workforce.  NSF 
funds  grants,  contracts,  and  cooperative 
agreements  to  colleges,  universities,  and 
other  eligible  institutions,  and  provides 
graduate  research  fellowships  to 
individuals  in  all  parts  of  the  United 
States  and  internationally. 

The  Directorate  for  Education  and 
Human  Resources  (EHR),  a  unit  within 
NSF,  promotes  rigor  and  vitality  within 
the  Nation’s  STEM  education  enterprise 
to  further  the  development  of  the  21st 
century’s  STEM  workforce  and  public 
scientific  literacy.  EHR  does  this 
through  diverse  projects  and  programs 
that  support  research,  extension, 
outreach,  and  hands-on  activities 
service  STEM  learning  and  research  at 
all  institutional  (e.g.,  pre-school  through 
postdoctoral)  levels  in  formal  and 
informal  settings;  and  individuals  of  all 
ages  (birth  and  beyond).  EHR  also_ 
focuses  on  broadening  participation  in 
STEM  learning  and  careers  among 
United  STates  citizens,  permanent 
residents  and  nationals,  particularly 
those  individuals  traditionally 
underemployed  in  the  STEM  research 
workforce,  including  but  not  limited  to 
women,  persons  with  disabilities,  and 
racial  and  ethnic  minorities. 

At  the  request  of  the  Office  of 
Management  and  Budget  (0MB)  an  EHR 
Generic  Clearance  w'as  established  in 
1995  to  integrate  management, 
monitoring  and  evaluation  information 
pertaining  to  the  NSF’s  Education  and 
Training  (E&T)  portfolio  in  response  to 
the  Government  Performance  and 
Results  Acts  (GPRA)  of  1993.  Under  this 
generic  survey  clearance  (OMB  3145- 
0136),  data  from  the  NSF  administrative 
databases  are  incorporated  with  findings 
gathered  through  initiative-,  divisional- 
,  and  program-specific  data  collections. 
The  scope  of  the  EHR  Generic  Clearance 
primarily  covers  descriptive  information 
gathered  from  education  and  training 
projects  that  are  funded  by  NSF.  Most 
programs  subject  to  EHR  Generic  data 
collection  are  funded  by  the  EHR 
Directorate,  but  some  are  funded  in 
w'hole  or  in  part  by  disciplinary 
directorates  or  multi-disciplinary  or 
cross-cutting  programs.  Since  2001  in 
accordance  with  OMB’s  Terms  of 
Clearance,  NSF  primarily  uses  the  data 


from  the  EHR  Generic  Clearance  for 
program  planning,  management  and 
audit  purposes  to  respond  to  queries 
from  the  Congress,  the  public,  NSF’s 
external  merit  reviewers  who  serve  as 
advisors,  including  Committees  of 
Visitors,  and  the  NSF’s  Office  of  the 
Inspector  General. 

OMB  has  limited  the  collection  to 
three  categories  of  descriptive  data;  (1) 
Staff  and  project  participants  (data  that 
are  also  necessary  to  determine 
individual-level  treatment  and  control 
groups  for  future  third-party  study);  (2) 
project  implementation  characteristics 
(also  necessary  for  future  use  to  identify 
well-matched  comparison  groups)  and 
(3)  project  outputs  (necessary  to 
measure  baseline  for  pre-  and  post- 
NSF-funding-level  impacts). 

Use  of  the  Information:  This 
information  is  required  for  effective 
administration,  communication, 
program  and  project  monitoring  and 
evaluation,  and  for  measming 
attainment  of  NSF’s  program,  project 
and  strategic  goals,  as  required  by  the 
President’s  Management  agenda  as 
represented  by  the  Office  of 
Management  and  Budget’s  (OMB) 
Program  Assessment  Rating  Tool 
(PART);  the  Deficit  Reduction  Act  of 
2005  (Pub.  L.  109-171)  which 
established  the  Academic 
Competitiveness  (ACC),  and  the  NSF’s 
Strategic  Plan.  The  Foundation’s  FY 
2006-2011  Strategic  Plan  describes  four 
strategic  outcome  goals  of  Discovery, 
Learning,  Research  Infrastructure,  and 
Stewardship.  NSF’s  complete  strategic 
plan  may  be  found  at:  http:// 
www.nsf.gov/publications/pub_summ. 
jsp  ?ods_key=nsf064 8 . 

The  work  of  the  multi-agency  ACC 
employed  a  methodological  framework 
to  determine  STEM  education  program 
effectiveness.  The  ACC  was  chaired  by 
the  Department  of  Education  and  other 
agencies  that  participated  included  the 
NSF  and  the  National  Aeronautics  and 
Space  Administration  (NASA).  The  ACC 
suggested  cross-agency  STEM  education 
goals  and  metrics  and  developed  a 
framework  or  “Hierarchy  of  Study 
Designs’’  under  three  scientific 
categories:  (1)  Experimental  (often 
called  randomized  controlled  trails — 
RCT)  (2)  quasi-experimental  (such  as 
well-matched  comparison  group 
studies)  and  (3)  other  (such  as  pre  and 
post-test  and  multiple  methodologies). 
Further  details  on  the  participating 
agencies  and  the  ACC’s 
recommendations  are  available  at: 
http  ://www.  ed.gov /about/ ini  ts/ed/ 
competitiveness/acc-matchscience/ 
index.html. 

Since  the  EHR  Generic  Clearance 
research  is  primarily  used  for 


accountability  piurposes,  including 
responding  from  queries  from 
Committees  of  Visitors  and  other 
scientific  experts,  a  census  rather  than 
sampling  design  typically  is  necessary. 

At  the  individual  project  level  funding 
can  be  adjusted  based  on  individual 
project’s  responses  to  some  of  the 
surveys.  Some  data  collected  under  the 
EHR  Clearance  serve  as  baseline  data  for 
separate  research  and  evaluation 
studies.  The  EHR  Generic  Clearance 
may  be  used  to  clear  data  collections  for 
other  ACC  agencies,  such  as  NASA.  In 
February  2007  NASA  and  NSF  signed  a 
Memorandum  of  Understanding  (MOU) 
to  coordinate  efforts  promoting  STEM 
education,  the  participation  of 
individuals  underrepresented  in  STEM, 
and  evaluation  of  STEM  education 
projects  and  programs  in  formal  and 
informal  settings.  Additional 
information  on  the  NSF-NASA  MOU 
can  be  found  at:  http:/ /education. 
nasa.gov/divisions  /higher/overview/ 
FjOnejGian  t_Step_S  TEM 
_Education.html. 

In  order  to  conduct  program  or 
portfolio  level  evaluations,  however, 
both  experimental  and  quasi- 
experimental  evaluation  research 
studies  on  STEM  education 
interventions  require  researchers  to 
identify  individual-level  and 
organization  or  project-level  control  and 
treatment  groups  or  comparison  groups. 
NSF-funded  contract  or  grantee 
researchers  and  evaluators  in  part  may 
identify  control,  comparison,  or 
treatment  groups  for  NSF’s  E&T 
portfolio  using  some  of  the  descriptive 
data  gathered  through  OMB  3145-0136 
to  conduct  well-designed,  rigorous 
research  and  portfolio  evaluation 
studies. 

In  accordance  with  the  2001  and  2005 
OMB  terms  of  clearance,  NSF  requests 
separate  stand-alone  clearance  (and 
separately  announces  for  comment  in 
the  Federal  Register  any  program  or 
portfolio  research  or  evaluation.  Two 
examples  of  third-party  evaluations  that 
used  EHR  OMB  3145-0136  data  to 
inform  study  design  are:  OMB  3145- 
0190  (Expired:  5/2005)  Evaluation  of 
NSF's  Louis  Stokes  Alliances  for 
Minority  Participation  (LSAMP) 
program  conducted  by  the  Urban 
Institute  and  OMB  No.  3145-0182 
(Expired  7/2005)  Evaluation  of  the 
Initial  Impacts  of  the  Integrative 
Graduate  Education  Research  and 
Traineeship  (IGERT)  program  conducted 
by  Abt  Associates.  For  more  information 
on  these  and  other  NSF-funded 
evaluations,  please  see  the  NSF’s  FY 
2006  Full  Performance  and 
Accountability  Report:  Appendix  4  B: 
Table  of  External  Evaluations  at:  http:// 
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www.nsf.gOv/pubs/2007/nsf0701/ pdf/ 
19.pdf. 

Respondents:  Individuals  or 
households,  not-for-profit  institutions, 
business  or  other  for  profit,  and  Federal, 
State,  local  or  tribal  government. 

Number  of  Respondents:  27,000. 

Burden  of  the  Public:  The  total 
estimate  for  this  collection  is  60,000 
annual  burden  hours.  This  figure  is 
based  on  the  previous<3  years  of 
collecting  information  under  this 
clearance  and  anticipated  collections. 
The  average  annual  reporting  burden  is 
between  .5  and  50  hours  per 
‘'respondent”  depending  on  whether  a 
respondent  is  a  direct  participant  who  is 
self-reporting  or  representing  a  project 
and  reporting  on  behalf  of  many  project 
participants. 

Dated:  August  20,  2007. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  07-4141  Filed  8-23-07;  8:45  am] 
BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-021 9-LR,  ASLBP  No.  06- 
844-Q1-LR] 

Atomic  Safety  and  Licensing  Board;  In 
the  Matter  of:  Amergen  Energy 
Company,  LLC  (License  Renewal  for 
Oyster  Creek  Nuclear  Generating 
Station) 

August  20,  2007. 

Before  Administrative  Judges:  E.  Roy 
Hawkens,  Chairman:  Dr.  Paul  B. 
Abramson;  Dr.  Anthony  J.  Baratta 

Notice  of  Hearing  (Application  for  20- 
year  License  Renewal) 

This  proceeding  concerns  the  July  22, 
2005  application  by  AmerGen  Energy 
Company,  LLC  (“AmerGen”)  to  renew 
its  operating  license  for  the  Oyster  Creek 
Nuclear  Generating  Station  (“Oyster 
Creek”)  for  twenty  years  beyond  the 
current  expiration  date  of  April  9,  2009. 
In  response  to  the  September  15,  2005 
Notice  of  Opportunity  for  Hearing  (70 
Fed.  Reg.  54,585  (Sept.  15,  2005)),  two 
Requests  for  Hearing  and  Petitions  to 
Intervene  were  filed  on  November  14, 
2005.  One  Petition  was  filed  by  the  New 
Jersey  Department  of  Environmental 
Protection  [hereinafter  referred  to  as 
New  Jersey],  and  the  other  Petition  was 
filed  by  the  Nuclear  Information  and 
Resource  Service,  Jersey  Shore  Nuclear 
Watch,  Inc.,  Grandmothers,  Mothers  and 
More  for  Energy  Safety,  New  Jersey 
Public  Interest  Research  Group,  New 
Jersey  Sierra  Club,  and  New  Jersey 


Environmental  Federation  [hereinafter 
referred  to  collectively  as  Citizens].  On 
December  9,  2005,  this  Atomic  Safety 
and  Licensing  Board  was  established  to 
preside  over  the  proceeding. 

On  February  27,  2006,  this  Board 
issued  a  Memorandum  and  Order  in 
which  we  (LBP-06-07,  63  NRC  188 
(2006)):  (1)  Denied  New  Jersey’s  Request 
for  Hearing  and  Petition  to  Intervene;  ^ 
and  (2)  granted  Citizens’  Request  for 
Hearing  and  Petition  to  Intervene.  We 
concluded  that  Citizens’  contention  was 
admissible  to  the  extent  it  challenged 
AmerGen’s  aging  management  program 
for  measuring  Corrosion  in  the  sand  bed 
region  of  the  drywell  liner  [id.  at  217). 

Subsequently,  on  June  6,  2006,  this 
Board  issued  a  Memorandum  and  Order 
in  which  we  concluded  that  Citizens’ 
contention,  as  admitted  by  the  Board, 
was  a  contention  of  omission  that  had 
been  cured  as  a  result  of  newly  docketed 
commitments  by  AmerGen  to  perform 
periodic  ultrasonic  testing  (“UT”) 
measurements  in  the  sand  bed  region  of 
the  drywell  liner  throughout  the  period 
of  extended  operation  (LBP-06-16,  63 
NRC  737  (2006)).  Instead  of  dismissing 
the  proceeding,  the  Board  gave  Citizens 
the  opportunity  to  file  a  new  contention 
raising  one  or  more  specific  substantive 
challenges  to  AmerGen’s  new  periodic 
UT  program  for  the  sand  bed  region  [id. 
at  744).  On  June  23,  Citizens  submitted 
a  Petition  to  file  new  contentions,  and 
on  October  10,  this  Board  admitted  one 
of  the  newly  proffered  contentions; 
specifically.  Citizens’  assertion  that 
AmerGen’s  scheduled  UT  monitoring 
frequency  in  the  sand  bed  region  of  the 
drywell  shell  during  the  renewal  period 
is  insufficient  to  maintain  an  adequate 
safety  margin  (LBP-06-22,  64  NRC  229, 
240-44  (2006)). 

This  Atomic  Safety  and  Licensing 
Board  hereby  gives  notice  that,  pursuant 
to  10  CFR  Part  2,  Subpart  L,  it  will 
convene  an  evidentiary  hearing  to 
receive  testimony  and  exhibits 
concerning  whether  the  frequency  of 
AmerGen’s  proposed  UT  monitoring 
program  for  the  sand  bed  region  of  the 
drywell  shell  is  sufficient  to  maintain 
adequate  safety  margins  during  the 
period  of  extended  operation. 

A.  Date,  Time,  and  Location  of 
Evidentiary  Hearing 

The  evidentiary'  hearing  in  this 
proceeding,  which  will  be  open  to  the 


'  Although  New  Jersey  established  standing,  the 
Board  concluded  that  it  failed  to  proffer  an 
admissible  contention.  The  Nuclear  Regulatory 
Commission  sustained  the  Board’s  ruling.  CLI-07- 
08,  65  NRC  124  (2007);  CLI-06-24,  64  NRC  111 
(2006). 


public,^  will  begin  on  Monday, 
September  24,  2007  at  9  a.m.,  and  will 
continue  day-to-day,  ending  no  later 
than  Wednesday,  September  26  at  12 
p.m.,  at  the  location  specified  below: 
Ocean  County  Administration  Building, 
Room  119, 101  Hooper  Avenue,  Toms 
River,  NJ  08754. 

B.  Submitting  Written  Limited 
Appearance  Statements 

Any  person  not  a  party  to  the 
proceeding,  including  persons  who  are 
affiliated  with  or  represented  by  a  party, 
may  submit  to  the  Board  at  any  time  a 
written  limited  appearance  statement 
setting  forth  his  or  her  position  on 
matters  of  concern  relating  to  this 
proceeding.  See  10  CFR  2.315(a). 
Although  these  statements  do  not 
constitute  testimony  or  evidence  in  the 
proceeding,  they  nonetheless  may  assist 
the  Board  and/or  the  parties  in  their 
consideration  of  the  issues.  Such 
statements  should  be  submitted  to: 

Mail:  Office  of  the  Secretary, 
Rulemakings  and  Adjudications  Staff, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 

Fax:  (301)  415-1101  (verification 
(301)  415-1966). 

E-mail:  hearingdocket@nrc.gov. 

In  addition,  using  the  same  method  of 
service,  a  copy  of  the  written  statement 
must  be  sent  to  the  Chairman  of  this 
Licensing  Board  as  follows: 

Mail:  Administrative  Judge  E.  Roy 
Hawkens,  c/o:  Debra  Wolf,  Esq.,  Law 
Clerk,  Atomic  Safety  and  Licensing 
Board  Panel,  Mail  Stop  T-3  F23,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Fax:  (301)  415-5599  (verification 
(301)  415-6094). 

E-mail:  dawl@nrc.gov. 

C.  Availability  of  Documentary 
Information  Regarding  the  Proceeding 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  electronically 
from  the  publicly  available  records 
component  of  NRC’s  document  system 


2  Members  of  the  public  who  plan  to  attend  the 
evidentiary  hearing  are  advised  that  security 
measures  may  be  employed  at  the  entrance  to  the 
facility,  including  searches  of  hand-carried  items 
such  as  briefcases,  backpacks,  packages,  etc.  In 
addition,  signs,  banners,  posters  and  displays  will 
be  prohibited  because  they  are  disruptive  to  the 
conduct  of  the  adjudicatory  process.  See  Procedures 
for  Providing  Security  Support  for  NRC  Public 
Meetings/Hearings,  66  Fed.  Reg.  31,719  (June  12, 
2001). 

In  the  event  that  a  party  deems  it  necessary  to 
discuss  protected  information  at  the  hearing,  that 
portion  of  the  hearing  will  be  closed  to  the  public. 
See  10  CFR  2.390(a)(4). 
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(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm/ adams.html  (Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  reference  staff  by 
telephone  at  (800)  397-4209  or  (301) 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

D.  Scheduling  Information  Updates 

To  the  extent  updated/revised 
scheduling  information  exists  regarding 
the  evidentiary  hearing,  it  can  be  found 
on  the  NRC  Web  site  at  http:// 
www.nrc.gov/ public-in  volve/ p  ublic- 
meetings/index.cfm  or  by  calling  (800) 
368-5642,  extension  5036,  or  (301)  415- 
5036. 

It  is  so  ordered. 

Dated  in  Rockville,  Maryland,  on  August 
20,  2007. 

For  the  Atomic  Safety  and  Licensing 
Board. 3 

E.  Roy  Hawkens, 

Chairman,  Administrative  Judge. 

[FR  Doc.  E7-16853  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  7S90-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Fiscal  Year  2008  Tariff-Rate  Quota 
Allocations  for  Raw  Cane  Sugar, 
Refined  and  Specialty  Sugar,  and 
Sugar-Containing  Products 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  country-by-country 
allocations  of  the  FY  2008  in-quota 
quantity  of  the  tariff-rate  quota  for 
imported  raw  cane  sugar,  refined  and 
specialty  sugar,  and  sugar-containing 
products. 

EFFECTIVE  DATE:  August  24,  2007. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Leslie  O’Connor,  Director  of 
Agricultural  Affairs,  Office  of 
Agricultural  Affairs,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  O’Connor,  Office  of  Agricultural 
Affairs,  telephone;  202-395-6127  or 
facsimile:  202-395-4579. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 


^Copies  of  this  Notice  of  Hearing  were  sent  this 
date  by  Internet  e-mail  to  coTinsel  for:  (1)  AmerGen;  . 
(2)  Citizens;  (3)  the  NRC  Staff;  and  (4)  New  Jersey.' 


of  the  Harmonized  Tciriff  Schedule  of 
the  United  States  (HTS),  the  United 
States  maintains  a  tariff-rate  quota  for 
imports  of  raw  cane  sugar  and  refined 
sugar.  Pursuant  to  Additional  U.S.  Note 
8  to  chapter  17  of  the  HTS,  the  United 
States  maintains  a  tariff-rate  quota  for 
imports  of  sugar-containing  products. 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (19  U.S.C. 
3601(d)(3))  authorizes  the  President  to 
allocate  the  in-quota  quantity  of  a  tariff- 
rate  quota  for  any  agricultural  product 
among  supplying  countries  or  customs 
areas.  The  President  delegated  this 
authority  to  the  United  States  Trade 
Representative  under  Presidential 
Proclamation  6763  (60  FR  1007). 

On  August  10,  2007,  the  Secretary  of 
Agricultme  announced  the  sugar 
program  provisions  for  fiscal  year  (FY) 
2008  (Oct.  1,  2007,  through  Sept.  30, 
2008).  The  Secretary  of  Agriculture 
announced  an  in-quota  quantity  of  the 
tariff-rate  quota  for  raw  cane  sugar  for 
FY  2008  of  1,117,195  metric  tons*  raw 
value,  which  is  the  minimum  amount  to 
which  the  United  States  is  committed 
under  the  World  Trade  Organization 
(WTO)  Uruguay  Round  Agreements. 
(USDA  did  not  announce  the 
establishment  of  any  shipping  patterns 
for  the  FY  2008  raw  sugar  tariff-rate 
quota.)  USTR  is  allocating  this  quantity 
(1,117,195  metric  tons*  raw  value)  to 
the  following  countries: 


Country 

FY  2008 
Raw  cane 
sugar  allo¬ 
cations 
(metric  tons 
raw  value) 

Argentina  . 

45,281 

Australia . 

87,402 

Barbados  . 

7,371 

Belize  . 

11,583 

Bolivia  . 

8,424 

Brazil . 

152,691 

Colombia . . . 

25,273 

Congo  . 

7,258 

Costa  Rica . 

15,796 

Cote  d’Ivoire  . . 

7,258 

Dominican  Republic . 

185,335 

Ecuador  . 

11,583 

El  Salvador  . 

27,379 

Fiji  . 

9,477 

Gabon  . 

7,258 

Guatemala  . 

50,546 

Guyana  . 

12,636 

Haiti . 

7,258 

Honduras  . 

10,530 

India . 

8,424 

Jamaica  . 

11,583 

Madagascar  . 

7,258 

Malawi . 

10,530 

Mauritius  . .* . 

12,636 

Mexico  . 

7,258 

Mozambique  . 

13,690 

Nicaragua  . 

22,538 

Panama  . 

30,538 

Papua  New  Guinea  . 

7,258 

Country 

FY2008 
Raw  cane 
sugar  allo¬ 
cations 
(metric  tons 
raw  value) 

Paraguay  . . . 

7,258 

Peru  . 

43,175 

Philippines  . 

142,160 

South  Africa . 

24,220 

St  Kitts  &  Nevis  . 

7,258 

Swaziland  . 

16,849 

Taiwan  . 

12,636 

Thailand . 

14,743 

Trinidad  &  Tobago . 

7,371 

Uruguay  . 

7,258 

Zimbabwe  . 

12,636 

These  allocations  are  based  on  the 
countries’  historical  shipments  to  the 
United  States.  The  allocations  of  the  raw 
cane  sugar  tariff-rate  quota  to  countries 
that  are  net  importers  of  sugar  are 
conditioned  on  receipt  of  the 
appropriate  verifications  of  origin,  and 
certificates  for  quota  eligibility  must 
accompany  imports  from  any  country 
for  which  an  allocation  has  been 
provided. 

On  August  10,  2007,  the  Secretary  of 
Agriculture  established  the  FY  2008 
refined  sugar  tariff-rate  quota  at  85,503 
metric  tons  raw  value  for  which  the 
sucrose  content,  by  weight  in  the  dry 
state,  must  have  a  polarimeter  reading  of 
99.5  degrees  or  more.  This  amount 
includes  the  minimum  level  to  which 
the  United  States  is  committed  under 
the  WTO  Uruguay  Round  Agreement 
(22,000  metric  tons  raw  value  of  which 
1,656  metric  tons  raw  value  is  specialty 
sugar)  and  an  additional  63,503  metric 
tons  raw  value  for  specialty  sugars. 
USTR  is  allocating  a  total  of  10,300 
metric  tons  raw  value  of  refined  sugar 
to  Canada,  2,954  metric  tons  raw  value 
of  refined  sugar  to  Mexico,  and  7,090 
metric  tons  raw  value  of  refined  sugar 
to  be  administered  on  a  first-come,  first- 
served  basis.  The  64,159  metric; tons  raw 
value  specialty  sugar  TRQ,  which 
includes  the  additional  63,503  metric 
tons  raw  value  of  specialty  sugar  and 
the  specialty  sugar  allocation  of  1,656 
metric  tons  raw  value  included  in  the 
22,000  metric  tons  raw  value  WTO 
minimum,  will  be  administered  on  a 
first-come,  first-served  basis  in  five 
tranches.  The  first  tranche  of  1,656 
metric  tons  raw  value  will  open  October 
24,  2007.  All  types  of  specialty  sugars 
are  eligible  for  entry  under  this  tranche. 
The  second  tranche  of  22,544  metric 
tons  raw  value  will  open  on  November 
15,  2007.  The  third,  fourth,  and  fifth 
tranches  of  13,653  metric  tons  raw  value 
each  will  open  on  January  30,  2008; 

May  14,  2008  and  August  27,  2008 
respectively.  The  second,  third,  fourth 
and  fifth  tranches  will  be  reserved  for 
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organic  sugar  and  other  specialty  sugars 
not  currently  produced  commercially  in 
the  United  States  or  reasonably 
available  from  domestic  sources. 

With  respect  to  the  tariff-rate  quota  of 
64,709  metric  tons  for  certain  sugar- 
containing  products  maintained  under 
Additional  U.S.  Note  to  Chapter  17  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  USTR  is  allocating  59,250 
metric  tons  to  Canada.  The  remainder  of 
the  sugar-containing  products  tariff-rate 
quota  is  available  for  other  countries  oh 
a  first-come,  first-served  basis. 

‘Conversion  factor:  1  metric  ton  = 
1.10231125  short  tons. 

Susan  C.  Schwab, 

United  States  Trade  Representative. 

[FR  Doc.  E7-16736  Filed  8-23-07;  8:45  am] 
BILLING  CODE  3190-W7-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB’s 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection:  Representative  Payee 
Monitoring;  OMB  3220-0151.  Under 
Section  12  of  the  Railroad  Retirement 
Act  (RRA),  the  RRB  may  pay  cumuity 
benefits  to  a  representative  payee  when 
an  employee,  spouse  or  survivor 
aimuitant  is  incompetent  or  a  minor. . 
The  RRB  is  responsible  for  determining 
if  direct  payment  to  an  annuitant  or  a 
representative  payee  would  best  serve 
the  annuitant’s  best  interest.  The 
accountability  requirements  authorizing 
the  RRB  to  conduct  periodic  monitoring 
of  representative  payees,  including  a 
written  accounting  of  benefit  payments 
received,  are  prescribed  in  20  CFR 
266.7. 


The  RRB  utilizes  the  following  forms 
to  conduct  its  representative  payee 
monitoring  program. 

Form  G-99a,  Representative  Payee 
Report,  is  used  to  obtain  information 
needed  to  determine  whether  the  benefit 
payments  certified  to  the  representative 
payee  have  been  used  for  the 
annuitant’s  current  maintenance  and 
personal  needs  and  whether  the 
representative  payee  continues  to  be 
concerned  with  the  annuitant’s  welfare. 
RRB  Form  G-99c,  Representative  Payee 
Evaluation  Report,  is  used  to  obtain 
more  detailed  information  from  a 
representative  payee  who  fails  to 
complete  and  return  Form  G-99a,  or  in 
situations  when  the  returned  Form  G- 
99a  indicates  the  possible  misuse  of 
funds  by  the  representative  payee.  Form 
G-99c  contains  specific  questions 
concerning  the  representative  payee’s 
performance  and  is  used  by  the  RRB  to 
determine  whether  or  not  the 
representative  payee  should  continue  in 
that  capacity.  Completion  of  the  forms 
in  this  collection  is  required  to  retain 
benefits. 

The  RRB  proposes  no  changes  to 
Form  G-99a.  Non-burden  impacting 
editorial  and  formatting  changes  are 
proposed  for  Form  G— 99c.  The 
completion  time  for  Form  G-99a  is 
estimated  at  18  minutes  per  response. 
The  completion  time  for  Form  G-99c  is 
estimated  at  between  24  to  31  minutes 
per  response.  The  RRB  estimates  that 
apfiroximately  6,000  Form  G-99a’s  and 
535  G— 99c’s  are  completed  annually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363  or 
send  an  e-mail  request  to 
Charles.Mierzwa@RRB.GOV. 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092  or  send  an  e-mail  to 
Ronald.Hodapp@RRB.GOV.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Charles  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  E7-16797  Filed  8-23-07;  8:45  am] 
BILLING  CODE  7905-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review,  Request  for  Comments 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 


Retirement  Board  (RRB)  is  forwarding 
an  Information  Collection  Request  (ICR) 
to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB)  to 
request  a  revision  to  a  currently 
approved  collection  of  information: 
3220—0057,  Placement  Service 
consisting  of  Form(s)  ES-2,  ES-21,  ES- 
21c,  UI-35,  and  Job  Vacancies  Reports. 
Our  ICR  describes  the  information  we 
seek  to  collect  from  the  public.  Review 
and  approval  by  OIRA  ensures  that  we 
impose  appropriate  paperwork  burdens. 

'The  RRB  invites  comments  on  the 
proposed  collection  of  information  to 
determine  (1)  the  practical  utility  of  the 
collection;  (2)  the  accuracy  of  the 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  that  is  the 
subject  of  collection;  and  (4)  ways  to 
minimize  the  burden  of  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  RRB  or  OIRA  must  contain 
the  OMB  control  number  of  the  ICR.  For 
proper  consideration  of  your  comments, 
it  is  best  if  RRB  and  OIRA  receive  them 
within  30  days  of  publication  date. 

Section  12(i)  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
authorizes  the  Railroad  Retirement 
Board  (RRB)  to  establish,  maintain,  and 
operate  free  employment  offices  to 
provide  claimants  for  unemployment 
benefits  with  job  placement 
opportunities.  Section  704(d)  of  the 
Regional  Railroad  Reorganization  Act  of 
1973,  as  amended,  and  as  extended  by 
the  consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  required  the 
RRB  to  maintain  and  distribute  a  list  of 
railroad  job  vacancies,  by  class  and 
craft,  based  on  information  furnished  by 
rail  carriers  to  the  RRB.  Although  the 
requirement  under  the  law  expired 
effective  August  13, 1987,  the  RRB  has 
continued  to  obtain  this  information  in 
keeping  with  its  employment  service 
responsibilities  under  Section  12(k)  of 
the  RUIA.  Application  procedures  for 
the  job  placement  program  are 
prescribed  in  20  CFR  325.  The 
procedures  pertaining  to  the  RRB’s 
obtaining  and  distributing  job  vacancy 
reports  furnished  by  rail  carriers  cU’e 
described  in  20  CFR  346.1. 

The  RRB  currently  utilizes  fom  forms 
to  obtain  information  needed  to  carry 
out  its  job  placement  responsibilities. 
Form  ES-2,  Supplemental  Information 
for  Central  Register,  is  used  by  the  RRB 
to  obtain  information  needed  to  update 
a  computerized  central  register  of 
separated  and  furloughed  railroad 
employees  available  for  employment  in 
the  railroad  industry.  Form  ES-21, 
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Referral  to  State  Employment  Service, 
and  ES-21C,  Report  of  State 
Employment  Service  Office,  are  used  by 
the  RRB  to  provide  placement  assistance 
for  unemployed  railroad  employees 
through  arrangements  with  State 
Employment  Service  offices.  Form  UI- 
35,  Field  Office  Record  of  Claimant 
Interview,  is  used  primarily  by  RRB 
field  office  staff  to  conduct  in-person 
interviews  of  claimants  for 
unemployment  benefits.  Completion  of 
these  forms  is  required  to  obtain  or 
maintain  a  benefit.  In  addition,  the  RRB 
also  collects  Railroad  Job  Vacancies 
information  received  voluntarily  from 
railroad  employers. 

Previous  Requests  for  Comments:  The 
RRB  has  already  published  the  initial 
60-day  notice  (72  FR  18283-18284  on 
April  11,  2007)  required  by  44  U.S.C. 
3506(c)(2).  That  request  elicited  no 
comments. 

information  Collection  Request  (ICR) 

Title:  Placement  Service. 

OMB  Control  Number:  3220-0057. 

Form(s)  submitted:  ES-2,  ES-21,  ES- 
21c,  UI-35,  and  Job  Vacancies  Reports. 

Type  of  request:  Revision  of  a 
currently  approved  collection. 

Affected  public:  Individuals  or 
households.  Business  or-other-for  profit. 
State,  Local  and  Tribal  government. 

Abstract:  Under  the  RUIA,  the 
Railroad  Retirement  Board  provides  job 
placement  assistance  for  unemployed 
railroad  workers.  The  collection  obtains 
information  from  job  applicants, 
railroad  employers  and  State 
Employment  Service  offices  for  use  in 
placement,  for  providing  referrals  for  job 
openings,  reports  of  referral  results  and 
for  verifying  and  monitoring  claimant 
eligibility. 

Changes  Proposed:  The  RRB  proposes 
minor,  non-burden  impacting  editorial 
changes  to  Form  ES-2,  and  minor  non¬ 
burden  impacting  editorial  tmd 
reformatting  changes  to  Form  ES-21.  No 
changes  are  being  proposed  to  Form  ES- 
21c,  UI-35  or  to  the  Railroad  Job 
Vacancies  Report. 

The  burden  estimate  for  the  ICR  is  as 
follows: 

Estimated  Completion  Time  for  Form 
ES-2:  .25  minutes. 

Estimated  Completion  Time  for  Form 
ES-21:  .68  minutes. 

Estimated  Completion  Time  for  Form 
ES-21c:  1.5  minutes. 

Estimated  Completion  Time  for  Form 
UI-35  (in  person):  7  minutes. 

Estimated  Completion  Time  for  Form 
UI-35  (by  mail):  10.5  minutes. 

Estimated  Completion  Time  for  Job 
Vacancies  Report:  10  minutes. 

Estimated  annual  number  of 
respondents:  10,750. 


Total  annual  responses:  23,000. 

Total  annual  reporting  hours:  1,452. 
Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from 
Charles  Mierzwa,  the  agency  clearance 
officer  (312-751-3363)  or 
Charles.Mierzwa@rrb.gov. 

Comments  regarding  the  information 
collection  should  be  sent  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092  or 

Ronald.Hodapp@RRB.GOV,  and  to  the 
Office  of  Management  Budget  at  ATTN: 
Desk  Officer  for  RRB,  Fax:  (202)  395- 
6974  or  via  E-mail  to 
OIRA_Submission@omb.eop.gov. 

Charles  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  E7-16803  Filed  8-23-07;  8:45  am] 
BILLING  CODE  7905-01 -P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review,  Request  for  Comments 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  is  forwarding 
an  Information  Collection  Request  (ICR) 
to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB)  to 
request  an  extension  to  a  currently 
approved  collection  of  information: 
3220-0079,  Certification  Regarding 
Rights  to  Unemployment  Benefits 
consisting  of  Form  UI— 45,  Claimant’s 
Statement — Voluntary  leaving  of  Work. 
Our  ICR  describes  the  information  we 
seek  to  collect  from  the  public.  Review 
and  approval  by  OIRA  ensures  that  we 
impose  appropriate  paperwork  burdens. 

The  RRB  invites  comments  on  the 
proposed  collection  of  information  to 
determine  (1)  the  practical  utility  of  the 
collection;  (2)  the  accuracy  of  the 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  that  is  the 
subject  of  collection;  and  (4)  ways  to 
minimize  the  burden  of  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  RRB  or  OIRA  must  contain 
the  OMB  control  number  of  the  ICR.  For 
proper  consideration  of  your  comments, 
it  is  best  if  RRB  and  OIRA  receive  them 
within  30  days  of  publication  date. 

Under  Section  4  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
an  employee  who  leaves  work 
voluntarily  is  disqualified  for 
unemployment  benefits  unless  the 


employee  left  work  for  good  cause  and 
is  not  qualified  for  unemployment 
benefits  under  any  other  law.  RRB  Form 
UI— 45,  Claimant’s  Statement — 

Voluntary  Leaving  of  Work,  is  used  by 
the  RRB  to  obtain  the  claimant’s 
statement  when  it  is  indicated  hy  the 
claimant,  the  claimant’s  employer,  or 
another  source  that  the  claimant  has 
voluntarily  left  work.  Completion  of 
Form  UI-45  is  required  to  obtain  or 
retain  benefits.  One  response  is  received 
from  each  respondent.  The  RRB 
proposes  a  very  minor  non-burden 
impacting  editorial  change  to  Form  UI- 
45. 

Previous  Requests  for  Comments:  The 
RRB  has  already  published  the  initial 
60-day  notice  (72  FR  9363  on  March  1, 
2007)  required  by  44  U.S.C.  3506(c)(2). 
That  request  elicited  no  comments. 

Information  Collection  Request  (ICR) 

Title:  Certification  Regarding  Rights  to 
Unemployment  Benefits. 

OMB  Control  Number:  3220-0079. 

Form(s)  submitted:  UI-45. 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Affected  public:  Individuals  or 
households.  Business  or-other-for  profit. 

Abstract:  In  administering  the 
disqualification  for  the  voluntary' 
leaving  of  work  provision  of  Section  4 
of  the  Railroad  Unemployment 
Insurance  Act,  the  Railroad  Retirement 
Board  investigates  an  unemployment 
claim  that  indicates  that  the  claimant 
left  voluntarily.  The  certification  obtains 
information  needed  to  determine  if  the 
leaving  was  for  good  cause. 

Changes  Proposed:  The  RRB  proposes 
a  minor  non-hurden  impacting  editorial 
change  to  Form  UI-45. 

The  burden  estimate  for  the  ICR  is  as 
follows: 

Estimated  Completion  Time  for  Form 
UI-45: 5-15  minutes. 

Estimated  annual  number  of 
respondents:  1,950. 

Total  annual  responses:  2,900. 

Total  annual  reporting  hours:  487. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from 
Charles  Mierzwa,  the  agency  clearance 
officer  (312-751-3363)  or 
Charles.Mierzwa@rrb.gov. 

Comments  regarding  the  information 
collection  should  be  sent  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092  or 

Ronald.Hodapp@RRB.GOV,  and  to  the 
Office  of  Management  Budget  at  ATTN: 
Desk  Officer  for  RRB,  Fax  :  (202)  395- 


48698 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


6974  or  via  E-mail  to 
OIRAJSubmission@omb.eop.gov. 

Charles  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  E7-16843  Filed  8-23-07;  8:45  am] 
BILLING  CODE  7905-01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-27931;  812-13259] 

American  International  Group,  Inc.,  et 
al.;  Temporary  Order  and  Notice  of 
Application 

August  20,  2007. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  (“Act”). 

SUMMARY:  Applicants  have  received  a 
temporary  order  exempting  them  from 
section  9(a)  of  the  Act,  with  respect  to 
an  injunction  entered  against  American 
International  Group,  Inc.  (“AIG”)  on 
February  17,  2006  by  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  (“Injunction”),  from 
August  20,  2007,  until  the  Commission 
takes  final  action  on  an  application  for 
a  permanent  order.  Applicants  also  have 
applied  for  a  permanent  order.* 
Applicants:  AIG,  AIG  Annuity  Life 
Insurance  Corporation  (“AIG  Annuity”), 
AIG  Annuity  Insurance  Company  (“AIG 
Annuity”),  AIG  Equity  Sales  Corp. 

(“AIG  Equity”),  AIG  Global  Investment 
Corp.  (“AIGGIC”),  AIG  Life  Insurance 
Company  (“AIG  Life”),  AIG 
SunAmerica  Asset  Management  Corp. 
(“SunAmerica  Asset  Management”), 

AIG  SunAmerica  Capital  Services,  Inc. 
(“SunAmerica  Capital”),  AIG 
SunAmerica  Life  Assurance  Company 
(“ASLAC”),  American  General 
Distributors,  Inc.  (“AM  Distributors”), 
American  General  Equity  Services  Corp. 
(”AM  Equity”),  American  General  Life 
Insurance  Company  (“AM  Life”), 
American  International  Life  Assurance 
Company  of  New  York  (“AILAC”), 
Brazos  Capital  Management,  L.P. 
(“Brazos”),  First  SunAmerica  Life 
Insurance  Company  (“First 
SunAmerica”),  The  United  States  Life 
Insurance  Company  in  the  City  of  New 
York  (“US  Life”),  and  The  Variable 
Annuity  Life  Insurance  Company 
(“VALIC”)  (collectively,  “Applicants”).’ 

’  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  AIG  is  or  may  become  an 
affiliated  person  (included  in  the  defined  term 
“Applicants”). 


FILING  DATES:  The  application  was  filed 
on  February  10,  2006,  and  amended  on 
August  16,  2007. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  14,  2007, 
and  should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549- 
1090;  Applicants  c/o  Anastasia  Kelly, 
American  International  Group,  Inc.,  70 
Pine  Street,  New  York,  New  York  10270. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Branch  Chief,  at  202-551- 
6871  or  Nadya  B.  Roytblat,  Assistant 
Director,  at  202-551-6821  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission’s  Public  Reference  Branch, 
100  F.  Street,  NE.,  Washington,  DC 
20549  (tel.202-551-5850). 

Applicants’  Representations 

1.  AIG,  through  its  subsidiaries,  offers 
property  and  casualty  and  life  insurance 
products  to  commercial,  institutional 
and  individual  customers  worldwide. 
AIG’s  global  businesses  also  include 
financial  services  and  asset 
management.  The  other  Applicants  are 
wholly  owned  subsidiaries  of  AIG. 
AIGGIC,  SunAmerica  Asset 
Management,  Brazos,  and  VALIC  are 
investment  advisers  registered  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”)  and  serve  as 
investment  adviser  or  subadviser 
(“Adviser  Applicants”)  to  certain 
registered  investment  companies 
(“Funds”).  AIG  Equity,  SunAmerica 
Capital,  AM  Distributors,  and  AM 
Equity  are  broker-dealers  registered 
under  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”)  and  serve  as  a 
principal  underwriter  to  open-end 
Funds  and  Funds  that  are  unit 
investment  trusts  (“UlTs”).  AIG 


Annuity,  AIG  Life,  ASLAG,  AM  Life, 
AILAC,  First  SunAmerica  and  U.S.  Life 
serve  as  depositors  to  various  Funds. 

2.  On  Feoruary  17,  2006,  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  entered  the 
Injunction  against  AIG  in  a  matter 
brought  by  the  Commission.  ^  The 
Commission  alleged  in  the  complaint 
(“Complaint”)  that  AIG  violated 
sections  10(b),  13(a),  13(b)(2)  and 
13(b)(5)  of  the  Exchange  Act  and  rules 
lOb-5, 12b-20, 13a-l,  13a-13  and 
13b2-l  thereunder,  and  section  17(a)  of 
the  Securities  Act  of  1933,  by  making 
intentionally  misleading  statements  in 
its  financial  statements  (“Conduct”). 
Without  admitting  or  denying  any  of  the 
allegations  in  the  Complaint,  except  as 
to  jurisdiction,  AIG  consented  to  the 
entry  of  the  Injunction  and  to  pay 
penalties  and  disgorgement  of  $800 
million. 3 

Applicants’  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust,  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2)  applicable  to  a  company,  any 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Section  2(a)(3)  of  the  Act 
defines  “affiliated  person”  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control,  with  the  other  person. 
Applicants  state  that  AIG  is  an  affiliated 
person  of  each  of  the  other  Applicants 
within  the  meaning  of  section  2(a)(3). 
Applicants  state  that,  as  a  result  of  the 
Injunction,  they  would  be  subject  to  the 
prohibitions  of  section  9(a). 

2.  Section  9(c)  of  the  Act  provides  that 
the  Gommission  shall  grant  an 
application  for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act  if  it  is  established  that 

^  Securities  and  Exchange  Commission  v. 
American  International  Group,  Inc.,  06  Civ.  1000 
(LAP)  {S.D.N.Y.,  filed  Feb.  17,  2006). 

^  AIG  also  agreed  to  comply  with  certain 
undertakings  relating  to  its  internal  controls  over 
financial  reporting:  the  organization  and  reporting 
structure  of  AIG’s  internal  audit  department  and 
disclosure  committee;  the  policies,  procedures  and 
effectiveness  of  AIG’s  regulatory,  compliance  and 
legal  functions;  AIG’s  records  management  and 
retention  policies  and  procedures;  and  AIG’s 
whistleblower  procedures. 
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these  provisions,  as  applied  to 
Applicants,  are  unduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  Applicants  has  heen  such 
as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  exemption.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a).-* 

3.  Applicants  believe  that  they  meet 
the  standards  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  it 
would  not  be  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  requested  exemption  from  section 
9(a).  The  Conduct  did  not  involve  any 
of  the  Applicants  acting  in  the  capacity 
of  investment  adviser,  subadviser, 
depositor  or  principal  underwriter  for 
any  Fund.  Applicants  state  that  with  the 
exception  of  index  Funds,  none  of  the 
Funds  advised  by  the  Adviser 
Applicants  holds  any  securities  issued 
by  AIG. 

4.  Applicants  state  that  their  inability 
to  continue  to  provide  advisory  and 
underwriting  services  to  the  Funds  and 
to  serve  as  depositor  to  Funds  would 
result  in  potentially  severe  hardships  for 
the  Funds  and  their  shareholders. 
Applicants  also  state  that  they  have 
distributed  written  materials,  including 
an  offer  to  meet  in  person  to  discuss  the 
materials,  to  the  boards  of  directors  of 
the  Funds  (the  “Boards”),  including  the 
directors  who  are  not  “interested 
persons,”  as  defined  in  section  2(a)(19) 
of  the  Act,  of  such  Funds,  and  their 
independent  legal  counsel  as  defined  in 
rule  0-1  (a)(6)  under  the  Act,  if  any, 
regarding  the  Injunction,  any  impact  on 
the  Funds,  and  the  application. 
Applicants  state  that  they  have  provided 
the  Boards  with  all  information 
concerning  the  Injunction  and  the 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

5.  Applicants  also  state  that,  if  they 
were  barred  from  providing  services  to 
the  Funds,  the  effect  on  their  businesses 
and  employees  would  be  severe. 
Applicants  state  that  they  have 


Applicants  have  received  orders  granting  a 
temporary  exemption  from  section  9(a)  of  the  Act 
with  respect  to  the  Injunction  until  August  21, 

2007.  Investment  Company  Act  Release  Nos.  27227 
(Feb.  21,  2006)  (granting  a  temporary  exemption 
until  August  21.  2006);  27446  (Aug.  18,  2006) 
(extending  the  temporary  exemption  to  February  16, 
2007);  27700  (Feb.  16.  2007)  (extending  the 
temporary  exemption  to  August  21.  2007). 


committed  substantial  resources  to 
establish  an  expertise  in  advising, 
subadvising,  and  distributing  the  Funds, 
and  acting  as  a  depositor  to  Funds. 
Applicants  further  state  that  prohibiting 
them  from  providing  advisory  and 
distribution  services  to  the  Funds  would 
adversely  affect  not  only  the  viability  of 
their  businesses,  but  also  the  livelihoods 
of  their  employees.  Applicants  state  that 
they  have  previously  received  one  order 
under  section  9(c)  of  the  Act.® 

Applicants’  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  Commission’s  rights  in  any  manner 
with  respect  to,  any  Commission 
investigation  of,  or  administrative 
proceedings  involving  or  against,  the 
Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application,  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly,  it  is  hereby  ordered, 
pursuant  to  section  9(c)  of  the  Act,  that 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  solely  with  respect  to  the 
Injunction,  subject  to  the  condition  in 
the  application,  from  August  20,  2007, 
until  the  Commission  takes  final  action 
on  their  application  for  a  permanent 
order. 

By  the  Commission. 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E7-16763  Filed  8-23-07;  8:45  am] 
BILLING  CODE  8010-01-P 


®  AIG  Annuity  Life  Insurance  Company,  et  at.. 
Investment  Company  Act  Release  Nos.  26690  (Dec. 
8,  2004)  (notice)  and  26718  (Jan.  4,  2005)  (order). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  27930] 

Investment  Company  Act  of  1940;  In 
the  Matter  of  Healthshares,  Inc., 

Xshares  Advisors  LLC  (Formerly,  X- 
Shares  Advisors,  LLC),  XShares  Group 
LLC  (Formerly,  Ferghana-Wellspring, 
LLC)  and  TDAX  Funds,  Inc.;  420 
Lexington  Avenue,  Suite  2550,  New 
York,  NY  10170  (812-13358) 

August  20,  2007. 

Order  Under  Sections  6(C)  and  17(B)  of 
the  Investment  Company  Act  of  1940 

Healthshares,  Inc.,  XShares  Advisors 
LLC  (formerly,  X-Shares  Advisors,  LLC), 
xshares  Croup  LLC  (formerly, 
Ferghana-Wellspring  LLC)  and  TDAX 
Funds,  Inc.,  filed  an  application  on 
January  19,  2007  and  amendments  to 
the  application  on  June  4,  2007,  July  20, 
2007  and  August  3,  2007,  requesting  an 
order  to  amend  a  prior  order  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (“Act”)  for  an  exemption 
from  sections  2(a)(32),  5(a)(1),  22(d),  and 
24(d)  of  the  Act  and  rule  22c-l  under 
the  Act,  and  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
sections  17(a)(1)  and  (a)(2)  of  the  Act 
(“Prior  Order”).* 

The  Prior  Order  permits;  (a)  Open-end 
management  investment  companies, 
whose  series  are  based  on  certain  equity 
securities  indices  created  by  an  affiliate 
of  the  investment  adviser,  to  issue 
shares  redeemable  only  in  large 
aggregations:  (b)  secondary  market 
transactions  in  the  shares  of  the  series 
to  occur  at  negotiated  prices;  (c)  dealers 
to  sell  shares  to  purchasers  in  the 
secondary  market  unaccompanied  by  a 
prospectus  when  prospectus  delivery  is 
not  required  by  the  Securities  Act  of 
1933  (“Securities  Act”);  and  (d)  certain 
affiliated  persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of 
aggregations  of  the  series’  shares.  The 
amended  order  permits  the  applicants  to 
offer  additional  series  that  would  hold 
equity  and  fixed  income  securities  and 
provides  that  certain  representations 
and  undertakings  contained  in  the  Prior 
Order  shall  not  apply  to  a  series  where 
an  entity  that  creates,  compiles, 
sponsors,  or  maintains  an  underlying 
index  is  not  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  the  series,  its  investment  adviser, 
distributor,  promoter,  or  any  sub-adviser 


'  Healthshares,  Inc.,  et  at..  Investment  Company 
Act  Release  Nos.  27553  (November  16,  2006) 
(notice)  and  27594  (December  7,  2006)  (order). 
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to  the  series.  In  addition,  the  amended 
order  deletes  a  condition  relating  to 
future  relief  in  the  Prior  Order. 

On  July  27,  2007,  a  notice  of  the  filing 
of  the  application  was  issued 
(Investment  Company  Act  Release  No. 
27916).  The  notice  gave  interested 
persons  an  opportunity  to  request  a 
hearing  and  stated  that  an  order 
disposing  of  the  application  would  be 
issued  unless  a  hearing  was  ordered.  No 
request  for  a  hearing  has  been  filed,  and 
the  Commission  has  not  ordered  a 
hearing. 

The  matter  has  been  considered  and 
it  is  found,  on  the  basis  of  the 
information  set  forth  in  the  application, 
as  amended,  that  granting  the  requested 
exemptions  is  appropriate  in  the  public 
interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

In  addition,  it  is  found  that  the  terms 
of  the  proposed  transactions,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  emd  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transactions  are  consistent 
with  the  policy  of  each  registered 
investment  company  concerned  and 
with  the  general  purposes  of  the  Act. 

Accordingly,  in  the  matter  of 
HealthShares,  Inc.,  et  al.  (File  No.  812- 
13358), 

It  is  ordered,  under  section  6(c)  of  the 
Act,  that  the  requested  exemption  ifrom 
sections  2(a)(32),  5(a)(1),  22(d)  and  24(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
are  granted,  effective  immediately, 
subject  to  the  conditions  contained  in 
the  application,  as  amended. 

It  is  further  ordered,  under  sections 
6(c)  and  17(b)  of  the  Act,  that  the 
requested  exemption  ft’om  sections 
17(a)(1)  and  (a)(2)  of  the  Act  is  granted, 
effective  immediately,  subject  to  the 
conditions  contained  in  the  application, 
as  amended. 

The  exemption  Itom  section  24(d)  of 
the  Act  does  not  affect  a  purchaser’s 
rights  under  the  civil  liability  and  anti- 
ft'aud  provisions  of  the  Securities  Act. 
Thus,  rights  under  section  11  and 
section  12(a)(2)  of  the  Securities  Act 
extend  to  all  purchasers  who  can  trace 
their  securities  to  a  registration 
statement  filed  with  the  Commission, 
whether  or  not  they  were  delivered  a 
prospectus  in  connection  with  their 
purchase. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-16762  Filed  8-23-07;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-8836;  34-56293;  File  No. 
265-24] 

Discussion  Paper  for  Consideration  by 
the  SEC  Advisory  Committee  on 
Improvements  to  Financial  Reporting 

AGENCY;  Securities  and  Exchange 
Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Advisory  Committee  is 
soliciting  public  comment  on  a 
discussion  paper  prepared  by  the 
Committee  Chairman,  Robert  Pozen. 

The  discussion  paper  provides  a 
working  outline,  including  a  discussion 
of  issues,  views  and  potential 
consideration  points  that  the  Committee 
may  evaluate. 

DATES:  Comments  should  be  received  on 
or  before  September  24,  2007. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/other. shtml);  or 

•  Send  an  e-mail  message  to  rule- 
comments@sec.gov.  Please  include  File 
Number  265-24  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Federal  Advisory 
Committee  Management  Officer, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
265-24.  This  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  To  help  us  process  and  review 
your  comments  more  efficiently,  please 
use  only  one  method.  The  Commission 
will  post  all  comments  on  its  Web  site 
[h  ttp  ://www.  sec.gov/rules/other.  shtmll. 
Comments  also  will  be  available  for 
public  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
100  F  Street,  NE.,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
All  comments  received  will  be  posted 
without  change;  we  do  not  edit  personal 
identifying  information  from 


submissions.  You  should  submit  only 
information  that  you  wish  to  make  • 
available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  release  should  be 
referred  to  James  L.  Kroeker,  Deputy 
Chief  Accountant,  or  Shelly  C.  Luisi, 
Senior  Associate  Chief  Accountant,  at 
(202)  551-5300,  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-6561. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  SEC  Advisory  Committee 
on  Improvements  to  Financial 
Reporting,  the  Commission  is 
publishing  this  release  soliciting  public 
comments  on  the  issues  that  the 
Committee  proposes  to  consider.  The 
Commission  announced  the 
establishment  of  the  Advisory 
Committee  on  June  27,  2007. 

The  Committee  was  officially 
established  on  July  17,  2007  with  the 
filing  of  its  Charter  with  Congress.  The 
Charter  provides  that  the  Committee’s 
objective  is  to  examine  the  U.S. 
financial  reporting  system,  with  a  view 
to  providing  specific  recommendations 
as  to  how  unnecessary  complexity  in 
that  system  could  be  reduced  and  how 
that  system  could  be  made  more  useful 
to  investors.  The  Charter  directs  the 
Committee  to  consider  the  following 
areas  of  inquiry: 

•  The  current  approach  to  setting 
financial  accounting  and  reporting 
standards,  including  (a)  Principles- 
based  vs.  rules-based  standards,  (b)  the 
inclusion  within  standards  of 
exceptions,  bright  lines,  and  safe 
harbors,  and  (c)  the  processes  for 
providing  timely  guidance  on 
implementation  issues  and  emerging 
issues; 

•  The  current  process  of  regulating 
compliance  by  registrants  and  financial 
professionals  with  accounting  and 
reporting  standards; 

•  The  current  systems  for  delivering 
financial  information  to  investors  and 
accessing  that  information; 

•  Other  environmental  factors  that 
may  drive  unnecessary  complexity, 
including  the  possibility  of  being 
second-guessed,  the  structuring  of 
transactions  to  achieve  an  accounting 
result,  and  whether  there  is  a  hesitance 
of  professionals  to  exercise  judgment  in 
the  absence  of  detailed  rules; 

•  Whether  there  are  current 
accounting  and  reporting  standards  that 
do  not  result  in  useful  information  to 
investors,  or  impose  costs  that  outweigh 
the  resulting  benefits  (the  Committee 
could  use  one  or  two  existing 
accounting  standards  as  a  “test  case,” 
both  to  assist  in  formulating 
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recommendations  and  to  test  the 
application  of  proposed 
recommendations  by  commenting  on 
the  manner  in  which  such  standards 
could  be  improved);  and 

•  Whether  the  growing  use  of 
international  accounting  standards  has 
an  impact  on  the  relevant  issues  relating 
to  the  complexity  of  U.S.  accounting 
standards  and  the  usefulness  of  the  U.S. 
financial -reporting  system. 

The  charter  also  directs  the 
Committee  to  conduct  its  work  with  a 
view  to  enhancing  financial  reporting 
for  the  benefit  of  investors,  with  an 
understanding  that  unnecessary 
complexity  in  financial  reporting  can  be 
harmful  to  investors  by  reducing 
transparency  and  increasing  the  cost  of 
preparing  and  analyzing  financial 
reports. 

Committee  Chair  Robert  Pozen  has 
drafted  the  discussion  paper  for 
consideration  by  the  Committee.  The 
Committee  considered  the  discussion 
paper  at  its  first  public  meeting  held  on 
August  2,  2007  and  agreed  to  publish 
the  discussion  paper  for  public 
comment  at  that  meeting.  The  full  text 
of  the  discussion  paper  is  attached  as  an 
Appendix  and  also  may  be  found  on  the 
Committee’s  Web  page  at  http:// 
wH'w. sec.gov/about/offices/oca/ 
acifr.shtml.  The  discussion  paper 
identifies  in  general  terms  the  issues, 
views  and  consideration  points  that  the 
Committee  may  evaluate.  All  interested 
parties  are  invited  to  submit  their  views, 
in  writing,  on  any  or  all  of  the  subjects 
identified,  whether  some  subjects 
identified  should  not  be  considered  for 
any  reason  (such  as  to  conserve 
resources,  to  focus  resources  on  other, 
more  critical  subjects,  or  because  of  the 
limited  length  of  the  Committee’s  term) 
or  on  any  other  matter  relating  to  the 
current  U.S.  financial  reporting  system 
that  the  Committee  should  consider 
addressing. 

General  Request  for  Comment:  Any 
interested  person  wishing  to  submit 
written  comments  on  any  aspect  of  the 
discussion  paper,  as  well  as  on  other 
matters  relating  to  the  Committee’s 
work,  is  requested  to  do  so. 

Authority:  In  accordance  with  Section 
10(a)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1, 10(a),  lames  L.  Kroeker, 
Designated  Federal  Officer  of  the  Committee, 
has  approved  publication  of  this  release  at 
the  request  of  the  Committee.  The  solicitation 
of  comments  is  being  made  solely  by  the 
Committee  and  not  by  the  Commission.  The 
Commission  is  merely  providing  its  facilities 
to  assist  the  Committee  in  soliciting  public 
comment  from  the  widest  possible  audience. 


Dated:  August  21,  2007. 

Nancy  M.  Morris, 

Committee  Management  Officer. 

Appendix — Discussion  Paper  for 
Consideration  by  the  SEC  Advisory 
Committee  on  Improvements  to 
Financial  Reporting 

By  Committee  Chair  Robert  Pozen  * 

Draft  dated  July  31,  2007 

Introduction 

This  white  paper  is  provided  as  an 
outline  for  consideration  and  discussion 
by  the  Securities  and  Exchange 
Commission’s  Advisory  Committee  on 
Improvements  to  Financial  Reporting 
(CIFiR).  The  purpose  of  the  document  is 
to  provide  a  working  outline,  including 
a  discussion  of  issues,  views  and 
potential  consideration  points  that  the 
Committee  could  evaluate. 

Additionally,  the  outline  is  structured 
in  5  key  areas  that  could  serve  as  a 
model  for  organizing  the  work  of  the 
Committee  into  subcommittees. 

Background 

The  U.S.  capital  markets  are  the 
deepest  and  most  liquid  in  the  world. 
The  acknowledged  success  of  the  U.S. 
capital  markets,  and  their  contribution 
to  the  nation’s  economic  vitality,  has 
been  due  in  no  small  measure  to  the 
availability  of  relevant,  reliable,  readily 
understandable,  and  timely  financial 
information.  However,  while  the  U.S. 
financial  reporting  system  has  become 
the  most  complete  and  well  developed 
in  the  world,  some  parts  of  the  system 
may  not  be  fully  aligned  with  changes 
in  the  economy,  business  operations, 
technology  and  investor  needs,  leaving 
room  for  improvement. 

The  strength  of  the  U.S.  financial 
reporting  system  lies  in  no  small  part  in 
its  inherent  checks  and  balances, 
including  the  different  perspectives  of 
participants  in  the  markets-^irect 
participants  (e.g.,  companies  and 
investors),  regulators,  independent 
standard  setters,  and  other  third  parties 
(e.g.,  attorneys,  accountants  and 
auditors).  But  these  different  and 
sometimes  conflicting  perspectives  have 
contributed  to  some  of  the  problems  in 
the  system,  including  its  extreme 
complexity  and  the  resulting  need  to 
consider  how  the  usefulness  of  reported 
financial  information  can  be  improved. 

The  SEC  has  charged  the  Committee 
with  examining  the  U.S.  financial 
reporting  system  to  identify  ways  to 
improve  the  system  of  financial 


'  This  draft  discussion  paper  was  prepared  by 
(Committee  Chair  Robert  Pozen.  It  does  not 
necessarily  reflect  any  position  or  regulatory  agenda 
of  the  Commission  or  its  staff. 


reporting.  In  considering  this  mandate, 
the  Committee  will  consider  ways  to 
both  reduce  unnecessary  complexity 
and  make  information  more  useful  and 
understandable  for  investors.  More 
specifically,  the  Committee’s  charter 
identifies  the  following  as  areas  of 
inquiry  for  the  Committee: 

•  The  current  approach  to  setting 
financial  accounting  and  reporting 
standards,  including  (a)  The  principles- 
based  vs.  rules-based  standards,  (b)  the 
inclusion  within  standards  of 
exceptions,  bright  lines,  and  safe 
harbors,  and  (c)  the  process  for 
providing  timely  guidance  on 
implementation  issues  and  emerging 
issues; 

•  The  current  process  of  regulating 
compliance  with  accounting  and 
reporting  standards; 

•  The  cmrent  system  for  delivering 
financial  information  to  investors  and 
accessing  that  information; 

•  Other  environmental  factors  that 
drive  unnecessary  complexity, 
including  the  possibility  of  being 
second-guessed,  the  structuring  of 
transactions  to  achieve  an  accounting 
result,  and  whether  there  is  a  hesitance 
by  professionals  to  exercise  professional 
judgment  in  the  absence  of  detailed 
rules; 

•  Whether  there  are  current 
accounting  and  reporting  standards  that 
do  not  result  in  useful  information  to 
investors,  or  impose  costs  that  outweigh 
the  resulting  benefits;  and 

•  Whether  the  growing  use  of 
international  accounting  standards  has 
an  impact  on  the  relevant  issues  relating 
to  complexity  of  U.S.  accounting  and 
reporting  standards  and  the  usefulness 
of  the  U.S.  financial  reporting  system. 

As  the  Committee  proceeds  with  its 
evaluation,  it  may  wish  to  consider  the 
financial  reporting  system  in  light  of  the 
needs  of  two  primary  groups — those 
who  prepare  the  financial  information 
and  those  who  use  the  information — 
while  taking  into  account  the  overall 
environmental  impact  of  two  secondary 
groups — those  who  opine  on  the 
information  being  presented  and  those 
who  regulate  our  financial  reporting 
system. 

Those  who  prepare  financial 
information  generally  want: 

•  Clear  instructions  on  what  subjects 
to  cover  in  financial  reports; 

•  Not  to  be  later  second-guessed  by 
regulators,  litigants,  etc.  in  situations 
where  reasonable/good  faith  judgments 
were  made; 

•  Financial  reports  to  reflect  the 
economic  realities  of  the  business,  with 
enough  flexibility  to  reflect  the  special 
situation  of  both  the  company  ahd  the 
industry; 
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•  To  reduce  period-to-period 
volatility  of  earnings  to  the  extent 
feasible  (for  example,  in  situations 
where  the  volatility  is  driven  by  changes 
in  estimates  but  where  such  volatility 
has  not  resulted  in  a  “realized”  gain  or 
loss);  and 

•  To  prepare  required  financial 
information  at  a  reasonable  cost,  in 
terms  of  dollars  and  management  time. 

Those  who  are  users  of  financial 
information  generally  want: 

•  To  understand  the  financial  reports, 
at  the  level  of  detail  that  is  desired  by 
each  type  of  user; 

•  To  be  able  to  rely  on  the  integrity 
of  the  financial  reports  (and  not  be  told 
later  they  were  incomplete,  misleading 
or  actually  wrong); 

•  The  hnancial  reports  to  reflect  the 
economic  substance  of  the  business, 
regardless  of  technical  rules; 

•  Financial  reports  to  reflect,  to  the 
extent  feasible,  actual  changes  (n  market 
values  from  period  to  period;  and 

•  The  reports  to  be  delivered  in  a 
format  that  makes  it  easy  to  compare 
one  company  to  another. 

Those  who  opine  on  the  specific 
financial  information  presented 
generally  want; 

•  Clear  instructions  on  what  subjects 
to  cover  in  financial  reports; 

•  Not  to  be  later  second-guessed  by 
regulators,  litigants,  etc.  in  situations 
where  reasonable/good  faith  judgments 
were  made; 

•  The  hnancial  reports  to  reflect  the 
economic  substance  of  the  business;  and 

•  To  mcike  a  reasonable  profit  opining 
on  financial  information  at  a  reasonable 
cost. 

Those  who  regulate  the  system 
generally  want: 

•  A  financial  reporting  system  that 
provides  protection  to  investors, 
promotes  market  efficiency  and 
facilitates  capital  formation; 

•  Clear  instructions  on  what  subjects 
to  cover  in  financial  reports; 

•  To  be  able  to  rely  on  the  integrity 
of  the  financial  reports; 

•  The  financial  reports  to  reflect  the 
economic  substance  of  the  business:  and 

•  All  of  the  above  to  be  accomplished 
at  a  reasonable  cost  to  society  in  relation 
to  the  benefits  to  be  achieved. 

While  the  list  of  objectives  above  is 
only  illustrative  and  certainly  not  all 
inclusive,  one  can  observe  that  the 
objectives  of  those  involved  in  our 
financial  reporting  system  are  consistent 
in  many  respects.  All  participants  want 
clear  guidelines  that  allow  financial 
reports  to  be  prepared  and  presented  in 
a  straightforward  fashion,  do  not  want 
financial  reports  to  be  subsequently 
deemed  to  be  incorrect,  want  the 
financial  reports  to  reflect  the  economic 


substance  of  the  business,  and  do  not 
want  companies  to  spend  too  much 
money  and  management  time  on 
preparing  financial  reports. 

However,  the  Committee  should 
recognize  that  some  of  the  goals  of 
participants  within  our  financial 
reporting  system  may  conflict.  For 
example,  preparers  often  want  less 
volatility  in  earnings  implying  less  fair 
value  measures,  while  users  generally 
prefer  that  more  assets  and  liability 
reflect  their  current  values.  This  places 
tension  on  the  desire  to  have  financial 
reports  that  reflect  the  economic 
substance  of  the  entity.  Further,  users 
may  prefer  a  uniform  format  that  makes 
comparisons  easy,  while  preparers  may 
want  special  rules  that  allow  them  to 
present  what  they  believe  are  the  unique 
aspects  of  their  industry  or  company. 

Upon  conclusion  of  the  Committee’s 
work,  the  Committee  will  provide 
written  recommendations  to  the 
Chairman  of  the  SEC  on  how  to  improve 
the  financial  reporting  system  in  the 

U. S.  These  recommendations  may  cover 
many  aspects  of  the  financial  reporting 
system  for  the  Commission  to  consider, 
including  recommendations  that 
involve  the  Financial  Accounting 
Standards  Board  (FASB),  the  Public 
Company  Accounting  Oversight  Board 
(PCAOB),  and  other  appropriate 
organizations.  In  order  to  facilitate  the 
Committee  in  forming  these 
recommendations,  the  Committee  will 
create  subcommittees.  The 
subcommittees  will  report  their 
recommendations  and  advice  to  the 
Committee  for  full  discussion  and 
deliberation.  The  proposed 
subcommittees  are  listed  below. 
Following  that  listing  of  proposed 
subcommittees  is  a  proposal  regarding 
their  objectives  and  some  preliminary 
topics  the  subcommittees  may  wish  to 
consider. 

I.  Substantive  Complexity 

II.  Standard  Setting  Process 

III.  Audit  Process  and  Compliance 

IV.  Delivering  Financial  Information 

V.  International  Coordination 

I.  Substantive  Complexity 

This  subcommittee  will  study  the 
causes  and  impact  of  complexity  on 
financial  accounting  and  reporting 
standards,  including:  (1)  Principles- 
based  vs.  rules-based  standards;  (2) 
inclusion  within  standards  of 
exceptions,  bright  lines  and  safe 
harbors;  and '(3)  the  concerns  of  fair 
value  measurement  attributes  and 
related  earnings  volatility.  This 
subcommittee  may  wish  to  consider  the 
following: 


Principles-Based  Standards 

Some  commentators  have  suggested 
that  the  U.S.  should  adopt  more 
principles  than  detailed  rules  as  a  way 
to  reduce  complexity.  However,  other 
commentators  have  argued  that  both 
preparers  and  users  may  prefer  bright 
line  rules  to  avoid  second  guessing  in 
the  U.S.  regulatory  and  litigation 
environment.  In  considering  the  need 
for  principles  and  rules,  the  * 
subcommittee  may  wish  to  evaluate  the 
recent  efforts  of  the  FASB  to  move  to  a 
more  principles-based  approach  while 
retaining  implementation  guidance.  As 
a  reference  point,  the  subcommittee  may 
wish  to  begin  with  the  SEC  staffs  2003 
report  to  Congress  mandated  by  the 
Sarbanes-Oxley  Act  of  2002  on  a 
principles-based  approach  to  standard 
setting  in  the  U.S.,  and  the  FASB’s 
related  response . 

Competing  Principles 

Complexity  may  be  created  not  by  the 
adoption  of  principles  versus  rules,  but 
rather  as  a  result  of  competing 
principles.  For  example,  U.S.  GAAP  is 
not  consistent  on  the  appropriate 
measurement  attribute  to  use  for  valuing 
financial  assets  and  liabilities.  In  areas 
like  financial  assets  and  liabilities,  there 
are  two  basic  principles:  Lower  of  cost 
or  market,  and  fair  value.  The 
appropriate  method  to  use  in  U.S. 

GAAP  may  be  based  on  a  specific 
industry,  a  specific  transaction,  a 
registrant  expectation,  or  a  registrant 
choice.  To  many  it  would  be  less 
complex  to  choose  one  approach,  but 
many  disagree  which  approach  is  most 
appropriate  considering  both  relevance 
and  reliability.  More  and  more 
compromises  are  made,  and  these 
compromises  lead  to  greater  complexity 
as  lines  are  drawn  or  judgments  are 
made  to  delineate  when  one  approach 
applies  and  the  other  does  not.  This 
subcommittee  may  wish  to  consider  to 
what  extent  mixed  measurement 
attributes  (fair  value  versus  historical 
cost)  have  increased  complexity  and 
reduced  transparency,  and  what 
changes  should  be  made  within  our 
capital  markets  to  allow  for  more 
consistent  measurement  attributes. 

Preparers  vs.  Users 

Complexity  also  may  result  from 
conflicts  between  the  objectives  of 
preparers  and  users.  From  the 
perspective  of  sophisticated  users, 
financial  reports  would  be  more  useful 
if  they  contained  more  segment 
information  in  multi-line  businesses. 
However,  most  companies  are  reluctant 
to  have  more  reporting  segments 
because  this  may  involve  the  disclosure 
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of  competitively  sensitive  information. 
This  subcommittee  may  wish  to 
consider  whether  enhanced  information 
would  improve  the  usefulness  of 
financial  reporting  in  our  capital 
markets. 

Industry  Specific  Exceptions 

Many  industries  have  successfully 
obtained  special  treatment  or 
exemptions  from  general  accounting 
standards  from  the  FASB  or  the  SEC. 
While  such  exemptions  or  special 
treatment  increase  complexity,  they,  in 
many  cases,  may  help  preparers  within 
these  industries  present  their  financial 
reports  in  ways  that,  in  their  view, 
better  reflect  the  economic  substance  of 
their  businesses  than  the  general 
standards.  This  subcommittee  may  wish 
to  consider  whether  industry  specific 
accounting  or  disclosure  is  useful  to  our 
capital  markets. 

Alternative  Accounting  Policies 

Currently,  GAAP  allows  for  entities  to 
elect  alternative  accounting  treatment 
for  various  transactions  that  may  be 
economically  similar.  Most  recently,  the 
FASB  issued  SFAS  159,  Fair  Value 
Option,  that  allows  companies  to 
irrevocably  elect  to  record  certain  types 
of  assets  and  liabilities  at  fair  value. 

This  election  is  an  instrument  by 
instrument  election.  Other  explicit 
options  are  currently  present  in  U.S. 
GAAP.  Providing  companies  with 
options  may  be  a  useful  compromise 
when  there  are  acceptable  alternatives, 
but  it  makes  it  more  difficult  for  users 
to  compare  companies.  The 
subcommittee  may  wish  to  consider 
whether  alternative  accounting  policies 
are  useful  to  our  capital  markets. 

Sensitivity  Analysis 

Financial  reports  are  currently 
presented  in  a  way  that  may  over¬ 
simplify  an  issue  with  a  complex  range 
of  results.  In  certain  areas  of  accounting, 
the  assumptions  drive  the  results — for 
example,  accounting  for  unfunded 
liabilities  of  defined  benefit  funds.  Yet 
the  range  of  permissible  assumptions — 
for  example,  discount  rates  and 
mortality  experience — is  quite  large. 
While  sensitivity  analyses  are  utilized  to 
some  degree,  the  subcommittee  may 
wish  to  consider  whether  further 
sensitivity  analyses  would  reduce 
complexity. 

II.  Standard  Setting  Process 

This  subcommittee  will  study  the 
standard  setting  process  and  may  wish 
to  consider  the  following: 


U.S.  GAAP  Hierarchy 

Presently,  all  U.S.  public  companies 
must  follow  U.S.  GAAP  to  be  in 
compliance  with  applicable  securities 
laws  and  regulations.  Over  the  years, 

U.S.  GAAP  has  been  developed  by  many 
different  recognized  and  unrecognized 
organizations.  In  the  most  recent  past, 
these  recognized  organizations  have 
included  the  SEC,  the  FASB,  the 
Emerging  Issues  Task  Force  (EITF),  and 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA) 

Accounting  Standards  Executive 
Committee  (AcSEC).  For  public 
companies,  the  authority  to  set  GAAP 
resides  with  the  SEC.  The  SEC  has 
historically  looked  to  private  sector 
bodies  to  provide  standards  for  financial 
reporting  by  public  companies,  and 
since  1973  the  FASB  has  been 
recognized  by  the  Commission  for  this 
role,  absent  any  contrary  determination 
by  the  Commission.  In  addition,  the  SEC 
at  times  will  develop  interpretive 
application  and  disclosure  guidance  for 
public  companies.  The  FASB  also 
allows  for  the  EITF,  which  is  subject  to 
its  own  oversight  by  the  FASB  and  the 
SEC,  to  develop  interpretive  application 
guidance  to  existing  U.S.  GAAP. 

The  FASB  has  undertaken  a 
significant  project  to  develop  a 
comprehensive  and  integrated 
codification  of  all  existing  accounting 
literature  organized  by  subject  matter 
that  would  become  an  easily  retrievable 
single  source  for  all  of  U.S.  GAAP.  This 
project  may  provide  a  useful  roadmap 
for  identifying  those  areas  in  U.S.  GAAP 
that  could  be  simplified. 

Characteristics  of  the  FASB 

Currently  in  the  U.S.,  accounting 
standards  for  public  companies  are 
established  by  the  FASB,  absent  any 
contrary  determination  by  the 
Commission,  and  the  FASB  is  subject  to 
oversight  by  the  SEC.  The  Board 
consists  of  three  members  from  public 
accounting,  two  from  preparers,  one 
from  academia,  and  one  user.  While 
each  member  of  the  Board  brings 
different  experiences  and  perspectives, 
they  are  selected  based  on  their 
expertise  in  financial  reporting  and  are 
expected  to  make  decisions  based  on 
what  they  believe  will  improve  financial 
reporting  rather  than  representing  any 
one  constituent  group.  All  members  of 
the  Board  must  sever  all  ties  and  remain 
independent.  The  subcommittee  may 
wish  to  consider  the  characteristics  of 
Board  members  and  the  Board  selection 
process. 


FASB  Standard  Setting  Process 

The  FASB  has  an  open  due  process 
through  which  the  Board  obtains  input 
from  many  constituents,  issues 
proposals  and  receives  extensive  further 
input  in  the  format  of  comment  letters 
and  holds  public  meetings  with 
constituents.  The  Board  makes  all 
decisions  on  its  accounting  standards  in 
public  through  open  debate  prior  to 
reaching  conclusion.  This  process  can 
take  many  years,  but  was  designed  to 
provide  constituents  maximum  input 
into  the  decisions  of  the  Board. 

Currently,  a  simple  majority  vote  is 
needed  to  complete  projects.  The  Board 
publishes  all  decisions  via  board 
minutes  on  its  Web  site  and  as  a  basis 
for  conclusions  within  all  significant 
standards. 

The  FASB  develops  major  standards 
based  on  a  conceptual  framework.  This 
conceptual  ft’amework  was  designed  by 
previous  Boards  to  act  as  fundamentals 
on  which  future  financial  accounting 
and  reporting  would  be  based.  The 
conceptual  framework,  however,  is  not 
complete  and  is  not  consistent  with  all 
of  existing  U.S.  GAAP.  To  address  these 
issues,  the  FASB  currently  has  a  major 
project  on  its  agenda  jointly  with  the 
International  Accounting  Standards 
Board  (lASB)  to  improve  the  conceptual 
framework  and  to  readdress  some  major 
accounting  standards  where  the 
application  is  not  consistent  with  the 
conceptual  framework  or  does  not 
provide  sufficiently  transparent 
financial  reporting.  Areas  being 
considered  in  this  joint  project  include 
pensions,  leasing,  liabilities  and  equity, 
revenue  recognition,  and  financial 
statement  presentation. 

Accounting  standards  resulting  from 
the  FASB  process  often  leave  open 
many  questions  of  interpretation.  The 
underlying  reason  for  the  need  for 
interpretation  generally  results  from 
either  a  misunderstanding  of  the  stated 
principle  or  rule,  or  a  concern  that 
others  will  express  a  different  view  of 
the  application  of  the  principle  or  rule 
within  the  standard.  The  FASB  staff 
offers  a  service  to  respond  to  inquiries, 
but  exercises  caution  in  answering  some 
inquiries  due  to  the  establishment  of 
precedent.  Sometimes  the  FASB  or 
FASB  staff  is  asked  to  formally  amplify 
or  clarify  a  set  of  interpretive  issues 
within  an  accounting  standard.  These 
interpretations  were  previously 
published  as  FASB  staff  question  and 
answer  documents  with  little  Board 
oversight  and  no  public  comment 
period.  Currently,  these  interpretations 
are  primarily  done  through  FSPs  (FASB 
staff  positions),  which  are  discussed  and 
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debated  with  Board  members  at  a  public 
meeting  and  exposed  for  comment. 

The  subcommittee  may  wish  to 
consider  the  process  for  setting 
standards  and  developing 
interpretations,  including  the  FASB’s 
voting  procedures  and  the  methods  used 
hy  the  FASB  or  the  FASB  staff  to:  (1)  Set 
their  agenda,  (2)  set  their  priorities,  (3) 
deliberate,  (4)  communicate,  and  (5) 
respond  to  technical  inquiries. 

Interpretive  Guidance — EITF 

In  the  mid  1980s,  the  FASB  formed 
the  EITF.  The  original  charter  of  the 
EITF  was  to  act  as  an  advisory  group  to 
the  Board  to  educate  the  Board  on 
emerging  issues  so  that  the  Board  could 
decide  whether  interpretive  guidance 
was  necessary.  Shortly  after  its  creation, 
the  EITF’s  charter  was  revised  to  allow 
for  members  of  the  EITF  to  develop 
authoritative  interpretive  guidance.  The 
types  of  issues  addressed  hy  the  EITF 
range  from  very  specific  to  very  broad, 
but  are  expected  to  be  completed  by  the 
Task  Force  within  one  year.  The  EITF 
may  only  interpret  existing  standards 
and  does  not  have  the  authority  to 
amend  or  replace  existing  standards. 
Members  of  the  EITF  represent  all 
significant  constituents  and  include 
large  and  small  preparers,  large  and 
small  audit  firms,  and  users.  These 
members  are  volunteers  and  do  not 
sever  ties  with  their  cvurrent  employers 
or  firms.  The  Chairman  of  the^ITF  is 
a  member  of  the  FASB  staff  and  all 
documents  produced  for  the  EITF  are 
developed  by  the  FASB  staff.  A 
conclusion  by  the  EITF  is  reached  if  not 
more  than  3  members  object.  Currently, 
all  conclusions  by  the  EITF  are  exposed 
for  public  comment  and  are  ratified  by 
the  FASB.  This  subcommittee  may  wish 
to  consider  the  role  of  the  EITF  and 
whether  that  role  should  be  changed  to 
one  of  an  advisory  group. 

Interpretive  Guidance — SEC 

The  Commission  itself  sometimes 
addresses  accounting  issues  directly.  In 
addition,  SEC  staff  primarily  through 
the  Office  of  the  Chief  Accountant 
(OCA)  communicates  to  the  public  in 
various  forms  about  accounting  issues, 
including  staff  accounting  bulletins, 
letters  to  industry,  speeches,  and  other 
educational  material.  These  sources  of 
information  often  are  viewed  by  the  SEC 
staff  as  confirmations  of  existing 
accounting  standards,  but  have  led  to 
restatements  by  public  registrants.  The 
OCA  also  receives  requests  from  specific 
registrants  for  pre-review  of  accounting 
issues.  These  requests  are  often 
considered  by  others  in  determining 
their  own  accounting  policies. 


The  SEC’s  Division  of  Corporation 
Finance  reviews  emd  comments  on 
financial  reports  filed  by  public  issuers 
that  are  not  investment  companies.  The 
Division  has  a  process  for  making  its 
comment  letters  public  upom 
completion  of  the  review  process. 
Through  the  Division’s  filing  review 
process  and  its  now  more  transparent 
process  making  comment  letters 
publicly  available  on  the  SEC’s  Web 
site,  the  staff  of  Corporation  Finance  can 
have  a  significant  influence  on  how 
accounting  stand^ds  are  interpreted. 

The  SEC’s  Division  of  Enforcement,  in 
the  course  of  its  investigatory  and 
settlement  negotiation  processes,  often 
explains  the  staff  s  views  of  a 
registrant’s  accounting  conclusion.  The 
Division’s  communications  in  this 
regard  have  been  viewed  by  some  as 
representing  views  applicable  to  all 
companies  and  not  just  with  respect  to 
the  individual  facts  and  circumstances 
involving  the  party  involved  in  the 
particular  enforcement  investigation. 

This  subcommittee  may  wish  to 
consider  the  extent  to  which  the  SEC 
should  publish  interpretive  guidance,  as 
well  as  the  communication  methods 
used  to  describe  the  activities  of  the  SEC 
or  the  SEC  staff. 

Interpretive  Guidance — Other 

Many  organizations,  including  large 
accounting  firms  and  the  AICPA, 
publish  detailed  educational  material 
regarding  accounting.  These 
publications  are  widely  used  and 
presumed  to  be  correct  by  their  readers, 
but  may  turn  out  to  be  not  always 
consistent  or  accurate.  When  an 
inconsistency  or  inaccuracy  is 
discovered,  the  authors  of  the  education 
material  often  seek  clarity  from  the 
FASB  or  SEC  staffs.  This  subcommittee 
may  wish  to  consider  whether  the  FASB 
or  SEC  should  be  involved  reviewing  or 
providing  this  type  of  guidance. 

The  Use  of  Cost-Benefit  Analysis  in 
Standard  Setting 

Determining  the  costs  and  benefits  of 
a  new  accounting  standard  or  rule 
involves  difficult  predictions.  Often,  the 
true  costs  and  benefits  may  not  be  able 
to  be  fully  known  or  understood  until 
after  the  new  standard  or  rule  is  fully 
implemented.  The  processes  and 
practices  both  pre-  and  post-issuance 
may  differ  among  organizations  that  set 
accounting  standards  and  rules.  The 
subcommittee  may  wish  to  review  the 
existing  cost-benefit  analysis  practices 
of  appropriate  organizations  to 
determine  if  changes  should  be 
recommended. 


Existing  Standards 

This  subcommittee  also  may  wish  to 
consider  whether  to  review  two  or  three 
previously  issued  standards  or  rules  to 
understand  both  the  cost-benefit 
analysis  that  was  utilized  prior  to  the 
standcurd  or  rule’s  exposure  to  public 
comment  and  the  cost-benefit  analysis 
that  was  utilized  prior  to  adoption  of  the 
standard  or  rule.  This  subcommittee 
may  wish  to  review  whether  any 
changes  by  the  standard  setter  as  a 
result  of  a  given  cost-benefit  analysis  or 
for  ease  of  implementation  actually 
reduced  the  costs  of  application  or  ' 
increased  the  benefits.  Finally,  the 
subcommittee  may  wish  to  consider  two 
or  three  existing  standards  and 
determine  whether  any  changes  might 
be  made  to  the  standards  to  reduce  the 
actual  costs  of  application  or  improve 
the  benefit  to  users. 

III.  Audit  Process  and  Compliance 

This  subcommittee  will  study  the 
current  process  of  regulating 
compliance  with  the  accounting  and 
reporting  standards  and  other 
environmental  factors  that  drive 
unnecessary  complexity,  including  the 
possibility  of  being  second-guessed,  the 
structuring  of  transactions  to  achieve  an 
accounting  result,  and  whether  there  is 
a  hesitance  on  the  part  of  professionals 
to  exercise  professional  judgment  in  the 
absence  of  detailed  rules.  This 
subcommittee  may  wish  to  consider  the 
following: 

Financial  Restatements 

A  significant  number  of  restatements 
have  occurred  in  the  U.S.  financial 
markets  over  the  past  few  years.  Some 
have  attributed  these  restatements  to 
more  rigorous  interpretations  of 
accounting  and  reporting  standards  by 
preparers,  outside  auditors,  the  SEC, 
and  the  PCAOB,  while  others  believe 
the  concept  of  materiality  (and 
discussions  regarding  materiality  in  SEC 
Staff  Accounting  Bulletins  99  and  108) 
is  applied  too  broadly.  Many  believe 
that  this  increased  volume  of 
restatements  makes  it  more  difficult  for 
securities  analysts  and  other  users  of 
financial  inforjnation  to  determine  the 
significance  of  a  restatement.  Further, 
some  have  expressed  concern  that  the 
high  volume  of  restatements  could  lead 
to  an  environment  where  users  of 
financial  reports  begin  discounting  the 
importance  of  restatements  (for 
example,  if  restatements  are  viewed  to 
be  routine). 

The  U.S.  Treasury  has  announced  it  is 
commissioning  a  study  to  determine 
why  the  volume  of  financial 
restatements  has  risen  so  sharply,  and 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


48705 


this  subcommittee  should  monitor  the 
U.S.  Treasury’s  work  in  this  regard.  This 
subcommittee  also  may  wish  to  consider 
the  reasons  for  an  increase  in 
restatements.  For  example,  the 
subcommittee  might  consider  whether 
the  increase  is  a  result  of:  (1)  A  broad 
application  of  the  definition  of 
materiality  (including  the  application  of 
materiality  guidance  in  situations  where 
errors  do  not  impact  the  “bottom  line’’); 
(2)  more  rigorous  auditing  or 
enforcement;  (3)  second  guessing  by  the 
SEC,  the  PCAOB,  or  outside  auditors;  (4) 
increasingly  detailed  accounting 
standards;  or  (5)  inappropriate 
application  of  standards  by  preparers/ 
auditors.  Further,  the  subcommittee 
may  wish  to  consider  whether  there  are  . 
alternative  methods  to  communicate 
with  the  capital  markets  for  certain 
types  of  accounting  errors  (including 
consideration  of  the  potential  for 
prospective  methods  to  deal  with 
making  changes  to  historical  accounting 
practices). 

Use  of  Judgment 

Any  move  toward  reducing 
complexity  and  increasing  transparency 
should  consider  the  role  of  preparer  and 
auditor  judgment  as  it  relates  to  the 
reduction  of  prescriptive  application 
guidance.  For  example,  one  approach  to 
consider  could  be  whether  to  expand 
the  use  of  accounting  and  auditing 
standards  that  allow  for  more  judgment 
in  application.  The  subcommittee 
should  also  consider  the  role  of 
disclosure  in  such  an  environment.  For 
example,  some  have  suggested  that  more 
latitude  should  be  provided  in 
standards,  with  the  caveat  that  more 
disclosure  is  provided  about  the 
alternative(s)  that  were  considered  and 
why  the  selected  alternative  was 
applied.  This  subcommittee  may  wish 
to  consider  whether  an  increase  in  the 
use  of  judgment  (elimination  of  bright 
lines  and  detailed  application  guidance) 
would  result  in  increased  usefulness  of 
financial  reports,  including  the  potential 
impact  on  comparability.  Furthermore, 
the  subcommittee  may  wish  to  consider 
whether  an  increase  in  judgment  on  the 
part  of  preparers  and  auditors  is 
impacted  by  not  knowing  or 
understanding  how  these  groups  will  be 
judged  by  the  SEC,  the  PCAOB  or 
others. 

PCAOB 

The  PCAOB  is  required  to  inspect 
annually  all  registered  public 
accounting  firms  that  provide  audit 
reports  for  more  than  100  public 
companies,  and  at  least  triennially 
registered  public  accounting  firms  that 
provide  audit  reports  for  fewer  than  100 


issuers.  Reports  on  these  inspections 
have  been  produced  in  many  cases  more 
than  one  year  after  the  completion  of  the 
inspections.  Pursuant  to  the  Sarbanes- 
Oxley  Act,  a  portion  of  the  results  of  the 
inspections  are  made  available  publicly, 
and  certain  nonpublic  portions  of  the 
reports  may  remain  nonpublic  if  the 
firm  responds  to  the  criticisms  to  the 
Board’s  satisfaction  within  a  given  time 
period. 

Similar  to  the  FASB,  the  PCAOB 
receives  requests  for  guidance  on  how 
audits  should  be  carried  out.  In  the  case 
of  internal  control  reviews,  the  PCAOB 
issued  a  series  of  questions  and 
answers,  which  were  generally  well 
received.  Nevertheless,  these  questions 
and  answers  were  issued  without 
advance  notice  or  public  comment, 
despite  the  fact  they  were  intended  to 
have  general  applicability. 

This  subcommittee  may  wish  to 
consider  the  PCAOB ’s  inspection 
process  and  how  the  process  impacts 
registrant  and  auditor  behavior.  The 
subcommittee  may  also  want  to 
consider  whether  this  creates  the  need 
for  additional  auditing  and  accounting 
interpretive  guidance,  as  well  as  the 
process  on  how  such  guidance  is  issued. 

SEC — Corporation  Finance 

The  SEC  is  required  to  review  filings 
by  listed  public  issuers  on  a  regular  and 
systemic  basis,  as  well  as  review  all 
public  companies  required  to  file 
reports  at  least  once  every  three  years. 
These  reviews  may  be  time  consuming 
and  are  conducted  by  the  SEC  Division 
of  Corporation  Finance.  A  perception 
may  exist  that  consultation  with  the 
OCA  does  not  generally  occur  unless  the 
registrant  requests  such  consultation. 
This  subcommittee  may  wish  to 
understand  the  process  the  SEC  uses  to 
review  registrants’  public  filings, 
including  the  process  for  providing 
comments  and  the  level  of  review  and 
coordination  with  the  various 
departments  of  the  SEC.  Furthermore, 
the  subcommittee  may  wish  to  consider 
whether  and  how  the  process  impacts 
registrant  and  auditor  behavior  and 
creates  the  need  for  additional  auditing 
and  accounting  interpretive  guidance. 

SEC — Division  of  Enforcement 

The  Division  of  Enforcement  has 
broad  authority  to  open  an  informal 
inquiry  into  a  registrant's  financial 
reporting  or  an  auditor’s  application  of 
professional  standards  with  respect  to 
registrant  reporting.  Formal 
investigations  that  provide  subpoena 
authority  are  made  only  after  approval 
by  the  Commission.  The  OCA  is 
generally  consulted  before  consideration 
by  the  Commission  of  a 


recommendation  by  the  Division  of 
Enforcement  involving  financial 
reporting  or  auditor  misconduct.  This 
subcommittee  may  wish  to  understand 
the  process  the  SEC  uses  to  open  an 
enforcement  investigation,  including  the 
level  and  timing  of  coordination  with 
the  various  departments  of  the  SEC. 
Furthermore,  the  subcommittee  may 
wish  to  consider  how  the  process 
impacts  registrant  and  auditor  behavior 
and  affects  the  need  for  additional 
auditing  and  accounting  interpretive 
guidance. 

Audit  Firms 

This  subcommittee  may  wish  to 
consider  whether  the  behavior  of  audit 
firms  creates  or  results  in  unnecessary 
complexity.  For  example,  to  promote 
efficient  and  effective  audits,  audit  firms 
have  created  various  tools  and  controls 
so  that  a  uniform  policy  is  applied 
throughout  their  organizations.  These 
include  checklists,  audit  programs, 
training,  and  networks  of  subject  matter 
experts.  These  subject  matter  experts 
tend  to  view  their  particular  issue  as 
very  important  and  may  insist  on  a 
uniform  national  policy,  even  if  the 
recommended  approach  is  not  applied 
uniformly  in  practice  by  others  outside 
the  firm.  This  subcommittee  may  wish 
to  consider  the  impact  that  these 
practices  have  on  promoting  judgment 
and  transparent  reporting  in  the  capital 
markets. 

Sustainability  of  the  Audit  Profession 

Legal  risks  faced  by  audit  firms  and 
registrants  clearly  influence  their 
behavior  in  preparing  and  auditing 
financial  reports,  including  their 
willingness  to  exercise  judgment  and  to 
show  flexibility  in  applying  accounting 
rules.  With  respect  to  audit  firms,  the 
U.S.  Treasury  has  announced  its 
intention  to  establish  an  advisory 
committee  to  study  the  sustainability  of 
a  strong  and  vibrant  public  company 
auditing  profession.  Treasury  has 
announced  that  the  committee  is  to 
study,  among  other  things,  the  ability  to 
attract  and  retain  the  human  capital 
necessary  to  meet  developments  in  the 
business  and  financial  reporting 
environment;  audit  market  competition 
and  concentration;  and  the  financial 
resources  of  the  auditing  profession, 
including  the  effect  of  existing 
limitations  on  auditing  firms’  structure. 
This  subcommittee  should  be  aware  of 
how  litigation  and  potential  litigation 
influence  behavior  and  may  wish  to 
consider  the  work  of  the  Treasury’s 
committee,  but  should  not  attempt  to 
develop  proposals  that  duplicate  the 
work  of  that  committee. 
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IV.  Delivering  Financial  Information 

This  subcommittee  will  study  the 
current  system  for  delivering  financial 
information  to  investors  and  accessing 
that  information.  This  subcommittee 
may  wish  to  consider  the  following: 

Tiering  of  Information 

Different  groups  of  investors  exist  in 
our  capital  markets  and  may  have 
different  needs  for  information  from 
financial  reports.  The  individual 
investor  may  be  interested  mainly  in  a 
journalistic  outline  of  the  key  points 
about  the  progress  of  the  business.  By 
contrast,  a  sophisticated  investor  may  be 
interested  in  a  full  discussion  of 
management’s  choice  of  assumptions 
underlying  the  financial  reports  as  well 
as  a  comparative  analysis  of  particular 
financial  indicators  versus  a  peer 
universe.  Many  have  suggested  tiering 
the  information  with  a  journalistic 
summary  at  the  beginning  and  more 
detailed  analyses  as  the  reader 
continues  to  read.  Within  the  context  of 
the  Internet,  this  could  mean  a  summary 
page,  together  with  hyperlinks  to  more 
detailed  information  on  particular 
topics. 

Tagging  of  Information 

The  SEC  is  engaged  in  a  major  project 
to  introduce  interactive  data  tagging 
technology  for  the  informational  content 
of  financial  reports,  such  as  through  the 
use  of  XBRL,  so  that  users  have  the 
ability  to  quickly  and  easily  focus  on  the 
important  information  they  desire  in 
these  reports.  Moreover,  tagging  of 
information  may  allow  investors  to 
customize  their  needs  based  on  their 
desired  level  of  detail.  The  tagging  of 
information  can  be  focused  on 
performance  metrics  for  carrying  out  the 
strategy  of  a  specific  company  and 
could  be  designed  along  the  lines  of  a 
balanced  scorecard.  The  tagging  of 
information  can  be  organized  into  a 
variety  of  standard  formats  for  key 
performance  indicators  (KPIs)  organized 
by  industry.  An  existing  project  for  the 
development  of  these  KPIs  is  being 
undertaken  by  a  non-profit  consortium 
on  enhanced  business  reporting 
(originally  started  under  the  AICPA). 
The  subcommittee  may  wish  to  study 
these  developments  and  consider 
whether  additional  recommendations 
can  be  made  to  improve  the  usefulness 
of  financial  reporting  in  these  areas. 

Press  Releases  and  Web  Site  Disclosure 

Press  releases  and  corporate  Web  sites 
have  become  important  forms  of 
communication  for  many  public 
companies.  For  example,  some 
companies  post  or  issue  press  releases 
to  report  interim  and  annual  results  and 


in  doing  so  often  release  non-GAAP 
financial  measures.  These  operating 
results  cure  often  issued  well  before  the 
formal  operating  results  and  disclosure 
cU’e  required  to  be  filed  with  the  SEC, 
and  they  may  contain  additional 
information  that  is  not  required  to  be 
filed.  Recently  as  a  result  of 
implementing  the  Sarbanes-Oxley  Act, 
the  SEC  revised  its  rules  smd  regulations 
concerning  the  public  disclosure  of  non- 
GAAP  financial  measures,  including  in 
press  releases  and  earnings  webcasts, 
and  whether  press  releases  also  must  be 
filed  versus  furnished  with  the  SEC. 

This  subcommittee  may  wish  to 
consider  the  underlying  reasons  why 
press  releases  and  web  disclosures — and 
the  information  contained  in  them — are 
used  by  our  capital  markets  in  order  to 
determine  if  additional  performance 
indicators  would  be  useful  for  our 
capital  markets.  In  addition,  the 
subcommittee  may  wish  to  consider  the 
experience  of  issuers  with  disclosure  of 
non-GAAP  information  and  the  use  of 
press  releases  and  corporate  Web  sites 
in  connection  with  their  financial 
reports.  The  continued  demand  for 
these  disclosures  by  issuers  may  suggest 
that  the  required  formats  for  reporting 
financial  information  are  not  serving  all 
the  needs  of  preparers  and  users. 

Legal  Issues 

To  provide  various  forms  of 
communications  that  meet  the  needs  of 
different  investor  groups,  there  may  be 
a  need  to  consider  the  legal  liabilities 
for  different  types  of  information — e.g., 
MD&A  versus  audited  income 
statements — and  for  the  different 
communication  methods  used  to 
provide  them.  For  example,  this 
subcommittee  may  wish  to  look  at  the 
experience  with  “free  writing”  in  public 
offerings  whereby  issuers  can 
communicate  new  developments  or 
pieces  of  information  that  may  not  be 
included  in  the  formal  prospectus. 
Further,  this  subcommittee  may  wish  to 
look  at  the  various  attempts  to  provide 
a  summary  prospectus  in  the  mutual 
fund  industry. 

V.  International  Coordination 

This  subcommittee  should  consider 
whether  the  growing  use  of 
international  accounting  standards  has 
an  impact  on  the  relevant  issues  relating 
to  complexity  of  U.S.  accounting 
standards  and  the  usefulness  of  the  U.S. 
financial  reporting  system  (for  example, 
by  identifying  best  practice  employed 
internationally).  As  it  relates  to  the 
acceptance  of  International  Financial 
Reporting  Standards,  or  IFRS,  in  the 
U.S.  capital  markets,  the  SEC  has  issued 
a  proposing  release  to  permit  the  use  of 


IFRS  by  foreign  private  issuers  without 
a  U.S.  GAAP  reconciliation.  In  addition, 
the  SEC  has  voted  to  issue  a  concept 
release  on  whether  U.S.  issuers  should 
be  allowed  the  choice  to  use  IFRS  to 
satisfy  their  SEC  reporting  requirements. 
The  SEC  expects  to  receive  important 
feedback  on  these  initiatives  that  could 
be  considered  by  this  subcommittee. 

Each  of  the  four  other  subcommittees 
should  consider  whether  there  are  nreas 
or  international  best  practice  that 
should  be  evaluated  by  the  international 
subcommittee  for  implementation  in  the 
U.S.  financial  reporting  system.  Given 
the  timing  of  the  expected  comment  ' 
letter  process  on  the  Commission’s 
initiatives,  and  in  order  for  the  other 
subcommittees  to  identify  areas  of 
focus,  the  substantive  research  and 
analysis  of  this  subcommittee  will  not 
begin  until  early  2008.  While  the  nature 
of  the  items  considered  by  this 
committee  has  not  been  fully  developed, 
the  subcommittee  may  wish  to  consider 
the  following: 

Standard  Setting  Approach 

This  committee  should  consider 
whether  there  are  “best  practices” 
employed  by  the  lASB  in  the  standard 
setting  process.  For  example,  many 
believe  the  lASB  takes  an  approach 
based  more  on  principles  rather  than 
detailed  rules,  but  the  lASB,  like  the 
FASB,  nevertheless  does  have 
conflicting  principles  and  controversies 
based  on  volatility  and  the  increased 
use  of  fair  value.  Many  have  observed 
that  the  accounting  standards 
promulgated  by  the  FASB  are  too 
lengthy.  This  is  partly  because  the  FASB 
includes  in  its  standards  not  only  the 
text,  but  also  its  history  and  the 
responses  to  significant  comments  on 
the  initial  proposal  and  implementation 
guidance.  By  contrast,  IFRS  generally 
include  only  the  text  in  its  accounting 
standards.  The  FASB  has  already  started 
to  work  together  with  the  lASB  in 
formulating  new  accounting  standards 
or  revising  existing  standards  in  the 
hopes  that  future  standards  will  be 
converged.  The  subcommittee  may  wish 
to  consider  a  few  examples  where  the 
FASB  and  the  lASB  are  working 
together  to  determine  if  the  process  is 
effective  and  efficient  to  meet  the  needs 
of  our  capital  markets. 

Regulation 

The  enforcement  of  accounting 
standards  outside  the  U.S.  may  be  quite 
different  depending  on  the  particular 
jurisdiction  from  the  enforcement 
policies  and  practices  within  the  U.S. 
The  subcommittee  may  wish  to  consider 
these  differences  and  determine 
whether  the  U.S.  system  could  benefit 
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from  any  lessons  from  the  foreign 
experience. 

[FR  Doc.  E7-16772  Filed  8-23-07;  8:45  am] 
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Elimination  of  the  Short  Sale  “tick” 
and  Price  Tests 

August  17,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  “Act”),^  notice  is  hereby 
given  that  on  July  6,  2007,  the  American 
Stock  Exchange  LLC  (the  “Amex”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been 
substantially  prepared  by  the  Exchange. 
The  Exchange  has  designated  the 
proposed  rule  change  as  constituting  a 
“non-controversial”  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act,2  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The -Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
various  Amex  rules  to  conform  to  recent 
Commission  amendments  to  Rule  10a- 
1  under  the  Act  and  Regulation  SHO, 
that  will  eliminate  Commission  and 
self-regulatory  organization  (“SRO”) 
short  sale  “tick”  and  price  tests. 

The  text  of  the  proposed  rule  change 
is  available  at  Amex,  the  Commission’s 
Public  Reference  Room,  and  http:// 
www.ainex.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


'15U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4(f)(6). 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  13,  2007,  the  Commission 
voted  to  adopt  amendments  to  Rule 
lOa-1  under  the  Act  and  Regulation 
SHO  to  remove  the  “tick”  test  of  Rule 
lOa-1  and  any  short  sale  price  test  of 
any  SRO.  As  a  result  of  the 
Commission’s  action,  the  Exchange  is 
seeking  to  conform  its  rules  accordingly 
by  rescinding  Amex  Rule  7,  which 
contains  a  “tick”  test  applicable  to  short 
sales  effected  on  the  Exchange,  as  well 
as  to  make  conforming  and 
“housekeeping”  changes  to  certain  other 
rules. 

Amex  Rule  30A  requires  members 
and  member  organizations  to  submit 
periodic  reports  with  respect  to  short 
positions  in  Amex  listed  securities. 
However,  the  rule  excludes  certain  short 
positions  pursuant  to  exemptions  that 
are  specified  in  Rule  200  of  Regulation 
SHO  and  Rule  lOa-l(e)  (1).  (6),  (7),  (8) 
and  (10)  under  the  Act,  which  are 
incorporated  by  reference.  Because  the 
Commission’s  recent  rule-making  will 
change  the  rule  references  incorporating 
these  exemptions,  the  Exchange  is 
proposing  to  amend  Rule  30A  to 
conform  to  these  changes.  * 

In  addition,  the  Exchange  proposes  to 
make  certain  other  conforming  and 
“housekeeping”  changes  necessary  to 
conform  to  the  Commission’s 
rulemaking. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general  and  furthers 
the  objectives  of  Section  6(b)(5j  of  the 
Act  ^  in  particular  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 


3 15  U.S.C.  78f(b). 
-•15  U.S.C.  78f(b)(5). 


discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purpose  of  the  Act  or  the 
administration  of  the  Exchange. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
Section  19(b)(3)(A)  ®  of  the  Act  and  Rule 
19b-4(f)(6)  ^  thereunder  because  it  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition:  and  (iii)  become 
operative  for  thirty  (30)  days  after  the 
date  of  the  filing,  or  such  shorter  time 
as  the  Commission  may  designate. 

The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay.  The  Commission 
believes  such  waiver  is  consistent  with 
the  protection  of  investors  and  the 
public  interest  because  it  would  allow 
the  proposed  rule  change  to  be  effective 
on  July  6,  2007,  the  compliance  date  for 
the  amendments  to  Rule  lOa-1  and 
Regulation  SHO.^  For  this  reason,  the 
Commission  designates  the  proposal  to 
be  operative  upon  filing  with  the 
Commission. 

At  any  time  within  sixty  (60)  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


*15  U.S.C.  Section  78s(b)(3)(A). 

6 17  CFR  240.19b-4(f)(6). 

’’  For  purposes  only  of  waiving  the  30-day  pre- 
operative  period,  the  Commission  has  considered 
the  proposed  rule  change’s  impact  on  efRciency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of. 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (bttp://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Amex-2007-72  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Amex-2007-72.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help 
the  Commission  process  and  review 
your  comments  more  efficiently,  please 
use  only  one  method.  The  Commission 
will  post  all  comments  on  the 
Commission’s  Internet  Web  site  (http:// 
www.sec.gov/ruIes/sro.shtmI).  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Amex-2007-72  and  should 
be  submitted  on  or  before  September  14, 
2007. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Florence  E.  Hannon, 

Deputy  Secretary. 

(FR  Doc.  E7-16757  Filed  8-23-07;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56227A;  File  No.  SR- 
CBOE-2007-83] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  To  Amend  CBOE  Rules 
relating  to  the  Appointment  Cost  for 
Options  on  the  Nasdaq-100  index 
Tracking  Stock 

August  20,  2007. 

Correction 

FR  Document  No.  E7-15901, 
beginning  on  page  45846  for 
Wednesday,  August  15,  2007,’ 
incorrectly  stated  the  date  of  the  release 
as  August  8,  2008.  The  date  should  be 
revised  to  read  “August  8,  2007.” 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.2 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-16753  Filed  8-23-07;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56281 ;  File  No.  SR-CHX- 
2007-16] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  of  Proposed  Ruie  Change  as 
Modified  by  Amendment  No.  1  Thereto 
To  Amend  Its  Bylaws  To  Prevent 
Exchange  Director  From  Participating 
in  the  Determination  of  Any  Matter 
Involving  an  Issuer  of  a  Security  Listed 
or  To  Be  Listed  on  the  Exchange  if  the 
Director  is  a  Director,  Officer,  or 
Employee  of  the  Issuer 

August  17,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  27, 
2007,  the  Chicago  Stock  Exchange,  Inc. 
(“CHX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
substantially  prepared  by  CHX.  On 
August  10,  2007,  CHX  filed  an 


*  See  Securities  Exchange  Act  Release  No.  56227 
(August  8,  2007),  72  FR  45846. 

2 17  CFR  200.30-3(aKl2). 

‘  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


amendment  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CHX  proposes  to  amend  its  bylaws  to 
bar  a  director  from  participating  in  a 
matter  relating  to  an  issuer  of  a  security, 
if  the  director  is  a  director,  officer  or 
employee  of  the  issuer  of  that  security. 
The  text  of  this  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
h  ttp ;// WWW.  chx.  com/con  ten  t/ ' 
Participant_Information/ 
Rules_Filings.html,  at  the  Office  of  the 
Secretary  of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CHX  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Purpose 

Under  the  Exchange’s  rules,  if  the 
Exchange  proposes  to  delist  a  security, 
the  issuer  of  the  security  has  the  right 
to  avail  itself  of  a  hearing  before  a 
hearing  officer  and  to  appeal  the 
decision  of  the  hearing  officer  to  the 
Exchange’s  Executive  Committee.'*  The 
Exchange’s  Executive  Committee  is 
composed  entirely  of  Exchange 
directors. 5 

Although  the  Exchange’s  bylaws 
generally  prevent  a  director  from 
participating  in  the  determination  of 
any  matter  in  which  the  director  is 
personally  interested,  no  provision  of 


^  Partial  Amendment  No.  1  modified  the  last 
sentence  of  footnote  6  below,  to  state  that  when  a 
director  recuses  himself  or  herself  horn  a  decision, 
the  Exchange  reflects  that  recusal  in  the  minutes  of 
the  meeting  at  which  the  recusal  occurred,  in 
accordance  with  its  internal  written  policies. 

•*  See  Article  25.  Rule  4  of  CHX’s  bylaws. 

®  See  Article  2,  Rule  2  of  CHX’s  bylaws.  The 
committee  must  consist  of  not  less  than  five 
members,  plus  the  chairman  of  the  Board.  A 
majorit^r  of  the  committee  members  must  be  public 
directors.  Id. 
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the  bylaws  specifically  confirms  that  a 
director  should  not  participate  in  a 
decision  involving  the  issuer  of  a 
security  if  he  or  she  is  a  director,  officer 
or  employee  of  the  issuer.  This 
proposed  change  would  add  a 
clarification  to  the  Exchange’s  bylaws  to 
confirm  that,  in  a  matter  involving  the 
issuer  of  a  security  listed  or  to  be  listed 
on  the  Exchange,  a  director  shall  be 
deemed  to  be  personally  interested  in 
the  matter  if  he  or  she  is  a  director, 
officer  or  employee  of  the  issuer  of  the 
security.®  The  Exchange  believes  that 
this  new  provision  appropriately  limits 
a  director’s  ability  to  participate  in 
proceedings  involving  a  company  for 
which  he  or  she  serves  as  a  director, 
officer  or  employee.^ 

2.  Statutory  Basis 

CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act.®  The  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^  because  it  would 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest  by 
confirming  that  an  Exchange  director 
should  not  participate  in  proceedings 


®This  proposal  is  a  slightly-amended  version  of 
the  proposal  originally  made  in  SR-f:HX-2006-25, 
which  has  been  withdrawn.  In  this  new  version  of 
the  proposal,  the  Exchange,  at  the  recommendation 
of  Commission  staff,  has  expanded  its  original  filing 
to  cover  all  proceedings  involving  an  issuer  of  a 
security,  instead  of  limiting  the  proposal  only  to 
delisting  proceedings.  Importantly,  however,  this 
proposal  is  not  designed  to  affect  other  provisions 
of  this  section  of  the  bylaws;  specifically,  this 
proposal  is  not  designed  to  prevent  a  participant 
director  who  is  an  employee  of  an  issuer  that  is  also 
a  participant  firm  from  participating  in  the 
determination  of  matters  that  may  affect 
participants  as  a  whole  or  certain  groups  of 
participants,  as  already  expressly  permitted  by  the 
bylaws.  See  Article  II,  Section  7  of  the  CHX’s 
bylaws. 

In  this  revised  version  of  the  original  proposal, 
the  Exchange  also  has  confirmed  that,  although  it 
will  typically  deem  a  director  to  be  “personally 
interested”  in  a  matter  relating  to  an  issuer  if  the 
director  is  a  director,  officer  or  employee  of  that 
issuer  (subject  to  the  exception  described  above), 
the  Exchange  will  review  other  relationships 
between  a  director  and  an  issuer  on  a  case-by-case 
basis  to  determine  whether  inappropriate  personal 
interest  exists.  When  a  director  recuses  himself  or 
herself  from  a  decision,  the  Exchange  reflects  that 
recusal  in  the  minutes  of  the  meeting  at  which  the 
recusal  occurred,  in  accordance  with  its  internal 
written  policies. 

^  This  bylaws  change  is  also  consistent  with  a 
recommendation  made  by  the  Commission’s  Office 
of  Compliance  Inspections  and  Examinations. 

»15  U.S.C.  78(fKb). 

aiSU.S.C.  78(f)(b)(5). 


involving  a  company  for  which  he  or 
she  serves  as  a  director,  officer  or 
employee. 

B.  Self-Regulatory  Organization’s 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http ://wH'w.sec. gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CHX-2007-16  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CHX-2007-16.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 


rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-CHX-2007-16  and 
shouldbe  submitted  on  or  before 
September  14,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-16756  Filed  a-23-07;  8:45  am) 
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[Release  No.  34-56277;  File  No.  SR-DTC- 
2007-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  a  Poiicy  Statement 
on  the  Eligibility  of  Foreign  Securities 

August  17,  2007. 

I.  Introduction 

On  April  19,  2007,  The  Depository 
Trust  Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  proposed  rule  change 
SR-DTC-2007-04  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act’-’).!  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  June  28,  2007. ^  One  comment  letter 


>“17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  55940 
(June  21,  2007),  72  FR  35532. 
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was  received. 3  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

II.  Description 

The  proposed  rule  change  adds  a  new 
Policy  Statement  on  the  Eligibility  of 
Foreign  Securities  to  DTC’s  rules.'*  The 
purpose  of  the  Policy  Statement  is  to  set 
forth  in  a  single  place  and  in  an 
accessible  manner  the  criteria  and 
procedures  for  making  the  securities  of 
foreign  issuers  (“Foreign  Securities”) 
eligible  for  deposit  and  book-entry 
transfer  through  the  facilities  of  DTC  in 
accordance  with  the  Securities  Act  of 
1933  (“Securities  Act”)  ^  and  the  rules 
and  regulations  of  the  Commission 
thereunder.  For  purposes  of  the  Policy 
Statement,  (1)  The  term  “security”  has 
the  meaning  provided  in  section  2(a)(1) 
of  the  Securities  Act,®  (2)  the  term 
“foreign  issuer”  has  the  meeming 
provided  in  Rule  405  under  the 
Securities  Act,  which  and  includes  both 
a  “foreign  government”  and  a  “foreign 
private  issuer”  as  defined  in  Rule  405,^ 
and  (3)  capitalized  terms  that  are  used 
but  not  otherwise  defined  in  the  Policy 
Statement  have  the  meanings  given  to 
such  terms  in  the  Rules  of  DTC. 

The  Policy  Statement  covers  both 
Foreign  Securities  deposited  with  DTC 
at  the  time  that  such  Foreign  Securities 
are  first  distributed  (referred  to  as  “new 
issues”  in  the  DTC  system)  and  Foreign 
Securities  deposited  with  DTC 
subsequent  to  the  time  that  such  Foreign 
Securities  are  first  distributed  (referred 
to  as  “older  issues”  in  the  DTC  system). 
The  criteria  and  procedures  for  making 
new  issues  of  Foreign  Securities  eligible 
for  deposit  and  book-entry  transfer 
through  the  facilities  of  DTC  have 
previously  been  codified  by  DTC.  The 
criteria  and  procedures  for  making  older 
issues  of  Foreign  Securities  eligible  for 
deposit  and  book-entry  transfer  through 
the  facilities  of  DTC  have  not  previously 
been  codified  by  DTC.  Accordingly, 
what  would  be  new  in  the  Policy 
Statement  are  the  criteria  and 


3  Letter  from  Noland  Cheng,  Chairman, 

Operations  Committee,  Securities  Industry  and 
Financial  Markets  Association  Quly  17,  2007). 

Policy  Statements  are  used  by  DTC  to  clarify 
and  consolidate  the  Rules  of  DTC  with  respect  to 
the  subject  of  a  Policy  Statement.  A  Policy 
Statement  is  a  part  of  the  Rules  of  DTC.  As  such, 
pursuant  to  Rule  2,  Section  1  of  the  DTC  Rules  and 
the  Participants  Agreement  that  participants  enter 
into  with  DTC,  a  Policy  Statement  is  binding  on 
DTC  participants. 

*  15  U.S.C.  77  et  seq. 

6  15U.S.C.  77b{a)(l). 

^  17  CFR  230.405.  The  term  foreign  issuer  means 
any  issuer  which  is  a  foreign  government,  a  national 
of  any  foreign  country  or  a  corporation  or  other 
organization  incorporated  or  organized  under  the 
laws  of  any  foreign  coimtry. 


procedures  for  making  older  issues  of 
unregistered  Foreign  Securities  DTC- 
eligible.®  These  older  issues  are 
generally  securities  that  are  freely 
tradable  outside  the  U.S.  over  the 
counter  or  on  foreign  exchanges  or  are 
traded  in  the  U.S.  over  the  counter 
subject  to  the  resale  restrictions  of  the 
Securities  Act. 

The  proposed  rule  change,  as  it  relates 
to  older  issues  of  unregistered  Foreign 
Securities,  represents  an  extension  with 
no  material  change  in  arrangements  that 
now  apply  to  new  issues  of  unregistered 
Foreign  Securities,  including  securities 
that  may  be  resold  without  registration 
under  the  Securities  Act  pursuant  to 
Regulation  S  or  Rule  144A.  By 
establishing  the  criteria  and  procedures 
for  a  wider  but  not  fundamentally 
different  range  of  unregistered  Foreign 
Securities  to  be  DTC-eligible,  the 
proposed  rule  change,  should  increase 
the  transparency  and  reduce  the  risk 
and  cost  of  transactions  in  these 
securities. 

At  the  present  time,  purchases  and 
sales  of  older  issues  of  unregistered 
Foreign  Securities  by  U.S.  investors 
typically  settle  through  foreign 
intermediaries  and  central  securities 
depositories  in  multiple  jurisdictions. 

By  having  these  transactions  settle  at 
DTC,  U.S.  investors  and  intermediaries 
would  be  able  to  benefit  from  (1)  DTC 
risk  management  controls  approved  by 
the  Commission,  (2)  a  more  visible  and 
less  complicated  settlement  process, 
and  (3)  greater  control  over  settlement 
costs  with  fees  determined  by  the  user- 
representative  board  of  directors  of  DTC. 

In  all  cases  and  circumstances, 
participants  of  DTC  would  be 
responsible  for  determining  that  their 
deposit  of  older  issues  of  unregistered 
Foreign  Securities  with  DTC  and  that 
their  transactions  in  such  securities 
through  the  facilities  of  DTC,  are  in 
compliance  with  the  Rules  of  DTC  and 
the  federal  securities  laws. 

Categories  of  Foreign  Securities  Eligible 
for  DTC  Services 

Under  the  Policy  Statement,  the 
following  categories  of  Foreign 
Securities  will  be  eligible  for  DTC  book- 
entry  delivery  services  as  and  to  the 
extent  set  forth  below.^ 


“Registered  securities,  whether  new  issues  or 
older  issues,  whether  foreign  or  domestic,  can 
always  be  made  DTC-eligible. 

®The  categories  of  Foreign  Regulation  S 
Securities,  Foreign  Rule  144A  Securities,  Foreign 
Restricted  Securities,  emd  Foreign  Other  Eligible 
Securities  are  not  all  mutually  exclusive.  For 
example,  (i)  Foreign  Regulation  S  Securities  may  be 
resold  to  qualified  institutional  buyers  (as  defined 
in  Rule  144A)  pursuant  to  Rule  144A,  (ii)  Foreign 
Rule  144A  Securities  may  be  resold  in  offshore 
transactions  (as  defined  in  Regulation  S)  pursuant 


(1)  Foreign  Securities  that  are 
registered  under  the  Securities  Act 
(“Registered  Foreign  Securities”)  will  be 
eligible  for  all  DTC  services. 

(2)  Foreign  Securities  that  are  exempt 
from  registration  under  the  Securities 
Act  pursuant  to  an  exemption  that  does 
not  involve  any  resale  restrictions 
(“Exempt  Foreign  Securities”)  will  be 
eligible  for  all  DTC  services. 

(3)  Foreign  Securities  that  may  be 
offered  and  sold  without  registration 
under  the  Securities  Act  pursuant  to 
Regulation  S  (“Foreign ”Regulation  S 
Securities”)  will  be  eligible  for  all 
DTC  services.  This  includes  Category  1 
securities,  Category  2  securities,  and 
Category  3  securities  under  Regulation 
S.” 

(4)  Foreign  Securities  that  may  be 
resold  without  registration  under  the 
Securities  Act  pursuant  to  Rule  144 A 
(“Foreign  Rule  144A  Securities”)  *2  will 
be  eligible  for  all  DTC  services.  If  such 
Foreign  Rule  144 A  Securities  are  not 
investment  grade  securities  (i.e., 
nonconvertible  debt  securities  or 
nonconvertible  preferred  stock  rated  in 
one  of  the  top  four  categories  by  a 
nationally  recognized  statistical  rating 
agency),  then  to  be  eligible  for  DTC 
services  such  Foreign  Rule  144A 
Securities  will  have  to  be  securities 
designated  for  inclusion  in  a  system  of 
a  self-regulatory  organization  approved 
by  the  Commission  for  the  reporting  of 
quotation  and  trade  information  on  Rule 
144A  transactions  (“SRO  Rule  144A 

System”). *3 


to  Regulation  S,  and  (iii)  Foreign  Regulation  S 
Securities  and  Foreign  Rule  144A  Securities  that  are 
restricted  securities  (as  defined  in  Rule  144)  may  be 
resold  pursuant  to  Rule  144. 

17  CFR  230.901  through  905. 

•'Category  1  of  the  primary  offering  safe  harbor 
of  Regulation  S  includes  the  securities  of  foreign 
issuers  for  which  there  is  no  substantial  U.S.  market 
in  the  subject  securities,  securities  being  offered  by 
foreign  (or  domestic)  issuers  in  overseas  directed 
offerings,  securities  of  foreign  governments  and 
securities  being  offered  by  foreign  issuers  pursuant 
to  employee  benefit  plans.  Category  2  of  the 
primary  offering  safe  heu’bor  of  Regulation  S 
includes  the  equity  securities  of  reporting  foreign 
issuers,  the  debt  securities  of  foreign  (or  domestic) 
reporting  issuers,  and  the  debt  securities  of 
nonreporting  foreign  issuers  even  if  there  is 
substantial  U.S.  market  interest  in  the  subject 
securities.  Category  3  of  the  primary  offering  safe 
harbor  of  Regulation  S  includes  the  equity 
securities  of  non-reporting  foreign  issuers  with 
substantial  U.S.  market  interest  in  the  subject 
securities.  17  CFR  230.903. 

'2  17CFR230.144A. 

For  the  requirement  that  securities  other  than 
investment  grade  securities  be  designated  for 
inclusion  in  a  Self  Regulatory  Organization  (“SRO”) 
Rule  144A  System  approved  by  the  Commission, 
see  Securities  Exchange  Act  Release  No.  33327 
(December  13, 1993),  58  FR  67878  (December  22, 
1993)  (File  No.  SR-DTC-90-06)  (Order  Approving 
a  Proposed  Rule  Change  by  DTC  Relating  to  the 
Eligibility  of  Rule  144A  Securities  at  DTC). 

The  original  SRO  Rule  144 A  System  approved  by 
the  Commission  was  the  Private  Offerings,  Resales, 
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(5)  Foreign  Securities  that  may  be 
resold  without  registration  under  the 
Securities  Act  pursuant  to  Rule  144 
(“Foreign  Restricted  Securities”)  will 
be  eligible  for  all  DTC  services. 

(6)  Foreign  Securities  that  may  be 
resold  without  registration  under  the 
Secmrities  Act  pursuant  to  any  other 
exemption  (“Foreign  Other  Eligible 
Securities”)  will  be  eligible  for  all  DTC 
services.  This  shall  include  without 
limitation  an  exemption  pursuant  to 
Commission  Rule  801 1  '’  in  connection 
with  a  rights  offering  or  an  exemption 
pursuant  to  Commission  Rule  802  in 
connection  with  an  exchange  offer. 

Although  all  the  foregoing  categories 
of  Foreign  Securities  will  be  eligible  for 
deposit  and  book-entry  transfer  through 
the  facilities  of  DTC,  DTC  will  have  the 
right  adopt  associated  procedures  to 
determine  in  accordance  with  Rule  5, 
Section  1  of  the  DTC  Rules  and  in 
accordance  with  its  obligations  as  a 
registered  clearing  agency  subject  to 
regulation  by  the  Commission  whether 
any  particular  issue  will  be  accepted  for 
deposit  and  made  eligible  for  some  or 
all  DTC  services. 


and  Trading  through  Automated  Linkages 
(“PORTAL”)  Market  System  operated  by  the 
National  Association  of  Securities  Dealers,  Inc. 
(“NASD”).  For  a  description  of  the  PORTAL  Market 
System  and  the  relationship  between  the  PORTAL 
Market  System  and  DTC,  see  Securities  Exchange 
Act  Release  Nos.  27956  (April  27, 1990),  55  FR 
18781  (May  4, 1990)  (File  No.  SR-NASD-88-23) 
(Order  Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting  Accelerated 
Approval  to  Amendments  to  Proposed  Rule  of 
NASD  Relating  to  the  Operation  of  the  PORTAL 
Market)  and  33326  (December, 13, 1993),  58  FR 
66388  (December  22,  1993)  (File  No.  SR-NASD-91- 
5)  (Order  Approving  a  Proposed  Rule  Change 
Relating  to  the  Operation  of  the  PORTAL  Market). 

In  2001,  the  Commission  approved  an  NASD 
proposed  rule  change  to  require  PORTAL 
participants  to  submit  trade  reports  of  secondary 
market  transactions  in  PORTAL  equity  securities 
through  the  NASD  Automated  Confirmation  and 
Transaction  Service  (“ACT”)  and  PORTAL  high- 
yield  debt  securities  through  the  NASD  Trade 
Reporting  and  Comparison  Entry  Service 
(“TRACE”)  and  to  redefine  the  PORTAL  Market 
System  to  include  ACT  and  TRACE.  Securities 
Exchange  Act  Release  No.  44042  (March  6,  2001), 

66  FR  14969  (March  13,  2001)  (File  No.  SR-NASD- 
99-66)  (Order  Approving  Proposed  Rule  Change 
Relating  to  the  Implementation  of  Mandatory  Trade 
Reporting  for  PORTAL  Securities).  As  a  result,  ACT 
and  TRACE  are  each  an  SRO  Rule  144A  System  for 
purposes  of  the  DTti  Rule  144A  eligibility 
requirement. 

On  )uly  31,  2007,  the  Commission  approved  a 
proposed  rule  change  by  The  NASDAQ  Stock 
Market  LLC  (“Nasdaq”)  to  reestablish  a  quotation 
and  trading  system.  The  PORTAL  Market,  for 
securities  that  are  designated  by  Nasdaq  as  PORTAL 
securities.  The  system  would  allow  PORTAL 
Participants  to  trade  with  one  another  in  a  closed 
system.  Securities  Exchange  Act  Release  No.  56172, 
72  FR  44196  (August  7,  2007)  (File  No.  SR- 
NASDAQ-2006-065). 

’■‘17CFR  230.144. 

17  CFR  230.801. 

•«17  CFR  230.802. 


Responsibilities  of  Issuers  and 
Participants 

Issuers  and  participants  will  be 
responsible  for  determining  that  their 
deposit  of  Foreign  Securities  with  DTC 
and  that  their  transactions  in  Foreign 
Securities  through  the  facilities  of  DTC 
are  in  compliance  with  the  Rules  of  DTC 
and  the  federal  securities  laws.  In 
particular  and  without  limitation, 
issuers  and  participants  will  be 
responsible  not  to  engage  in  any 
transactions  in  Foreign  Securities, 
including  any  distribution  of 
unregistered  Foreign  Securities  through 
the  facilities  of  DTC,  in  violation  of  the 
Securities  Act  and  the  rules  and 
regulations  of  the  Commission 
thereunder.  These  responsibilities  of 
issuers  and  participants  are  based  on  the 
following. 

(1)  Issuers  and  participants  depositing 
Foreign  Securities  with  DTC  and 
participants  engaging  in  transactions  in 
Foreign  Securities  through  the  facilities 
of  DTC  are  subject  to  the  Rules  of  DTC 
and  the  federal  securities  laws. 

(2)  Rule  2,  Section  7  of  DTC’s  Rules 
provides,  “In  connection  with  their  use 
of  the  Corporation’s  [DTC’s]  services. 
Participants  and  Pledgees  must  comply 
with  all  applicable  laws,  including  all 
applicable  laws  relating  to  securities, 
taxation  and  money  laundering.” 

(3)  Section  7(b)  of  DTC’s  “Operational 
Arrangements  (Necessary  for  an  Issue  to 
Become  and  Remain  Eligible  for  DTC 
Services)”  (“DTC  Operational 
Arrangements”)  which  relate  to  book- 
entry  only  (“BEO”)  issues  being  made 
eligible  for  DTC  services  provides: 

Issuer  recognizes  that  DTC  does  not  in  any 
way  undertake  to,  and  shall  not  have  any 
responsibility  to,  monitor  or  ascertain  the 
compliance  of  any  transactions  in  the 
Securities  with  the  following,  as  amended 
from  time  to  time:  (1)  any  exemptions  from 
registration  under  the  Securities  Act  of  1933; 
(2)  the  Investment  Company  Act  of  1940;  (3) 
the  Employee  Retirement  Income  Security 
Act  of  1974;  (4)  the  Internal  Revenue  Code 
of  1986;  (5)  any  rules  of  any  self-regulatory 
organizations  (as  defined  under  the 
Securities  Exchange  Act  of  1934);  or  (6)  any 
other  local,  state,  federal,  or  foreign  laws  or 
regulations  thereunder. 

This  and  other  representations  made  by 
issuers  to  DTC  pursuant  to  the  DTC 
Operational  Arrangements  are  mirrored 
in  the  Letter  of  Representations  that  * 
DTC  receives  from  issuers  in  connection 
with  their  deposits  of  BEO  issues  with 
DTC. 

(4)  In  1994,  in  an  order  clarifying 
certain  language  in  the  Rule  144A 
approval  order,  the  Commission 
concurred  in  the  position  taken  by  DTC 
with  respect  to  Rule  5  of  DTC’s  Rules 
that  “Rule  5  does  not  require  DTC  to 


determine  whether  securities,  when 
deposited  at  DTC,  may  be  transferred 
lawfully  by  book-entry  in  light  of  the 
Federal  securities  law.”  The  original 
Rule  144A  order  included  the  statement 
that  Rule  5,  Section  1  of  DTC’s  Rules 
required  DTC  to  determine  whether  in 
light  of  the  Federal  securities  laws, 
particularly  the  provisions  of  Rules  144, 
144A,  and  145,  securities  when 
deposited  with  DTC  could  be  lawfully 
transferred  by  book-entry.  DTC  filed  the 
rule  change  in  order  to  clarify  that  DTC 
Rule  5  does  not  require  DTC  to 
determine  whether  securities  deposited 
at  DTC  may  be  transferred  lawfully 
pursuant  to  Federal  securities  laws.  DTC 
subsequently  amended  Rule  5  to  delete 
any  implication  that  DTC  was  under  any 
statutory  or  contractual  obligation  to 
determine  whether  securities  deposited 
with  DTC  could  be  legally  transferred  by 
book-entry. 

DTC  Procedures 

DTC  implements  a  variety  of 
measures  designed  to  facilitate 
compliance  by  issuers  and  participants 
with  their  obligations  to  DTC  and 
pursuant  to  the  federal  securities  laws. 
With  respect  to  new  issues  of  Foreign 
Securities,  these  measures  include  the 
following. 

(1)  For  all  Foreign  Securities,  DTC 
will  require  (a)  from  the  Participant 
seeking  DTC  eligibility  (e.g.,  the 
underwriter)  an  Eligibility 
Questionnaire  that  sets  forth  inter  alia 
the  basis  on  which  the  securities  are 
eligible  for  deposit  and  book-entry 
transfer  though  the  facilities  of  DTC  and 
(b)  from  the  issuer  a  Letter  of 
Representations  with  representations 
that  incorporate  by  reference 
substantially  all  of  the  standard 
representations  set  forth  in  the  DTC 
Operational  Arrangements. 

(2)  For  Foreign  Regulation  S 
Securities,  DTC  will  require  from  the 
issuer  a  rider  to  the  Letter  of 
Representations  with  inter  alia 
additional  representations  relating  to 
the  securities  being  eligible  for  resale 
pursuant  to  Regulation  S  and  having  a 
CUSIP  or  CINS  identification  number 
different  from  the  CUSIP  or  CINS 
identification  number  of  any  registered 
securities  of  the  issuer  of  the  same  class. 

(3)  For  Foreign  Rule  144A  Securities, 
DTC  will  require  from  the  issuer  a  rider 
to  the  Letter  of  Representations  with 
inter  alia  additional  representations 
relating  to  the  securities  being  eligible 
for  resale  pursuant  to  Rule  144A,  having 


'^Securities  Exchange  Act  Release  No.  33672 
(February  23, 1994),  59  FR  10186  (March  3,  1994) 
(File  No.  SR-DTC-93-14)  (Order  Approving 
Proposed  Rule  Change  Relating  to  a  Clarification  of 
Rule  5). 
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a  CUSIP  or  GINS  identification  number 
different  from  the  CUSIP  or  GINS 
identification  number  of  any  registered 
securities  of  the  issuer  of  the  same  class 
and  whether  the  securities  are 
investment  grade  securities  or  securities 
designated  for  inclusion  in  an  SRO  Rule 
144A  System. 

With  respect  to  older  issues  of  Foreign 
Securities,  these  measures  include  the 
following.^® 

(1)  DTC  (a)  will  determine  that  any 
unregistered  Foreign  Securities 
deposited  with  DTC  have  a  CUSIP  or 
GINS  identification  number  that  is 
different  from  the  CUSIP  or  CINS 
identification  of  any  registered 
securities  of  the  issuer  of  the  same  class 
and  (b)  would  confirm  that  any  Foreign 
Rule  144A  Securities  deposited  with 
DTC  are  investment  grade  securities  or 
securities  designated  for  inclusion  in  an 
SRO  Rule  144A  System. 

(2)  DTC  will  require  from  any 
participant  that  wishes  to  deposit  any 
unregistered  Foreign  Securities  with 
DTC  or  engage  in  any  transactions  in 
unregistered  Foreign  Securities  through 
the  facilities  of  DTC  a  one-time  blanket 
Letter  of  Representations  (“Participant 
Foreign  Securities  BLOR”)  with  inter 
alia  representations  that  such 
Participant  (a)  will  not  deposit  any 
unregistered  Foreign  Securities  with 
DTC  unless  such  securities  are  eligible 
for  resale  without  registration  under  the 
Seciurities  Act  and  (b)  will  not  engage  in 
any  transactions  in  Foreign  Securities, 
including  any  distribution  of 
unregistered  Foreign  Securities  through 
the  facilities  of  DTC,  in  violation  of  the 
Securities  Act  and  the  rules  and 
regulations  of  the  Commission 
thereunder.’^ 

DTC  will  systemically  block  any 
Participant  that  has  not  executed  a 
Participant  Foreign  Securities  BLOR 
from  (a)  depositing  any  unregistered 
Foreign  Securities  with  DTC  or  (b) 
engaging  in  any  transactions  in 
unregistered  Foreign  Securities  through 
the  facilities  of  DTC. 

Additional  Documentation 

Although  the  foregoing 
documentation  for  new  issues  and  older 
issues  would  be  provided  by  issuers  or 

**  Foreign  Securities  that  have  historically  been 
traded  only  on  foreign  securities  exchanges  and  in 
foreign  over-the-counter  markets  can  be  deposited 
as  older  issues  and  transferred  by  book-entry 
through  the  facilities  of  DTC,  provided  that  they 
may  legally  be  resold  in  the  United  States  (i.e.,  they 
are  registered  under  the  Securities  Act  or  they  are 
eligible  for  resale  in  the  United  States  without 
registration  under  the  Securities  Act). 

’’’A  form  of  the  proposed  Participant  Foreign 
Securities  BLOR  is  attached  as  Exhibit  2  to  the 
proposed  rule  change  filed  by  DTC  with  the 
Commission. 


participants  in  connection  with  the 
deposit  of  Foreign  Securities  with  DTC 
and  as  a  condition  to  engaging  in 
transactions  in  Foreign  Securities 
through  the  facilities  of  DTC,  DTC  will 
have  the  right  to  adopt  associated 
procedures  to  determine  in  accordance 
with  Rule  5  Section  1  of  the  DTC  Rules 
and  its  obligations  as  a  registered 
clearing  agency  subject  to  regulation  by 
the  Commission  whether  any  other  or 
additional  documentation  will  be 
required. 

III.  Comments 

The  Commission  received  one 
comment  to  the  proposed  rule  change.^® 
The  comment  letter  was  written  on 
behalf  of  the  Operations  Committee  of 
the  Securities  Industry  and  Financial 
Markets  Association  (“SIFMA”)  and 
requests  that  the  Commission  approve 
the  proposed  rule  change.  SIFMA  notes 
in  its  letter  that  the  proposed  rule 
change  includes  procedures,  such  as  the 
Eligibility  Questionnaire  and  the 
Blanket  Letter  of  Representation,  that 
are  designed  (1)  to  prevent  DTC 
Participants  from  depositing 
unregistered  Foreign  Securities  at  DTC 
that  are  not'eligible  for  resale  under  the 
Securities  Act  and  (2)  to  prevent  DTC 
Participants  from  using  the  facilities  of 
DTC  to  engage  in  transactions  in 
unregistered  Foreign  Securities  that 
would  violate  the  Securities  Act  and  the 
rules  and  regulations  thereunder. 

SIFMA  states  that  given  these 
procedural  controls,  it  believes  that 
older  issues  of  unregistered  Foreign 
Securities  pose  no  additional  risk  to 
DTC  or  to  the  national  clearance  and 
settlement  system  and  that  participants 
and  the  markets  will  benefit  from 
making  a  wider  range  of  unregistered 
Foreign  Securities  eligible  for  deposit 
and  book-entry  transfer  at  DTC. 

IV.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  proposed  rule  change  expands  the 
kinds  of  Foreign  Securities  eligible  for 
deposit  and  book-entry  transfer  at  DTC 
to  include  not  only  new  issues  of 
Foreign  Securities  but  also  older  issues 
of  Foreign  Securities  such  as  securities 
that  currently  may  be  freely  traded 
outside  the  U.S.  over  the  counter  or  on 
foreign  exchanges  or  traded  in  the  U.S. 
in  the  over-the-counter  market  subject  to 
the  resale  restrictions  of  the  Securities 

Letter  from  Noland  Cheng,  Chairman, 
Operations  Committee,  Securities  Industry  and 
Financial  Markets  Association  {July  17,  2007). 


Act.  The  proposed  rule  change  also 
consolidates  DTC’s  procedures  for 
making  Foreign  Securities  DTC-eligible. 
By  allowing  DTC  participants  to 
consolidate  their  positions  in  Foreign 
Securities  at  DTC  instead  of  using  the 
services  of  several  custodians,  DTC 
participants  should  benefit  from  the  use 
of  DTC’s  efficient,  safe,  and  cost- 
efficient  operations.  This  should  be 
particularly  true  in  situations  where  one 
DTC  participant  is  transferring  Foreign 
Securities  to  another  DTC  participant. 
Accordingly,  we  find  that  the  proposed 
rule  change  is  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

While  DTC  states  in  the  filing  that 
issuers  and  participants  will  be 
responsible  not  to  engage  in  any 
transactions  in  Foreign  Securities, 
including  any  distribution  of 
unregistered  Foreign  Securities  through 
the  facilities  of  DTC,  in  violation  of  the 
Securities  Act  and  the  rules  and 
regulations  of  the  Commission,  DTC  is 
adopting,  as  set  forth  in  the  Policy 
Statement,  certain  measures  designed  to 
facilitate  compliance  by  issuers  and 
participants  with  the  securities  laws. 
These  measures,  as  outlined  in  section 
III  of  this  approval  order,  and  appear  to 
be  well  designed  to  reduce  the  potential 
for  the  misuse  of  DTC’s  systems  and 
facilities,  particularly  given  DTC’s 
experience  with  newer  issuers  of 
Foreign  Securities.  However,  we  expect 
DTC  to  monitor  the  effectiveness  of 
these  measures  and  to  modify  or  adopt 
additional  procedures  where  necessary. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  1 7 A  of  the  Act  and 
the  rules  and  regulations  thereunder.^’ 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2007-04)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  22 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-16752  Filed  8-23-07;  8:45  am] 
BILLING  CODE  801 0-01 -P 

2*  In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal's  impact  on 
effrciency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

22 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56279;  File  No.  SR-NASD- 
2007-047] 

Self-Regulatory  Organizations: 

National  Association  of  Securities 
Dealers,  Inc.  (n/k/a  Financial  Industry 
Regulatory  Authority,  Inc.);  Notice  of  . 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Amendments  to  Certain  Rules  in  Light 
of  Amendments  to  SEC  Rule  10a-1  and 
Regulation  SHO 

August  17,  2007. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  5, 
2007,  the  National  Association  of 
Securities  Dealers,  Inc.  (n/k/a  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”))  filed  with  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  ’ 
substantially  prepared  by  FINRA. 

FINRA  has  designated  the  proposed  rule 
change  as  constituting  a  “non- 
controversial”  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act,-*  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  amend  certain 
rules  and  repeal  Rule  5100  and  lM-5100 
in  light  of  the  elimination  of  SEC  Rule 
lOa-1  of  the  Act  and  the  amendments 
to  Regulation  SHO  under  the  Act. 

The  text  of  the  proposed  rule  change 
is  available  at  FINRA,  the  Commission’s 
Public  Reference  Room,  and  http:// 
WWW. finra.org. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FINRA  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  FINRA  has  prepared 


'  15  U.S.C.  78s(b)(l). 

2  17CFR  240.19b-4. 
M7CFR24O.19b-4(0(6).  , 


summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background  and  Discussion 

On  June  13,  2007,  the  Commission 
voted  to  adopt  certain  amendments  to 
SEC  Rule  lOa-1  and  Regulation  SHO 
under  the  Act.  The  amendments,  among 
other  things:  (1)  Eliminate  the  short  sale 
price  test  contained  in  SEC  Rule  lOa-1; 
(2)  add  Rule  201(a)  of  Regulation  SHO 
to  provide  that  no  price  test,  including 
any  price  test  of  any  self-regulatory 
organization  (“SRO”),  shall  apply  to 
short  sales  in  any  security:  (3)  add  Rule 
201(b)  of  Regulation  SHO  to  prohibit 
any  SRO  from  having  a  price  test;  and 
(4)  amend  Rule  200(g)  of  Regulation 
SHO  to  remove  the  requirement  that  a 
broker-dealer  mark  a  sell  order  of  an 
equity  security  as  “short  exempt”  if  the 
seller  is  relying  on  an  exception  from  ■ 
the  price  test  of  Rule  lOa-1,  or  any  price 
test  of  any  exchange  or  national 
securities  association.  The  amendments 
taSEC  Rule  lOa-1  and  Regulation  SHO 
became  effective  on  July  3,  2007."* 
However,  the  compliance  date  of  the 
amendments  was  July  6,  2007. 

The  purpose  of  this  proposed  rule 
change  is  to  make  conforming  changes 
to  FINRA  rules  to  reflect  the  elimination 
of  SEC  Rule  lOa-1  and  other 
amendments  to  Regulation  SHO  by:  (1) 
Eliminating  references  to  SEC  Rule  10a- 
1  in  FINRA  rules;  (2)  repealing  FINRA’s 
short  sale  rule  contained  in  Rule  5100 
and  IM-5100,  as  well  as  amending 
FINRA  rules  that  reference  Rule  5100  or 
IM-5100;  and  (3)  removing  any  “short 
exempt”  marking  requirements  in 
FINRA  rules. 

Elimination  of  References  to  SEC  Rule 
lOa-1  in  FINRA  Rules 

Currently,  Rule  3360  (Short-Interest 
Reporting)  requires  members  to  record 
and  report  short  interest  information  to 
FINRA.  Reportable  short  positions  are 
those  resulting  from  “short  sales’.’  as  the 
term  is  defined  in  SEC  Rule  200  of 
Regulation  SHO,  with  the  exception  of 
positions  that  meet  the  requirements  of 
subsections  (e)(1),  (6),  (7),  (8),  and  (10) 
of  Rule  lOa-1  of  the  Act.-’’  As  a  result  of 
the  repeal  of  SEC  Rule  lOa-1,  these 
subsections  will  no  longer  exist. 
Therefore,  FINRA  is  proposing  a 


•*  See  Securities  Exchange  Act  Release  No.  55970 
(June  28,  2007),  72  FR  36348  (July  3,  2007). 

5  See  Rule  3360(b)(1). 


technical  change  to  Rule  3360  to  replace 
the  references  to  these  exceptions  to 
SEC  Rule  lOa-1  with  the  underlying 
rule  text  of  each  provision.®  FINRA  also 
is  proposing  to  make  conforming 
amendments  to  IM-6130,  IM-6130C, 
IM-6130D,  IM-6130E  to  remove 
references  to  SEC  Rule  lOa-1. 

Repeal  of  FINRA’s  Short  Sale  Rule 

As  noted  above,  the  Commission  has 
removed  the  restrictions  on  the 
execution  prices  of  short  sales  and 
prohibited  SROs  from  having  price  tests. 
Rule  5100  governs  short  sales  of  over- 
the-counter  (“OTC”)  transactions 
reported  to  the  Alternative  Display 
Facility  or  a  Trade  Reporting  Facility. 
More  specifically.  Rule  5100  generally 
prohibits  a  member  from  effecting  short 
sales  in  NASDAQ  Global  Market  ^ 
securities  otherwise  than  on  an 
exchange  for  a  customer  account,  or  the 
member’s  own  account,  at  or  below  the 
current  national  best  (inside)  bid,  when 
the  current  national  best  (inside)  bid  is 
below  the  preceding  national  best 
(inside)  bid.  As  an  SRO,  FINRA  now  is 
prohibited  from  having  such  a  short  sale 
price  test  under  newly  adopted  SEC 
Rule  201. 

Accordingly,  FINRA  is  proposing  to 
repeal  its  short  sale  rule  contained  in 
Rule  5100  and  the  related  interpretive 
material  in  IM-5100  and  is  proposing 
conforming  changes  to  lM-6130,  IM- 
6130C,  IM-6130D.  IM-6130E  and  Rule 
9610  to  delete  references  to  Rule  5100 
in  such  rules. 

Removal  of  Short  Exempt  Marking 
Requirements  • 

Currently,  Rule  200(g)(2)  of 
Regulation  SHO  provides  that  a  short 
sale  order  must  be  marked  short  exempt 
if  relying  on  an  exception  from  the  short 
sale  price  test  in  SEC  Rule  lOa-1  or  any 
short  sale  price  test  of  an  exchange  or 
national  securities  association. 


As  part  of  the  C;omrnission’s  approval  of 
amendments  to  expand  Rule  3360  to  OTC  equity 
securities,  the  Commission  urged  FINRA  to  review 
the  exceptions  to  short  interest  reporting  to 
determine  whether  further  rulemaking  is 
appropriate.  See  Securities  Exchange  Act  Release 
No.  53224  (February  3.  2006),  71  FR  7101  (February 
10,  2006)  (order  approving  SR-NASD-2005-112). 
Additionally,  as  part  of  the  Commission’s  approval 
of  rule  changes  by  FINRA,  Amex,  and  the  NYSE  to 
increase  the  frequency  of  short  interest  reporting  to 
twice  per  month,  the  Commission  instructed 
FINRA.  among  other  SROs,  to  review  the  exceptions 
to  short  interest  reporting  to  determine  whether 
further  rulemaking  is  appropriate.  FINRA,  together 
with  the  other  SROs.  is  currently  conducting  such 
a  review.  If,  based  on  this  review,  a  determination 
is  made  that  further  rulemaking  is  warranted. 

FINRA  will  file  a  separate  rule  change  with  the 
Commission.  See  Securities  Exchange  Act  Release 
No.  55406  (March  6.  2007),  72  FR  11071  (March  12, 
2007)  (order  approving  SR-NASD-2006-131;  SR- 
NYSE-2006-111;  SR-Amex-2007-05). 
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Likewise,  certain  FINRA  rules  require 
members  to  indicate  on  their  transaction 
reports  whether  a  transaction  is  a  short 
exempt  transaction,  in  conformance 
with  SEC  Rule  200(g)(2).  In  light  of  the 
Commission’s  recent  amendments  to 
delete  the  short  exempt  marking 
requirement  from  its  rule,  FINRA  is 
proposing  conforming  changes  to  delete 
any  references  to  that  requirement  in  its 
rules.  As  such,  FINRA  proposes  to 
amend  Rules  4632,  4632A,  4632C, 

4632D,  4632E,  6130,  6130C,  6130D, 
6130E,  and  IM-6130,  IM-6130C,  IM- 
6130D,  IM-6130E  to  remove  the  short 
exempt  marking  requirements. 

Technical  Changes 

FINRA  also  is  proposing  to  make 
certain  technical  changes  to  the  text  of 
Rule  3360.  Specifically,  Rule  3360(b) 
prbvides  that,  subject  to  certain  limited 
exceptions,  short  positions  required  to 
be  reported  under  the  rule  are  those 
resulting  from  short  sales  as  the  term  is 
defined  in  Rule  200  of  Regulation  SHO. 
The  term  “short  sale”  is  actually 
defined  in  Rule  200(a)  of  Regulation 
SHO.  Therefore,  FINRA  is  proposing  to 
amend  the  text  of  Rule  3360  to  reference 
Rule  200(a)  of  Regulation  SHO,  not  Rule 
200  of  Regulation  SHO  to  eliminate  any 
confusion. 

Additionally,  FINRA  is  proposing  to 
amend  the  definition  of  “OTC  equity 
security”  in  Rule  3360  to  delete  the 
specific  reference  to  The  Nasdaq  Stock 
Market,  Inc.  as  it  is  now  covered  under 
the  term  “national  securities  exchange.” 

Implementation 

As  noted  above,  FINRA  has  filed  the 
proposed  rule  change  for  immediate 
effectiveness.  FINRA  proposes  July  6, 
2007  as  the  compliance  date  of  the 
proposed  rule  change,  to  coincide  with 
the  compliance  date  of  the  amendments 
to  SEC  Rule  lOa-1  and  Regulation  SHO. 
However,  with  respect  to  the  repeal  of 
the  short  sale  exempt  marking 
requirements,  firms  are  permitted  to 
continue  to  mark  transactions  as  “short 
exempt”  for  a  ninety-day  transitional 
period  after  the  July  6,  2007  compliance 
date  in  accordance  with  the  SEC  No- 
Action  relief  relating  to  the  “short 
exempt”  marking  requirement  of  Rule 
200(g)  of  Regulation  SHO. 

2.  Statutory  Basis 

FINRA  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that 
FINRA  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 


equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  FINRA  believes  that  the 
proposed  rule  change  is  necessary  and 
appropriate  to  comply  with  the 
amendments  to  SEC  Rule  lOa-1  and 
Regulation  SHO. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

FINRA  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  ®  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder.® 

FINRA  has  asked  the  Commission  to 
waive  the  30-day  operative  delay.  The 
Commission  believes  such  waiver  is 
consistent  with  the  protection  of 
investors  and  the  public  interest 
because  it  would  allow  the  proposed  - 
rule  change  to  be  effective  on  July  6, 
2007,  the  compliance  date  for  the 
amendments  to  Rule  lOa-1  and 
Regulation  SHO.’°  For  this  reason,  the 
Commission  designates  the  proposal  to 
be  operative  upon  filing  with  the 
Commission. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


8  15U.S.C.  78s(b)(3)(A). 

9  17CFR240.19b-4(f)(6). 

'“For  purposes  only  of  waiving  the  30-day  pre¬ 
operative  period,  the  Commission  has  considered 
the  proposed  rule  change’s  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASD-2007-047  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 

100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASD-2007-047.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  yom 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml)-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  FINRA.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All* 
submissions  should  refer  to  File 
Number  SR-NASD-2007-047  and 
should  be  submitted  on  or  before 
September  14,  2007. 


15  U.S.C.  78o-3(b)(6). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.il 
Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E7-16758  Filed  8-23-07;  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56285;  File  No.  SR-NASO- 
2007-049] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.  (n/k/a  Financial  Industry 
Regulatory  Authority,  Inc.);  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
NASD  Rule  3013  and  Accompanying 
Interpretive  Material  3013 

August  17,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  16, 
2007,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”), 
n/k/a  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”),  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  substantially  prepared  by 
FINRA.3  FINRA  has  designated  the 
proposed  rule  change  as  constituting  a 
“non-controversial”  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act,*!  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  amend  NASD 
Rule  3013  and  accompanying 
Interpretive  Material  3013  to  permit 
members  to  designate  co-chief  executive 
officers  and  multiple  chief  compliance 
officers  to  discharge  the  requirements  of 


”  17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  On  July  26,  2007,  the  Commission  approved  a 
proposed  rule  change  Bled  by  NASD  to  amend 
NASD’s  Certificate  of  Incorporation  to  reflect  its 
name  change  to  Financial  Industry  Regulatory 
Authority,  Inc.,  or  FINRA,  in  connection  with  the 
consolidation  of  the  member  firm  regulatory 
functions  of  NASD  and  NYSE  Regulation,  Inc.  See 
Securities  Exchange  Act  Release  No.  56146  (July  26, 
2007). 

<17  CFR  240.19b-4(f)(6). 


those  rules.  The  text  of  the  proposed 
rule  change  is  available  on  FINRA’s 
Web  site  {http://www.finra.org),  at 
FINRA,  and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FINRA  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  FINRA  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Rule  3013  (Annual 
Certification  of  Compliance  and 
Supervisory  Processes)  is  intended  to 
bolster  attention  to  members’ 
compliance  programs  by  requiring 
substantial  and  purposeful  interaction 
between  business  and  compliance 
officers  throughout  the  member  firm.  To 
that  end.  Rule  3013(a)  requires  each 
member  to  designate  and  specifically 
identify  on  Schedule  A  of  the  Uniform 
Application  for  Broker-Dealer 
Registration  (“Form  BD”)  a  principal  to 
serve  as  chief  compliance  officer 
(“CCO”).  Rule  3013(b)  requires  that  the 
chief  executive  officer  (“CEO”)  certify 
annually  that  the  member  has  in  place 
processes  to  establish,  maintain,  review, 
test  and  modify  written  policies  and 
procedures  reasonably  designed  to 
achieve  compliance  with  applicable 
NASD  rules,  MSRB  rules  and  federal 
securities  laws  and  regulations. 

The  certification  language  and 
additional  guidance  are  set  forth  in 
Interpretive  Material  (“IM”)  3013.  The 
certification  includes  not  only  a 
statement  that  the  member  has  in  place 
certain  compliance  processes,  but  also 
that  the  CECD  has  conducted  one  or  more 
meetings  with  the  CCO  in  the  preceding 
12  months  to  discuss  those  processes. 
The  interpretive  material  explains  that 
the  mandated  meetings  between  the 
CEO  and  CCO  must  include  a 
discussion  of  the  member’s  compliance 
efforts  to  date  and  identify  and  address 
significant  compliance  problems  and 
plans  for  emerging  business  areas.  The 
IM  further  sets  forth  the  expertise  that 
is  expected  of  a  CCO,  including  the 


process  of  gaining  an  understanding  of 
a  member’s  products,  services  and  line 
functions  that  need  to  be  the  subject  of 
compliance  policies  and  written 
supervisory  procedures. 

FINRA  recognizes  that  such  expertise 
may  reside  in  more  than  one  individual 
in  firms  with  distinct  business 
segments.  In  those  circumstances, 

FINRA  believes  the  purposes  of  the  rule 
can  be  achieved  with  equal  effect  by 
dividing  the  responsibility  of  advising 
the  member  on  its  compliance  scheme 
among  those  compliance  experts  within 
each  distinct  business  unit. 

Accordingly,  the  proposed  rule  change 
would  permit  a  member  to  designate 
multiple  chief  compliance  officers  on 
Schedule  A  of  Form  BD,  provided  that 
(1)  each  designated  CCO  is  a  principal 
of  the  firm;  (2)  the  member  precisely 
defines  and  documents  the  areas  of 
primary  compliance  responsibility 
assigned  to  each  designated  CCO  and 
makes  specific  provisions  for  which  of 
the  designated  CCOs  has  primary 
compliance  responsibility  in  areas  that 
can  reasonably  be  expected  to  overlap: 
(3)  each  designated  CCO  satisfies  all  of 
the  requirements  of  Rule  3013  and  IM- 
3013  with  respect  to  his  or  her  defined 
area  of  primary  compliance 
responsibility  as  if  that  individual  was 
the  member’s  only  CCO;  and  (4) 
collectively,  the  designated  CCOs  have 
the  responsibilities  and  expertise  that 
enable  them  to  consult  with  the  CEO  on 
the  totality  of  the  subject  matters 
required  to  be  addressed  in  the 
certification  by  the  CEO  under  Rule 
3013. 

Thus,  for  example,  IM-3013  explains 
that  member  must  conduct  one  or  more 
meetings  annually  between  the.  CEO  and 
CCO  to  (1)  discuss  and  review  the 
matters  that  are  the  subject  of  the 
certification:  (2)  discuss  and  review  the 
member’s  compliance  efforts  as  of  the 
date  of  such  meetings;  and  (3)  identify 
and  address  significant  compliance 
problems  and  plans  for  emerging 
business  areas.  A  member  that  chooses 
to  have  multiple  CCOs  under  the 
proposed  rule  change  would  be  required 
to  conduct  one  or  more  meetings 
annually  between  the  CEO  and  each 
designated  CCO,  individually  or 
collectively.  And  at  each  such  meeting, 
the  CEO  would  be  required  to  discuss 
with  each  CCO  the  required  topics,  but 
only  as  it  relates  to  the  particular  CCO’s 
defined  area  of  primary  compliance 
responsibility.  Similarly,  the  IM 
currently  requires  review  by  the  CCO  of 
the  report  evidencing  a  member’s 
processes  and  consultation  by  the  CEO 
with  the  CCO  prior  to  execution  of  the 
certification.  The  proposed  rule  change 
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would  require  review  by  and 
consultation  with  each  CCO. 

The  proposed  rule  change  also  would 
permit  the  designation  of  a  single  co- 
CEO  for  the  purposes  of  compliance 
with  Rule  3013  and  IM-3013  only.^ 
However,  in  contrast  to  the  proposal  to 
allow  co-CCOs,  co-CEOs  could  not 
divide  up  the  requirements  of  the  Rule 
and  interpretive  material;  rather,  each  of 
the  two  CEOs  would  be  required  to 
individually  discharge  all  of  the 
obligations  set  forth  in  Rule  3013  and 
IM-3013,  each  would  be  held 
responsible  for  the  representations  in 
the  certification  as  if  they  were  the 
member’s  only  CEO,  and  the  signature 
of  each  co-CEO  would  be  expected  to 
appear  on  the  same  single  annual 
certification. 

As  noted  in  Item  2  of  this  filing, 
FINRA  has  filed  the  proposed  rule 
change  for  immediate  effectiveness.  The 
effective  date  and  the  implementation 
date  will  be  the  date  of  filing,  July  16, 
2007. 

2.  Statutory  Basis 

FINRA  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A{b)(6)  of  the  Act,'*  which 
requires,  among  other  things,  that 
FINRA  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  FINRA  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  noted  above  in 
that  it  will  enhance  focus  on  members’ 
compliance  and  supervision  systems, 
thereby  decreasing  the  likelihood  of 
fraud  and  manipulative  acts  and 
increasing  investor  protection. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

FINRA  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.^ 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


®  Designation  of  a  co-CEO  pursuant  to  this 
proposed  rule  change  would  have  no  effect  on  any 
other  regulatory  obligation  imposed  on  a  member  or 
its  CEO. 

6  15U.S.C.  78o-3(b)(6j. 

7 15  U.S.C.  78a. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder.” 

A  proposed  rule  change  filed  under 
Rule  19b-(f)(6)  normally  may  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.**  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  in  the  public  interest 
because  it  will:  (1)  Improve  the 
compliance  certification  and 
supervisory  processes  of  members  by 
assigning  responsibility  in  multiple 
CCOs  based  on  expertise;  and  (2)  still 
make  the  designated  CCO  responsible 
for  compliance  in  his  or  her  area  of 
expertise  as  if  the  individual  was  the 
member’s  only  CCO.  For  this  reason,  the 
Commission  designates  that  the 
proposed  rule  change  become  operative 
immediately.** 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


» 17  CFR  240.19b-4(f)(6). 

’*Rule  19b— 4(f)(6)(iii)  requires  that  a  self- 
regulatory  organization  submit  to  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description  of  the  text  of 
the  proposed  rule  change,  at  least  five  days  prior 
to  the  date  of  filing  of  the  proposed  rule  change,  or 
shorter  time  as  designated  by  the  Commission. 
FINRA  has  saKsfied  the  five-day  pre-filing  notice 
requirement. 

'o/d. 

”  For  the  purposes  only  of  waiving  the  operative 
delay,  the  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 


change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://ivwvr.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASD-2007-049  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASD-2007-049.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed^ule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  FINRA.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NASD-2007-049  and 
should  be  submitted  on  or  before 
September  14,  2007. 

I’or  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *2 
Florence  E.  Harmon, 

Deputy  Secretary'. 

[FR  Doc.  E7-16761  Filed  8-23-07;  8:45  am] 
BILLING  CODE  8010-01 -P 


'2 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56280;  File  No.  SR- 
NYSEArca-2007-88] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  NYSE  Area 
Rule  6.72  and  the  Penny  Pilot  for 
Options  Trading 

August  17,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  August 
16,  2007,  the  NYSE  Area,  Inc.  (“NYSE 
Area”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
substantially  prepared  by  NYSE  Area. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  Area  proposes  to  amend  its 
options  trading  rules  in  order  to  extend 
the  Penny  Pilot  in  options  classes  in 
certain  issues  (“Pilot  Program”) 
previously  approved  by  the  Commission 
through  March  27,  2009. ^  The  Exchange 
also  proposes  to  expand  the  Pilot 
Program  in  two  phases:  (1)  The  first 
phase  will  start  on  September  28,  2007 
and  continue  through  March  27,  2008 
and  will  add  22  options  classes,  and  (2) 
the  second  phase  will  start  on  March  28, 

2008  and  continue  through  March  27, 

2009  and  will  add  approximately  28 
additional  option  classes.  The  text  of  the 
proposed  rule  change  is  available  at 
http://www.nysearca.com,  at  the 
Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


>  15  U.S.C.  78s(b)(l). 

2  17CFR  240.19b-4. 

^  See  Securities  Exchange  Act  Release  Nos.  55156 
(January  23.  2007),  72  FR  4759  (February  1,  2007) 
(SR-NYSEArca-2006-73)  and  56150  (July  26. 
2007),  72  FR  42460  (August  2,  2007)  (SR- 
NYSEArca-2007-56). 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  hereby  proposes  to 
extend  the  time  period  of  the  Pilot 
Program"*  through  March  27,  2009.  The 
Exchange  believes  the  benefits  to  public 
customers  and  other  market  participants 
who  will  be  able  to  express  their  true 
prices  to  buy  and  sell  options  have  been 
demonstrated  to  outweigh  the  increase 
in  quote  traffic. 

Tne  Exchange  also  proposes  to 
expand  the  Pilot  Program  in  two  phases. 
According  to  the  proposal,  the  first 
phase  will  start  on  September  28,  2007 
and  continue  through  March  27,  2008 
and  will  add  22  options  classes.  These 
22  options  classes  are  among  the  most 
actively  traded,  multiply  listed  options 
classes  based  on  national  average  daily 
volume  and,  together  with  the  existing 
13  pilot  classes,  represent 
approximately  35%  of  the  total  industry 
volume. 

The  22  additional  classes  are:  SPDR 
S&P  500  (SPY),  Apple  Inc.  (AAPL), 

Altria  Group  (MO),  Dendreon  Corp. 
(DNDN),  Amgen  Inc.  (AMGN),  Yahoo! 
Inc.  (YHOO),  Qualcomm  Inc.  (QCOM), 
General  Motors  (GM),  Energy  Select 
Sector  SPDR  (XLE),  Diamonds  Trust 
(DIA),  Oil  Services  HLDRS  (OIH),  NYSE 
Euronext  (NYX),  Cisco  Systems  (CSCO), 
Financial  Select  Sector  SPDR  (XLF), 
AT&T,  Inc.  (T),  Citigroup,  Inc.  (C), 
Amazon.com  Inc.  (AMZN),  Motorola 
Inc.  (MOT),  Research  in  Motion  Ltd. 
(RIMM),  Freeport-McMoRan  Copper  & 
Gold,  Inc.  (FCX),  ConocoPhillips  (COP), 
and  Bristol-Myers  Squibb  Co.  (BMY). 

Pursuant  to  the  proposal,  the  second 
phase  will  start  on  March  28,  2008  and 
continue  through  March  27,  2009  and 
will  add  approximately  28  additional 
options  classes.  These  28  options 
classes  will  be  among  the  most  actively 
traded,  multiply  listed  options  classes 
based  on  national  average  daily  volume, 
up  to  the  top  50  by  volume.  This  will 
bring  the  total  number  of  options  classes 
traded  pursuant  to  the  Pilot  Program  to 
63  (12  from  the  original  Pilot  Program, 

22  from  phase  one  of  the  proposed 
expansion,  and  28  from  phase  two  of  the 
proposed  expansion).® 


■*See  supra,  note  3. 

^  TJie  Exciiange  intends  to  submit  a  filing 
pursuant  to  Section  19(b)(3)(A)  of  the  Act  prior  to 
the  beginning  of  phase  two,  announcing  the  classes 


Aside  from  this  expansion,  all  other 
aspects  of  the  Pilot  Program  will  remain 
the  same.  Specifically,  for  option 
contracts  traded  pursuant  to  the  Pilot 
Program,  the  following  minimum 
increments  apply:  (1)  One  cent  ($0.01) 
for  all  options  contracts  in  QQQQ 
(Nasdaq-100  Index  Tracking  Stock),  (2) 
one  cent  ($0.01)  for  all  options  contracts 
that  are  trading  at  less  than  $3,  and  (3) 
five  cents  ($0.05)  for  all  option  contracts 
that  are  trading  at  or  above  $3.  NYSE 
Area  represents  that  the  Exchange  has 
the  necessary  system  capacity  to 
support  any  additional  series  listed  as 
part  of  the  Pilot  Program. 

The  Exchange  agrees  to  submit 
written  reports  to  the  Commission  that 
include  data  and  written  analysis  of 
information  collected  during  the  course 
of  the  Pilot  Program.  The  Exchange 
intends  to  submit  four  reports  within  30 
days  of  the  end  of  each  of  the  following 
report  periods:  (i)  May  1,  2007  through 
September  27,  2007,  (ii)  September  28, 
2007  through  Janueury  31,  2008,  (iii) 
February  1,  2008  through  July  31,  2008, 
and  (iv)  August  1,  2008  through  January 
31,  2009.  These  reports  will  include,  but 
will  not  be  limited  to,  data  and  analysis 
concerning  the  economic  and  capacity 
impact  of  the  Pilot  Program. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,®  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,7  in  particular,  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


to  be  added  to  the  Pilot  Program.  Pursuant  to  NYSE 
Area  Rule  6.72,  the  pilot  issues  will  also  be 
announced  to  the  Exchange’s  membership  via 
Regulatory  Bulletin  and  published  by  the  Exchange 
on  its  Web  site. 

6  15  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  forpgoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  also  requests  and 
encourages  interested  persons  to  submit 
comments  on  the  following  specific 
questions: 

•  Whether  there  are  circumstances 
under  which  options  classes  included  in 
the  Penny  Pilot  should  be  removed  from 
the  Pilot? 

•  If  so,  what  factors  should  be 
considered  in  making  the  determination 
to  remove  an  option  class  from  the 
Penny  Pilot? 

o  Should  an  objective  standard  be 
used?  For  instance,  should  an  option 
class  come  out  of  the  Penny  Pilot  if  its 
trading  volume  drops  below  a  threshold 
amount?  If  so,  what  should  that 
threshold  be?  Or,  should  an  option  class 
come  out  of  the  Penny  Pilot  if  it  is  no 
longer  among  the  most  actively-traded 
options?  If  so,  what  should  be 
considered  the  most-actively  traded 
options?  What  statistics  or  analysis 
should  be  used  to  support  a 
determination  to  remove  an  options 
class? 

o  Should  a  more  subjective  analysis 
be  allowed?  If  so,  what  factors  should  be 
taken  into  account? 

•  What  concerns  might  arise  by 
removing  an  option  from  the  Penny 
Pilot?  How  could  such  concerns  be 
ameliorated? 

•  How  frequently  should  the  analysis 
be  undertaken  [e.g.,  annually,  bi- 
annually,  quarterly),  or  should  the 
evaluation  be  an  automated  process? 


•  If  a  determination  is  made  that  an 
option  should  be  removed  from  the 
Penny  Pilot,  how  much  notice  should  be 
given  to  market  participants  that  the 
quoting  increment  will  change? 

Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-iNYSEArca-2007-88  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 

100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2007-88.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
'Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2007-88  and 
should  be  submitted  on  or  before 
September  14,  2007. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon,  , 

Deputy  Secretary. 

[FR  Doc.  E7-16759  Filed  8-23-07;  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-56272;  File  No.  SR-Phlx- 
2007-57] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  inc.; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Ruie 
Change  Relating  to  Trading  Sessions 
on  XLE 

August  16,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchemge  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  3, 
2007,  the  Philadelphia  Stock  Exchange, 
Inc.  (“Phlx”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  substantially  prepared  by  the 
Exchange.  The  Exchange  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4(f)(6)  thereunder which  renders 
the  proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  101,  Supplementary  Material 
.02  to  provide  for  securities  that  trade  in 
one  or  two,  but  nof  all  three,  trading 
sessions  on  XLE.'’  In  addition,  the 
Exchange  would  amend  the  rule  to 
require  the  Exchange  to  maintain  on  its 
Internet  Web  site  information  regarding 
securities  that  do  not  trade  in  all  three 


»17CFR200.30-3(a)(12). 

’  15  U.S.C.  78s(b)(l). 

2  17CF'R  240.19b-4. 

3 15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(n(6). 

5  Phlx  Rule  101  Supplementary  Material  .02(1)- 
(3)  describes  XLE’s  three  trading  sessions.  The  Pre 
Market  Session  begins  at  8  a.m.  Eastern  Time 
(“ET”)  and  concludes  at  the  commencement  of  the 
Core  Session.  The  Core  Session  begins  at  9:30  a.m. 
(ET)  and  concludes  at  4  p.m.  (ET),  provided  that  for 
specified  exchange-traded  funds,  the  Core  Session 
concludes  at  4:15  p.m.  (ET).  The  Post  Market 
Session  begins  following  the  conclusion  of  the  Core 
Session  and  concludes  at  6  p.m.  (ET). 
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sessions  on  XUE  and  securities' which 
have  a  Core  Session  that  lasts  until  4:15 
p.m.  (ET). 

•II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Phlx  Web  site  [http:// 
www.phlx.com],  at  the  Exchange’s 
Office  of  the  Secretary,  and  at  the 
Commission’s  Public  Reference  Room. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  trading  hours  of 
certain  securities  that  will  not  trade  on 
Phlx  during  the  entire  XLE  trading  day. 
Phlx  Rule  101  currently  provides,  in 
part,  that  XLE  shall  have  three  trading 
sessions  each  day:  A  Pre  Market  Session 
(8  a.m.  until  9:30  a.m.  (ET)),  a  Core 
Session  (9:30  a.m.  until  4  p.m.  (ET), 
except  for  certain  exchange-traded 
funds  (“ETFs”),  for  which  the  trading 
session  lasts  until  4:15  p.m.  (ET))  and  a 
Post  Market  Session  (which  begins  at 
the  conclusion  of  the  Core  Session  and 
lasts  until  6  p.m.  (ET)).  Proposed  Phlx 
Rule  101  would  include  a  li.st  of  those 
securities  which  are  eligible  to  trade  in 
one  or  more,  but  not  all  three  of  these 
trading  sessions.  Phlx  would  maintain 
on  its  Internet  Web  site  [http:// 
www.phlx.com)  a  list  that  identifies  all 
securities  traded  on  XLE  that  do  not 
trade  for  the  duration  of  each  of  the 
three  sessions  specified  in  Phlx  Rule 
101.  For  example,  certain  ETFs  that  are 
based  on  indexes  composed  of 
commodities  or  securities  not  registered 
in  the  United  States  may  not  be  eligible 
to  trade  during  the  entire  XLE  trading 
day  because  the  instruments  underlying 
the  indexes  underlying  the  ETF  are  not 
active  during  certain  times  and  therefore 
last  sale  or  other  data  used  to  determine 
the  index  value  is  not  available.  In 
addition,  Phlx  will  maintain  on  its 
Internet  Web  site  a  list  that  identihes  all 
secm-ities  traded  on  XLE  for  which  the 
Core  Session  is  extended  until  4:15  p.m. 


(ET).  Pursuant  to  the  proposed  rule, 

Phlx  would  also  be  required  to  update 
its  Web  site  promptly  and  indicate  on 
its  Web  site  a  “current  as  of’  date. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act®  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  emd,  in  general  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  fpregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act®  and  Rule  19b-4(f)(6)  thereunder.** 

A  proposed  rule  change  filed  under 
Rule  19b— 4(f)(6)  ***  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii),  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Exchange  has  asked  the  Commission  to 
waive  the  30-day  operative  delay.**  The 


6  15  U.S.C.  78f(b). 

7  5U.S.C.  78f(b)(5). 

8 15  U.S.C.  78s(b)(3)(A). 

9 17  CFR  240.19b-^(f){6). 

^°Id. 

"  17  CFR  240.19b-4(f)(6)(iii).  As  required  by  Rule 
19b— 4(f)(6),  the  Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief  description  and  text 


Commission  believes  that  such  waiver  is 
consistent  with  the  protection  of 
investors  and  the  public  interest 
because  the  proposed  rule  change 
should  provide  trcmsparency  and  more 
clarity  with  respect  to  the  trading  hours 
eligibility  of  certain  derivative  securities 
products.  For  this  reason,  the 
Commission  designates  the  proposed 
rule  change  as  operative  upon  filing 
with  the  Commission.  *2  The 
Commission  notes  that  the  filing  does 
not  change  the  trading  hours  of  the 
derivative  securities  produfcts  listed  in 
Phlx  Rule  101,  but  codifies  trading  hour 
sessions  that  have  been  established 
through  other  rule  changes  or  through 
the  use  of  the  Exchange’s  generic  listing 
standards  *®  pursuemt  to  Rule  19b— 4(e) 
under  the  Act.*"*  The  Commission  also 
notes  that  the  proposed  rule  change  is 
substantially  similar  to  the  rules  of 
another  national  securities  exchange.*® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmf;  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phbc-2007-57  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretcuy, 
Secvuities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2007-57.  This  file 


of  the  proposed  rule  change  at  least  five  days  prior 
to  the  date  of  filing  of  the  proposed  rule  change. 

For  purposes  only  of  waiving  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  rule’s  impact  on  efficiency,  competition  and 
capital  formation.  See  15  U.S.C.  78c(f). 

*8  See  e.g.,  Phlx  Rule  803(i)(ll)(l). 

17  CFR  240.19b-^(e). 

*8  See  Securities  Exchange  Act  Release  No.  55707 
(May  4,  2007),  72  Fit  26666  (May  10,  2007)  (SR- 
NYSEArca-2007-41). 
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number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec  gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Phlx.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Phlx-2007-57  and  should 
be  submitted  on  or  before  September  14, 
2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-16754  Filed  8-23-07;  8:45  am] 
BILLING  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56274;  File  No.  SR-Phlx- 
2007-54] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  and  Amendments  No.  1  and  2 
Thereto  Relating  to  Market  Access 
Providers 

August  16,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  6, 
2007,  the  Philadelphia  Stock  Exchange, 


'« 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(bKl). 

2  17  CFR  240.19b-4. 


Inc.  (“Phlx”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III,  below,  which  Items 
have  been  substantially  prepared  by  the 
Phlx.  The  Phlx  filed  Amendments  No.  1 
and  2  to  the  proposed  rule  change  on 
August  14,  2007  and  August  16,  2007, 
respectively.  The  Phlx  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b— 4(f)(2)  thereunder,'*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  fees  to  institute  a  new 
subsidy  program  (the  “Subsidy”),  which 
would  be  available  to  qualifying  Phlx 
member  organizations  that  offer  to 
customers  automated  order  routing 
systems  and  electronic  market  access  to 
U.S.  options  markets  (“Market  Access 
Providers”  or  “MAPs”)  and  which 
would  provide  such  qualified  Market 
Access  Providers  incentives  to  route 
additional  option  orders  to  the  Phlx  and 
to  offer  to  their  customers  certain 
services  that  are  intended  to  promote 
the  business  of  the  Phlx. 

The  Subsidy  would  be  applicable  to 
any  Exchange  member  organization  that 
qualifies  as  a  MAP  who  elects  to 
participate  by  submitting  any 
application(s)  and/or  form(s)  required 
by  the  Exchange  and  complying  with 
other  conditions  enumerated  below.  The 
Subsidy  would  apply  to  any  MAP  that 
has  elected  to  participate  for  the 
calendar  month  that  commences 
following  the  satisfaction  by  such  MAP 
of  all  conditions  of  participation,  and 
for  each  calendar  month  thereafter, 
provided  that  such  conditions  continue 
to  be  satisfied. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 


'  15  U.S.C.  78s(b)(3)(A). 

■*  17  CFR  240.19b-4(f](2). 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  incentives  to 
Exchange  member  organizations  and 
their  customers. 

For  a  MAP  to  be  eligible  for  the 
Subsidy,  a  MAP  (an  “Eligible  MAP”) 
would  be  required  to: 

(1)  Submit  any  required  Exchange 
applications  and/or  forms  for  Exchange 
approval  to  participate  as  an  Eligible 
MAP; 

(2)  Provide  to  its  customers  systems 
that  enable  the  electronic  routing  of 
equity  option  orders  to  all  of  the  U.S. 
options  exchanges,  including  the  Phlx; 

(3)  Provide  to  its  customers  current 
consolidated  market  data  from  the  U.S. 
options  exchanges; 

(4)  Interface  with  the  Phlx’s  API  to 
access  the  Exchange’s  electronic  options 
trading  platform,  Phlx  XL;  ® 

(5)  Oner  to  its  customers  a  customized 
interface  and  routing  functionality 
(including  sweep  function  described 
below)  such  that: 

(A)  The  Phlx  will  be  the  default 
destination  for  all  equity  option  orders 
(whether  marketable  or  not),  provided 
that  in  the  case  of  marketable  orders,  the 
Phlx  is  at  the  national  best  bid  or  offer 
(“NBBO”)  on  the  appropriate  side  of  the 
market  {i.e.,  the  contra-side  of  the  order 
that  is  routed  to  the  Phlx),  regardless  of 
size  or  time,  up  to  the  Phlx’s 
disseminated  size;  and 

(B)  The  MAP’s  option  order  routing 
functionality  incorporates  a  feature  that 
causes  equity  option  orders  at  a 
specified  price  to  be  routed 
simultaneously  to  multiple  exchanges 
with  a  single  click  (a  “sweep  function”), 
which  is  configured  to  route  all  such 
orders  (or,  if  such  orders  are  for  a  size 
larger  than  the  size  disseminated  by  the 
Phlx  on  the  opposite  side  of  the  market, 
at  least  the  portion  of  the  order  that 
corresponds  to  the  Phlx’s  disseminated 
size)  to  the  Phlx  as  the  default 
destination  for  execution  for  a  size  up 
to  the  full  size  quoted  on  the  Phlx, 
provided  that,  in  the  case  of  marketable' 
orders,  the  Phlx  disseminated  price  on 
the  appropriate  side  of  the  market  is  at 
the  NBBO;  . 

(6)  Configure  its  own  option  order 
routing  functionality  such  that  it  is 
configured  as  described  in  sub- 


®  See  Securities  Exchange  Act  Release  No.  50100 
duly  27,  2004),  69  FR  46612  (August  3,  2004)  (SR- 
Phlx-2003-59). 
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paragraphs  5{A)  and  (B)  above,  with 
respect  to  all  equity  option  orders  as  to 
which  the  MAP  has  discretion  as  to 
routing  (“MAP  Routing  Orders”); 

(7)  Ensure  that  the  customized 
functionality  described  in  sub- 
paragraphs  (5)  and  (6)  above  permits 
users  submitting  equity  option  orders 
through  such  system(s)  to  manually 
override  the  Phlx  as  the  default 
destination  on  an  order-by-order  basis; 
and 

(8)  Enter  into  and  maintain  an 
agreement  with  the  Exchange  to 
function  as  an  Eligible  MAP  and  be  in 
compliance  with  all  terms  thereof. 

The  Agreement 

In  the  agreement  referred  to  in  sub- 
paragraph  (8)  above,  Eligible  MAPs  will 
undertake  to  offer  to  their  customers  the 
customized  interface  described  in  sub- 
paragraph  (5)  above.  In  addition, 

Eligible  MAPs  will  also  undertake  to 
provide  support  for  such  customized 
interface  for  those  customers  that 
receive  the  service  described  in  sub- 
paragraph  (5)  above.  Nothing  in  the 
agreement  would  obligate  a  MAP’s 
customer  to  exclusively  use  an  Eligible 
MAP’s  order  routing  system. 

Furthermore,  nothing  in  the 
agreement  would  relieve  Eligible  MAPs 
from  complying  with  their  best 
execution  obligations.  Specifically,  the 
Eligible  MAP  would  need  to,  on  a 
regular  and  at  least  a  quarterly  basis, 
conduct  best  execution  evaluations.  If, 
based  upon  its  regular  best  execution 
analysis,  the  Eligible  MAP  deteririines 
that  the  routing  of  MAP  Routing  Orders 
to  the  Phlx  using  the  feature  described 
in  sub-paragraph  (6)  above  would,  with 
respect  to  particular  options,  be 
inconsistent  with  the  highest  quality  of 
execution  standards,  then  the  Eligible 
MAP  may  disable  and  suspend  the 
features  described  in  sub-paragraphs  (5) 
and  (6)  above  with  respect  to  such 
options  and  for  such  period  the  Eligible 
MAP  determines  such  inconsistency 
exists. 

Eligible  MAPs  will  covenant  to  refrain 
from  entering  into  arrangements  with 
other  exchanges  or  execution  venues 
where  such  exchange  or  execution 
venue  will  have  the  same  routing 
position  as,  or  priority  over,  the  Phlx  as 
the  default  destination  for  option  orders 
described  in  sub-paragraphs  (5)  and  (6) 
above,  unless  the  Phlx  otherwise 
consents.  Such  covenant  will  terminate 
on  the  date  which  is  the  last  calendar 
day  of  the  year  that  is  one  year  from  the 
date  of  the  agreement;  provided  that  the 
Phlx  may,  by  giving  written  notice  to 
the  Eligible  MAP,  elect  to  extend  such 
covenant  for  additional  one-year  terms, 
in  which  case  the  per  contract  fee  (as 


described  in  the  first  paragraph  under 
“Calculation  of  the  Subsidy”  below) 
during  any  extension  period  for  that 
Eligible  MAP  shall  be  $0.01  per  contract 
greater  than  the  Subsidy  Rate  (as 
defined  below)  then  in  effect  at  the  date 
of  renewal,  so  long  as  such  covenant 
remains  in  effect.  Notwithstanding  the 
termination  of  the  covenant  as  described 
above,  the  agreement  shall  otherwise 
remain  in  effect. 

Calculation  of  the  Subsidy 

The  Subsidy,  payable  to  Eligible 
MAPs  monthly,  would  be  an  amount 
per  contract  (the  “Subsidy  Rate”)  of 
$0.10  for  each  Eligible  Contract  (as 
defined  below)  in  the  immediately 
preceding  calendar  month  above  the 
particular  Eligible  MAP’s  Baseline 
Order  Flow  (as  defined  below). 

•  “Eligible  Contracts”  means 
contracts  that  result  from  the  execution 
on  the  Phlx  of:  (1)  Equity  option  orders 
(other  than  crosses)  sent  electronically 
to  an  Eligible  MAP  (and  routed  to  the 
Phlx  electronically  by  the  Eligible  MAP) 
by  its  customers;  and  (2)  MAP  Routing 
Orders  (other  than  crosses)  sent 
electronically  by  the  Eligible  MAP. 

•  “Baseline  Order  Flow”  for  an 
Eligible  MAP  means  the  higher  of:  (1) 
500,000  contracts;  or  (2)  the  average 
contracts  per  month,  calculated  for  the 
3-month  period  immediately  preceding 
the  Eligible  MAP  entering  into  the 
agreement  with  the  Phlx  as  described  in 
sub-paragraph  (8)  above,  that  resulted 
from  the  execution  on  the  Phlx  of  equity 
option  orders  (other  than  crosses)  routed 
to  the  Phlx  electronically  by  such 
Eligible  MAP. 

The  Volume- Bonus 

The  Exchange  will  pay  each  Eligible 
MAP  $50,000  per  month  (the  “Volume 
Bonus”)  for  each  month  in  which  the 
Eligible  Contracts  of  such  Eligible  MAP 
in  the  immediately  preceding  calendar 
month  exceed  the  higher  of:  (1) 
1,500,000;  or  (2)  three  times  the 
Baseline  Order  Flow  of  such  Eligible 
MAP.  The  Volume  Bonus  shall  be  in 
addition  to  the  amount  for  any  Subsidy 
that  is  payable. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ®  in  general,  and  furthers  the 
objectives  of  Sections  6(b)(4)  and  6(b)(5) 
of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 


6  15  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4)  and  (5). 


facilities,  as  well  as  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi'ee  and  open  national 
market  system,  and,  in  general,  to 
protect  investors  and  the  public  interest, 
by  establishing  a  Subsidy  that 
encourages  the  routing  of  equity  options 
business  to  the  Exchange. 

B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act”  and  Rule  19b- 
4(f)(2)  ^  thereunder,  because  it  involves 
a  member  due,  fee,  or  other  charge.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2007-54  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 


6 15  U.S.C.  78(s)(b)(3)(A)(ii). 
»17  CFR  24O.19b-4(0(2). 
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All  submissions  should  refer  to  File 
Number  SR-Phlx-2007-54.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Phlx.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Phlx-2007-54  and  should 
be  submitted  on  or  before  September  14, 
2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*” 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E7-16755  Filed  8-23-07;  8:45  am] 
BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56284;  File  No.  SR-Phlx- 
2007-62] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  the  Extension  and 
Expansion  of  a  Pilot  Program  To  Quote 
and  Trade  Certain  Option  Series  in 
Increments  of  $0.01 

August  17,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thereunder,^ 


’o  17  CFR  200.30-3{a)(12). 
*  15  U.S.C.  78s(bKl). 

2 17  CFR  240.19b-4. 


notice  is  hereby  given  that  on  August 
17,  2007  the  Philadelphia  Stock 
Exchange,  Inc.  (“Phlx”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  substantially  prepared  by  the 
Phlx.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator}'  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  and 
expand  a  pilot  program  (the  “Pilot”) 
that  permits  certain  options  series  to  be 
quoted  and  traded  in  increments  of 
$0.01,  through  March  27,  2009.  The 
extended  Pilot  would  include  additional 
options  that  are  not  part  of  the  current 
Pilot.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  {http://www.phlx.com),  at 
the  offices  of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The  . 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  continue  to  permit 
specified  options  series  to  be  quoted 
and  traded  in  increments  of  $0.01  by 
extending  the  Pilot  through  March  27, 
2009,  and  to  expand  the  Pilot  to  include 
additional  options,  as  described  more 
fully  below.  The  Exchange  believes  that 
including  additional  options  in  the  Pilot 
should  provide  greater  breadth  and 
depth  of  experience  in  quoting  and 
trading  options  series  in  increments  of 
$0.01,  and  should  therefore  enable  the 
Exchange  to  better  analyze  the  impact  of 
the  Pilot  on  the  options  marketplace. 


Current  Pilot 

The  current  Pilot  began  on  January  26, 
2007,3  and  was  thereafter  extended 
through  September  27,  2007.^*  All  series 
in  options  included  in  the  Pilot  (“Pilot 
Options,”  listed  below’)  trading  at  a 
price  of  less  than  $3.00  are  currently 
quoted  and  traded  in  minimum 
increments  of  $0.01,  and  Pilot  Options 
with  a  price  of  $3.00  or  higher  are 
currency  quoted  and  traded  in 
minimum  increments  of  $0.05,  except 
that  options  overlying  the  Nasdaq-100 
Index  Tracking  Stock  (“QQQQ”)  ^  are  • 
quoted  and  traded  in  minimum 
increments  of  $0.01  for  all  series 
regardless  of  the  price.  A  list  of  all  Pilot 
Options  was  communicated  to 
membership  via  Exchange  circular. 

The  options  included  in  the  current 
Pilot  are: 


Symbol 

1 - 

1  Underlying  security 

IWM  . 

(shares  Russell  2000 

QQQQ  . 

QQQQ 

SMH . 

Semiconductor  Holders 

GE  . 

General  Electric 

AMD . 

Advanced  Micro  Devices 

MSFT . 

Microsoft 

INTO  . 

Intel 

CAT  . 

Caterpillar 

WFMI  . 

Whole  Foods 

TXN  . 

Texas  Instruments 

A  . 

Agilent  Tech  Inc. 

FLEX . 

Flextronics  International 

SUNW . 

Sun  Micro 

Expanded  Pilot 

The  Exchange  proposes  to  expand  the 
current  Pilot  to  include  additional 
options  in  two  phases,  beginning  on 
September  28,  2007. 


3  See  Securities  Exchange  Act  Release  No.  55153 
(January  23,  2007),  72  FR  4553  (January  31,  2007) 
(SR-Phlx-2006-74).  In  that  filing,  the  Exchange 
also  made  conforming  amendments  to  various 
Exchange  rules  in  order  to  be  consistent  with  the 
Pilot.  These  conforming  changes  were  also 
approved  on  a  six-month  pilot  basis.  Therefore,  the 
Exchange  is  proposing  to  extend  the  effective  date 
for  these  rules  through  March  27,  2009. 

•*  See  Securities  Exchange  Act  Release  No.  56141 
(July  24,  2007),  72  FR  42216  (August  1,  2007)  (SR- 
Phlx-2007-53). 

^The  Nasdaq-lOO’ ,  Nasdaq-100  Index*,  Nasdaq*, 
The  Nasdaq  Stock  Market*,  Nasdaq-100  Shares*^'^, 
Nasdaq-100  Trust'**’’,  Nasdaq-100  Index  Tracking 
Stock-'*'^,  and  QQQ'**’’  are  trademarks  or  service 
marks  of  The  Nasdaq  Stock  Market,  Inc.  (Nasdaq) 
and  have  been  licensed  for  use  for  certain  purposes 
by  the  Philadelphia  Stock  Exchange  pursuant  to  a 
License  Agreement  with  Nasdaq.  The  Nasdaq-100 
Index*'  (the  Index)  is  determined,  composed,  and 
calculated  by  Nasdaq  without  regard  to  the 
Licensee,  the  Nasdaq-100  Trust-'*'**,  or  the  beneficial 
owners  of  Nasdaq-100  Shares'*'*'.  Nasdaq  has 
complete  control  2md  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  methods  for 
determining,  comprising,  or  calculating  the  Index  in 
the  future. 
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Phase  I 

Phase  I  would  begin  September  28, 
2007,  and  would  continue  through 
March  27,  2008.  Phase  I  would  include 
the  original  13  Pilot  Options,  together 
with  22  additional  options.  The  22  new 
options  (listed  below),  combined  with 
the  original  13,  would  represent 
approximately  35%  of  national  trading 
volume  based  on  year-to-date  trading 
volume  data  (through  July  16,  2007) 
from  the  Options  Clearing  Corporation 
(“OCC”).  Excluded  from  this  phase  are 
Google,  NDX  and  RUT  due  to  their 
relatively  high  premiums. 

All  Pilot  Options  in  Phase  I  would 
trade  in  $0.01  increments  in  series 
trading  below  $3.00,  and  in  $0.05 
increments  in  series  trading  at  $3.00  and 
above,  except  that  options  on  QQQQ 
would  continue  to  trade  in  increments 
of  $0.01  for  all  series. 

Options  to  be  added  to  the  Pilot  in 
Phase  I: 


Symbol 

Underlying  security 

SPY  . 

SPDR  Trust  Series  1 

AAPL  . 

Apple  Inc. 

MO . 

Altria  Group  Inc. 

DNDN  . 

Dendreon  Corporation 

AMGN  . 

Amgen,  Inc. 

YHOO  . 

Yahoo!,  Inc. 

QCOM  . 

Qualcomm,  Inc. 

GM  . 

General  Motors  Corporation  ^ 

XLE . 

S&P  Energy  Select  Sector 
SPDR 

DIA . 

DIAMONDS  Trust  Series  1 

OIH  . 

Oil  Services  HOLDRS 

NYX  . 

NYSE  Euronext 

CSCO  . 

Cisco  Systems,  Inc. 

XLF  . 

S&P  Financial  Select  Sector 
SPDR 

T  . 

AT&T  Corporation 

C  . 

Citigroup,  Inc. 

AMZN  . 

Amazon.com,  Inc. 

MOT . 

Motorola,  Inc. 

RIMM  . 

Research  in  Motion,  Ltd. 

FOX  . 

Freeport-McMoRan  Cooper  & 
Gold,  Inc. 

COP . 

ConocoPhillips 

BMY . 

Bristol-Meyers  Squibb  Company 

The  Exchange  would  issue  a  circular 
to  membership  identifying  the  options 
to  be  added  to  the  Pilot  in  Phase  I. 


Phase  II 

Phase  II  would  begin  March  28,  2008, 
and  would  extend  for  one  year,  through 
March  27,  2009.  Options  would  be 
added  to  the  Pilot  in  Phase  II  such  that 
the  Top  50  multiply  listed  options  by 
national  volume  would  be  included, 
bringing  the  total  number  of  options  in 
the  Pilot  to  63.  Thus,  any  multiply  listed 
options  in  the  Top  50  that  are  not 
included  in  Phase  I  would  be  added  to 
the  Pilot  in  Phase  II.  The  Exchange 
would  file  a  proposed  rule  change  under 
Section  (b)(3)(A)  of  the  Act,  and  would 


issue  a  circular  to  membership, 
identifying  the  options  to  be  added  to 
the  Pilot  in  Phase  II. 

Again,  all  penny  options  in  Phase  II 
would  trade  in  $0.01  increments  in 
series  trading  below  $3.00,  and  in  $0.05 
increments  in  series  trading  at  $3.00  and 
above.  Options  on  QQQQ  would 
continue  to  trade  in  increments  of  $0.01 
for  all  series. 

Reporting 

The  Exchange  would  submit  four  (4) 
reports  on  the  Pilot  analyzing  its  impact 
on  the  quality  of  the  Exchange’s  markets 
and  on  capacity,  which  would  be  due 
on  the  last  day  of  the  calendar  month 
following  a  specified  period,  as  follows; 
Report  #1  would  cover  the  period  from 

May  1,  2007-September  27,  2007 
Report  #2  would  cover  the  period  from 

September  28,  2007-January  31,  2008 
Report  #3  would  cover  the  period  firom 

February  1,  2008-July  31,  2008 
Report  #4  would  cover  the  period  from 

August  1,  2008-January  31,  2009 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,®  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^  in  particular,  in  that  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  by 
expanding  the  Pilot  to  include  more 
options  series.' 

B.  Self-Regulatory  Organization’s 
Statement  on  Rurden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


6  15U.S.C.  78f(b). 

'  15  U.S.e.  78f(b)(5). 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  also  requests  and 
encourages  interested  persons  to  submit 
comments  on  the  following  specific 
questions: 

•  Whether  there  are  circumstances 
under  which  options  classes  included  in 
the  Penny  Pilot  should  be  removed  from 
the  Pilot? 

•  If  so,  what  factors  should  be 
considered  in  making  the  determination 
to  remove  an  option  class  from  the 
Penny  Pilot? 

o  Should  an  objective  standard  be 
used?  For  instance,  should  an  option 
class  come  out  of  the  Penny  Pilot  if  its 
trading  volume  drops  below  a  threshold 
amount?  If  so,  what  should  that 
threshold  be?  Or,  should  an  option  class 
come  out  of  the  Penny  Pilot  if  it  is  no 
longer  among  the  most  actively-traded 
options?  If  so,  what  should  be 
considered  the  most-actively  traded 
options?  What  statistics  or  analysis 
should  be  used  to  support  a 
determination  to  remove  an  options 
class? 

o  Should  a  more  subjective  analysis 
be  allowed?  If  so,  what  factors  should  be 
taken  into  account? 

•  What  concerns  might  arise  by 
removing  an  option  from  the  Penny 
Pilot?  How  could  such  concerns  be 
ameliorated? 

•  How  frequently  should  the  analysis 
be  undertaken  (e.g.,  annually,  bi- 
annually,  quarterly),  or  should  the 
evaluation  be  an  automated  process? 

•  If  a  determination  is  made  that  an 
option  should  be  removed  from  the 
Penny  Pilot,  how  much  notice  should  be 
given  to  market  participants  that  the 
quoting  increment  will  change? 

Comments  may  be  submitted  by  any 
of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2007-62  on  the 
subject  line. 
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Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NEr,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2007-62.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://\vww.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Phlx-2007-62  and  should 
be  submittedon  or  before  September  14, 
2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.” 

Florence  E.  Harmon. 

Deputy  Secretary. 

[FR  Doc.  E7-16760  Filed  8-23-07;  8:45  am] 
BILLING  CODE  SOIO-OI-P 

DEPARTMENT  OF  STATE 

[Public  Notice  5886] 

Industry  Advisory  Panel:  Notice  of 
Open  Meeting 

The  Industry  Advisory  Panel  of 
Overseas  Buildings  Operations  will 
meet  on  Thursday,  September  20,  2007 
from  9:30  until  3:30  p.m.  Eastern 
Standard  Time.  The  meeting  will  be 

"  17  CFR  200.30-3(a)(12). 


held  in  room  1107  of  the  U.S. 
Department  of  State,  located  at  2201  C 
Street,  NW.,  (entrance  on  23rd  Street), 
Washington,  DC.  For  logistical  and 
security  reasons,  it  is  imperative  that 
everyone  enter  and  exit  using  only  the 
23rd  Street  entrance.  The  majority  of  the 
meeting  is  devoted  to  an  exchange  of 
ideas  between  the  Department’s  Bureau 
of  Overseas  Building  Operations’  senior 
management  and  the  panel  members,  on 
design,  operations,  and  building 
maintenance.  Members  of  the  public  are 
asked  to  kindly  refrain  from  joining  the 
discussion  until  Director  Williams 
opens  the  discussion  to  them. 

Entry  to  the  building  is  controlled;  to 
obtain  pre-clearance  for  entry,  members 
of  the  public  planning  to  attend  should 
provide,  by  September  12,  2007,  their 
name,  professional  affiliation,  date  of 
birth,  citizenship,  and  a  valid 
government-issued  ID  number  (i.e.,  U.S. 
government  ID,  U.S.  military  ID, 
passport,  or  drivers  license  (and  state)) 
by  e-mailing:  iapr@state.gov.  Due  to 
limited  space,  please  remember  that 
only  one  person  per  company  may 
register. 

If  you  have  any  questions,  please 
contact  Andrea  Specht  at 
spechtam@state.gov  or  on  (703)  516- 
1544. 

Dated;  August  16,  2007. 

Charles  E.  Williams, 

Director  and  Chief  Operating  Officer, 
Overseas  Buildings  Operations,  Department 
of  State. 

[FR  Doc.  E7-16834  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  FAA  Approval  of  the  Noise 
Compatibility  Program  at  Great  Falls 
International  Airport,  Great  Falls,  MT 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  FAA  Approval  of 
Noise  Compatibility  Program  14  CFR 
Part  150,  Great  Falls  International 
Airport,  Great  Falls,  Montanta. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Great  Falls 
International  Airport  under  the 
provisions  of  49  U.S.C.  (the  Aviation 
Safety  and  Noise  Abatement  Act, 
hereinafter  referred  to  as  “the  Act’’)  and 
14  CFT  Part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 


96-52  (1980).  On  February  13,  2007,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Great  Falls 
International  Airport  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  August  8,  2007,  the 
FAA  approved  the  Great  Falls 
International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program, 
approved  by  the  Airport,  were  approved 
in  whole  or  in  part  by  FAA. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Great  Falls 
International  Airport  noise 
compatibility  program  is  August  8, 

2007. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Gates,  Federal  Aviation  Administration, 
Helena  Airports  District  Office,  2725 
Skyway  Drive,  Suite  2,  Helena,  MT, 
telephone  406-449-5271,  e-mail 
gary.gates@faa.gov.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Great  Falls 
International  Airport,  effective  August 
8,  2007. 

Under  section  47504  of  the  Act,  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
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uses  around  the  airport  and  preventing 
the  introduction  of  additional  non- 
compatihle  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  hy  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Helena  Airports 
District  Office  in  Helena,  Montana. 

Great  Falls  International  Airport 
submitted  to  the  FAA  on  February  2, 
2007,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study.  The  Great  Falls 
International  Airport  noise  exposure 
maps  were  determined  to  FAA  to  be  in 
compliance  with  applicable 
requirements  on  February  13,  2007. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
•February  26,  2007  (FR  Volume  72, 
Number  37,  pages  8412  and  8413). 

The  Great  Falls  International  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  2005 
through  2016.  It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  noise  compatibility  program  as 
described  in  section  47504  of  the  Act. 


The  FAA  began  its  review  of  the 
program  on  February  13,  2007,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  or  modified  flight  procedures  for 
noise  control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained  ten 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  Eight  of  these  were 
approved  by  the  Airport  requiring  an 
FAA  determination.  The  fAa 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
FAA  effective  August  8,  2007. 

The  program  elements  were  approved 
as  follows  and  as  further  described  in 
the  Record  of  Approval. 

Recommendation  one — Amend  Local 
Zoning  Ordinances  to  Minimize  New 
Non-compatible  Land  Uses  was 
approved  except  for  clarified  FAA 
involvement  regarding  height 
restrictions.  This  element  will  be 
addressed  on  a  case-by-case  basis  under 
project  specific  14  CFR  Part  77 
evaluations. 

Recommendation  two:  Create  Fair 
Disclosure  Agreements  within  the 
Airport  Influence  Area; 

Recommendation  three:  Amend 
Existing  Building  Codes; 

Recommendation  four:  Prohibit  Noise 
Sensitive  Land  Use  with  the  65  DNL; 

Recommendation  five:  Prohibit 
Residential  Densities  Greater  than  2—4 
units/acre; 

Recommendation  seven:  Sound 
Attenuation  and  Undeveloped  Land 
Purchase; 

Recommendation  nine:  Periodic 
Review  of  Aeronautical  Operations  and 
Part  150  Updates: 

Recommendation  ten:  Establish  Local 
Committee  to  Monitor  150  Program; 

Recommendation  six  and  eight  were 
not  approved  by  the  Airport  Authority 
and  required  no  action  by  FAA. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  signed  by 
the  Airports  Division  Manager, 
Northwest  Mountain  Region  on  August 
8,  2007.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the 
submittal,  are  available  for  review  at  the 
FAA  office  listed  above  and  at  the 
administrative  offices  of  the  Great  Falls 
International  Airport.  The  Record  of 
Approval  also  will  be  available  on-line 
at  http-J /www.faa.gov/arp/ 
environmen  taI/1 4cfrl  50/indexl4.  cfm . 


Issued  in  Renton,  Washington  August  8, 
2007. 

Donna  P.  Taylor, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  07-4153  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
07-02-C-00-PFN  To  Impose  a 
Passenger  Facility  Charge  (PFC)  at 
Panama  City/Bay  County  International 
Airport,  Panama  City,  FL,  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  at  the  Reiocated  Panama  City/ 
Bay  County  International  Airport, 
Panama  City,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Panama  City/Bay 
County  International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  24,  2007. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  .Airports  District 
Office,  Suite  400,  5950  Hazeltine 
National  Drive,  Orlando  FL  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Randy 
Curtis,  Executive  Director,  at  the 
following  address:  Panama  City/Bay 
County  International  Airport,  3173 
Airport  Road,  Panama  City,  Florida, 
32405. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  (PA)  under 
§158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Moore,  Program  Manager, 
Orlando  ADO,  (407)  812-6331, 
extension  120.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Panama  City/Bay  County  International 
Airport  under  the  provisions  of  the  49 


48726 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  16,  2007,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Panama  City/Bay  County 
International  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  14,  2007. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
December  1,  2007. 

Proposed  charge  expiration  date: 
March  1,  2038. 

Level  of  the  proposed  PFC:  $4.50. 
Total  estimated  PFC  revenue: 
$41,968,640. 

Brief  description  of  proposed 
project(s):  Relocate  Panama  City/Bay 
County  International  Airport:  Site 
Development,  Primeiry  Runway  Paving, 
Paving/Lighting/Navaids  Installation, 
Terminal  Construction,  Utilities 
Installation  and  Facilities  Construction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at:  1701 
Columbia  Avenue,  College  Park  GA, 
30337. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Panama 
City/Bay  County  International  Airport 
Authority. 

Issued  in  Orlando,  FL  on  August  17,  2007. 
W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  07-4152  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2007-28660] 

Agency  Information  Collection 
Activities;  Revision  of  an  Approved 
Information  Collection:  Accident 
Recordkeeping  Requirements 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
FMCSA  announces  its  plan  to  submit 
the  Information  Collection  Request  (ICR) 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  This  information 
collection  concerns  the  requirement  that 
motor  carriers  maintain  a  record  of  all 
accidents  in  which  their  commercial 
motor  vehicles  (CMVs)  are  involved. 

The  collection  is  necessary  for  FMCSA 
to  assess  the  effectiveness  of  the  safety 
management  controls  of  motor  carriers. 
On  April  23,  2007,  FMCSA  published  a 
Federal  Register  notice  allowing  for  a 
60-day  comment  period  on  the  ICR.  One 
Comment  was  received. 

DATES:  Please  send  your  comments  by 
September  24,  2007.  OMB  must  receive 
your  comments  by  this  date  in  order  to 
act  quickly  on  the  ICR. 

ADDRESSES:  You  may  submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725 
Seventeenth  Street,  NW.,  Washington, 
DC  20503,  Attention:  DOT/FMCSA  Desk 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Tom  Yager,  Chief,  Driver  &  Carrier 
Operations  Division,  Office  of  Bus  & 
Truck  Standards  and  Development 
(MC-PSD):  Telephone:  202-366-4009; 
e-mail  MCPSD@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Accident  Recordkeeping 
Requirements. 

OMB  Control  Number:  2126-0009. 

Type  of  Request:  Revision  of  a 
currently-approved  collection. 

Respondents:  Motor  Carriers. 

Estimated  Number  of  Respondents: 
106,800  motor  carriers. 

Estimated  Time  per  Response:  18 
minutes.  ^ 

Expiration  Date:  September  30,  2007. 

Frequency  of  Response:  Once  per 
year. 

Estimated  Total  Annual  Burden: 
32,040  hours.  106,800  motor  carriers 
recording  an  accident  x  18  minutes  per 
response/60  minutes  in  an  hour. 

Background 

Title  49  of  the  Code  of  Federal 
Regulations,  Section  390.15,  requires 
interstate  motor  carriers  to  maintain  an 
“accident  register”  consisting  of  a  list  of 
“accidents”  (as  defined  in  49  CFR 
390.5)  that  involve  their  CMVs  and 
occur  in  interstate  or  intrastate 
commerce.  The  register  may  be 
electronic.  The  information  for  each 
accident  must  include,  at  a  minimum' 
the  following  elements:  Date  of 
accident;  city  or  town  in  which  or  most 
near  where  the  accident  occurred  and 


the  State  in  which  the  accident 
occurred;  driver  name;  number  of 
injuries:  number  of  fatalities;  and 
whether  hazardous  materials,  other  than 
fuel  spilled  from  the  fuel  tanks  of  motor 
vehicles  involved  in  the  accident,  were 
released.  In  addition,  the  register  must 
contain  copies  of  all  accident  reports 
required  by  State  or  other  governmental 
entities  or  insurers.  A  motor  carrier 
must  maintain  the  required  information 
in  the  accident  register  for  three  years 
after  the  date  of  the  accident. 

The  FMCSA  uses  this  data  to  analyze 
the  safety  performance  of  motor  carriers 
and  drivers  of  CMVs.  This  information 
supports  the  DOT  strategic  goal  of 
safety.  Information  concerning  crashes 
strengthens  FMCSA’s  ability  to  assess 
motor  carrier  safety  performance  and  to 
assist  motor  carriers  in  preventing 
crashes  and  reducing  crash  severity.  The 
FMCSA  uses  this  data  to  target  motor 
carriers  with  the  weakest  safety  records. 

Response  to  Comment:  On  April  23, 
2007,  FMCSA  published  a  Federal 
Register  notice  allowing  for  a  60-day 
comment  period  on  the  proposed 
renewal  of  this  ICR.  One  comment  was 
received  from  the  American  Trucking 
Association  (ATA).  In  that  comment,  the 
ATA  asked  the  Agency  to  reconsider  its 
calculations  to  account  for  the  fact  that 
the  States  historically  under-report  their 
accidents  to  FMCSA.  For  this  ICR, 
FMCSA  did  not  use  the  accident  data 
reported  by  the  States  to  FMCSA.  The 
Agency  employed  two  databases 
compiled  by  the  National  Highway 
Traffic  Safety  Administration  because 
they  produced  the  most  accurate  and 
reliable  data  for  calculating  the 
paperwork  burden  of  this  ICR. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FMCSA’s  performance; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  for  the  FMCSA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized  without  reducing  the  quality 
of  the  collected  information. 

Issued  on:  August  17,  2007. 

Terry  Shelton, 

Associate  Administrator  for  Research  and 
Information  Technology. 

IFR  Doc.  E7-16724  Filed  8-23-07;  8:45  ami 
BILLING  CODE  4910-EX-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  FTA-2007-29054] 

Notice  of  Request  for  the  Extension  of 
a  Currently  Approved  Information 
Coliection 

agency:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (0MB)  to  extend  the  following 
currently  approved  information 
collection: 

Charter  Service  Operations. 

DATES:  Comments  must  be  submitted 
before  October  23,  2007. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  1200  New  Jersey 
Avenue,  SE.,  W 12-140,  Washington,  DC 
20590.  Comments  may  also  be  faxed  to 
(202)  493-2251;  or  submitted 
electronically  at  http://dms.dot.gov.  All 
comments  should  include  the  docket 
number  in  this  notice’s  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  If  you  desire  a  receipt, 
you  must  include  a  self-addressed, 
stamped  envelope  or  postcard  or,  if  you 
submit  your  comments  electronically, 
you  may  print  the  acknowledgement 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Elizabeth  Martineau,  Office  of  Chief 
Counsel,  (202)  366-1936,  or  e-mail: 
Elizabeth.Martineau@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Charter  Service  Operations 
[OMB  Number:  2132-0543). 


Background:  49  U.S.C.  5323(d) 
requires  all  applicants  for  financial 
assistance  from  FTA  to  enter  into  a 
charter  bus  agreement  with  the 
Secretary  of  Transportation  (delegated 
to  the  Administrator  of  FTA  in  49  CFR 
1.51(a)).  49  U.S.C.  5323(d)  provides 
protections  for  private  intercity  charter 
bus  operators  from  unfair  competition 
by  FTA  recipients.  49  UrS.C.  5302(a)(10) 
as  interpreted  by  the  Comptroller 
General  permits  FTA  recipients,  but 
does  not  state  that  recipients  have  a 
right,  to  provide  charter  bus  service 
with  FTA-funded  facilities  and 
equipment  only  if  it  is  incidental  to  the 
provision  of  mass  transportation  service. 
These  statutory  requirements  have  been 
implemented  in  FTA’s  charter 
regulation,  49  CFR  part  604.  49  CFR 
604.7  requires  all  applicants  for 
financial  assistance  under  49  U.S.C. 
5309,  5336,  or  5311  to  include  two 
copies  of  a  charter  bus  agreement  with 
the  first  grant  application  submitted 
after  the  effective  date  of  the  rule.  The 
applicant  signs  the  agreement,  but  FTA 
executes  it  only  upon  approval  of  the 
application.  This  is  a  one-time 
submission  with  incorporation  by 
reference  in  subsequent  grant 
applications.  49  CFR  604.11(b)  requires 
recipients  to  provide  notice  to  all 
private  charter  operators  and  allows 
them  to  submit  written  evidence 
demonstrating  that  they  are  willing  and 
able  to  provide  the  charter  service  the 
recipient  is  proposing  to  provide.  The 
notice  must  be  published  in  a 
newspaper  and  sent  to  any  private 
operator  requesting  notice  and  to  the 
United  Bus  Owners  of  America  and  the 
American  Bus  Association,  the  two 
trade  associations  to  which  most  private 
charter  operators  belong.  To  continue 
receiving  federal  financial  assistance, 
recipients  must  publish  this  notice 
annually.  49  CFR  604.13(b)  requires 
recipients  to  review  the  evidence 
submitted  and  notify  the  submitter  of  its 
decision.  This  notice  is  also  an  annual 
requirement.  On  December  30, 1988, 
FTA  issued  an  amendment  to  the 
Charter  Service  regulation  that  allows 
additional  exceptions  for  certain  non¬ 
profit  social  service  groups  that  meet 
eligibility  requirements. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  and  non-profit  institutions. 

Estimated  Annual  Burden  on 
Respondents:  1.2  hours  for  each  of  the 
1,656  respondents. 

Estimated  Total  Annual  Burden: 

1,984  hours. 

Frequency:  Annual. 


Issued:  August  20,  2007. 

Ann  M.  Linnertz, 

Associate  Administrator  for  Administration. 
[FR  Doc.  E7-16722  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[Docket  Number:  FTA-2007-25737] 

Notice  of  Public  Meetings  on  Notice  of 
Proposed  Rulemaking  for  Major 
Capitai  Investment  Projects 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
dates,  times,  and  locations  of  five  public 
meetings  to  be  held  in  September  and 
October  2007  concerning  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on  Major 
Capital  Investment  Projects. 
Presentations  delivered  at  these 
meetings  will  describe  the  provisions  of 
the  NPRM  issued  by  the  Federal  Transit 
Administration  (FTA)  on  August  3,  2007 
that  proposes  to  implement  the 
provisions  of  Safe,  Accountable, 

Flexible,  Efficient,  Transportation 
Equity  Act:  A  Legacy  for  Users 
(SAFETEA-LU),  the  Federal  surface 
transportation  law. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  meeting  dates. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
locations 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Fisher,  Office  of  Planning  and 
Environment,  telephone  (202)  366- 
4033,  Federal  Transit  Administration, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590  or  RonaId.Fisher@dot.gov. 
SUPPLEMENTARY  INFORMATIONS.  The 
meetings  listed  below  will  provide  a 
forum  for  FTA  staff  to  make  oral 
presentations  on  the  Notice  of  Proposed 
Rulemaking  (NPRM)  for  Major  Capital 
Investment  Projects.  Additionally,  the 
sessions  are  intended  to  encourage 
interested  parties  and  stakeholders  to 
submit  their  comments  to  the  official 
docket  by  the  close  of  the  comment 
period  on  November  3,  2007  per  the 
instructions  found  in  the  NPRM. 

I.  Meetings 

The  Major  Capital  Investment  Projects 
NPRM  public  outreach  session  meeting 
dates  and  addresses  are: 

1.  Thursday,  September  13th,  9  a.m. 
to  4  p.m.  local  time,  Los  Angeles,  CA — 
Los  Angeles  County  Metropolitan 
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Transit  Authority  (MTA)  Board  Room, 
One  Gateway  Plaza,  Los  Angeles,  CA 
90012.  Attendees  of  this  session  must 
register  in  advance  at  http:// 
www.metro.net/newstart.htm. 

2.  Tuesday,  September  18th,  9  a.m.  to 
4  p.m.  local  time,  Denver,  CO — Regional 
Transit  District,  T&D  Rooms,  1600  Blake 
Street,  Denver,  CO  80202. 

3.  Wednesday,  September  26th,  9  a.m. 
to  4  p.m.  local  time,  Chicago,  IL — 

DePaul  University  Downtown  Loop 
Campus  Conference  Center,  Room  8005, 
One  East  Jackson  Boulevard,  Chicago,  IL 
60604. 

4.  Tuesday,  October  2nd,  9  a.m.  to  4 
p.m.  local  time,  Washington,  DC — 

Hilton  Washington,  (^orgetown  West 
Room,  1919  Connecticut  Avenue  NW., 
Washington,  DC  20009.  A  block  of  15 
rooms  have  been  reserved. 

5.  Thursday,  October  9th,  2  p.m.  to 
6:30  p.m.  local  time,  Charlotte,  NC — 
Charlotte  Convention  Center,  room  to  be 
announced,  501  South  College, 

Charlotte,  NC,  28202.  This  meeting  is 
being  held  in  conjunction  with  the 
APTA  Annual  Meeting  taking  place  in 
charlotte  October  7-lOth. 

II.  Presentations  and  Comment  Format 

Meeting  participants  should  arrive 
early  because  each  meeting  is 
anticipated  to  begin  promptly  at  the 
appointed  time. 

A.  Questions  and  Comments 

Meeting  attendees  will  have  an 
opportunity  to  pose  questions  to  the 
speakers  and  to  the  group  as  a  whole. 
Individuals  who  wish  for  their 
comments  to  be  considered  and  become 
part  of  the  official  public  record  must 
submit  their  comments  directly  to  the 
U.S.  Docket  via  postal  mail,  fax,  or 
through  the  online  Docket  Management 
System  (DMS)  by  November  3,  2007.  For 
instructions  on  how  to  submit 
comments  to  the  Docket  (Docket 
Number  FTA-2007-25737),  please  refer 
to  the  NPRM. 

B.  Registration 

Registration  is  only  required  for  the 
information  session  in  Los  Angeles  on 
September  13th.  Those  who  wish  to 
attend  that  session  must  register  in 
advance  on  MTA’s  Web  site  at:  http:// 
www.metro.net/newstart.htm. 

III.  Special  Accommodations 

All  locations  are  ADA-accessible  and 
sign  language  interpreters  will  be 
present  at  each  meeting.  Individuals 
attending  a  meeting  who  are  hearing  or 
visually  impaired  and  have  special 
requirements,  or  a  condition  that 
requires  special  assistance  or 


accommodations,  may  indicate  this  by 
calling  Erica  Hargrove  at  202-366-2360, 
Issued  on:  August  20,  2007. 

James  S.  Simpson, 

Administrator. 

[FR  Doc.  E7-16831  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  35063] 

Michigan  Centrai  Railway,  LLC — 
Acquisition  and  Operation 
Exemption — Lines  of  Norfolk  Southern 
Railway  Company 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  revised  procedural 
schedule. 

SUMMARY:  By  this  decision  and  notice, 
the  Board  is  revising  its  previously 
established  schedule  for  considering  the 
petition  of  Michigan  Central  Railway, 
LLC  (MCR)  to  exempt  its  acquisition 
and  operation  of  certain  railroad  lines  of 
the  Norfolk  Southern  Railway  Company 
(NSR)  in  Michigan  and  Indiana,  so  as  to 
allow  2  more  weeks  for  the  submission 
of  comments.  The  agency  is  also 
denying  requests  to  have  this 
proceeding  considered  under  the  formal 
application  process  of  49  U.S.C.  10901 
and  49  CFR  Part  1150,  rather  than  under 
the  exemption  provisions  of  49  U.S.C. 
10502(b)  and  49  CFR  1121.1. 

DATES:  Comments  on  MCR’s  petition  for 
exemption  may  now  bediled  by  any 
interested  person  by  September  18, 

2007.  Replies  by  MCR  and  NSR  are  now 
due  by  October  1,  2007.  The  Board  will 
issue  its  final  decision  by  October  25, 
2007. 

ADDRESSES:  Any  filing  submitted  in  this 
proceeding  must  refer  to  STB  Finance 
Docket  No.  35063  and  may  be  submitted 
either  via  the  Board’s  e-filing  format  or 
in  the  traditional  paper  format.  Any 
person  using  e-filing  must  attach  a 
document  and  otherwise  comply  with 
the  instructions  found  on  the  Board’s 
www.stb.dot.gov  Web  site,  at  the  “E- 
FILING”  link.  Any  person  submitting  a 
filing  in  the  traditional  paper  format 
must  submit  an  original  and  10  paper 
copies  of  the  filing  (and  also  an 
electronic  version)  to:  Surface 
Transportation  Board,  395  E  Street,  SW., 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  filing  in  this 
proceeding  must  be  sent  (and  may  be 
sent  by  e-mail  only  if  service  by  e-mail 
is  acceptable  to  the  recipient)  to:  Karl 
Morell,  Of  Counsel,  Ball  Janik,  LLP, 


Suite  225, 1455  F  Street,  NW., 
Washington,  DC  20005;  and  G.  Paul 
Moates,  Sidley  &  Austin  LLP,  1501  K 
Street,  NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  245-0395. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION:  By 

decision  and  notice  served  on  August  2, 
2007,  and  published  on  the  same  date 
in  the  Federal  Register  at  72  FR  42465- 
66,  we  commenced  a  proceeding  under 
49  U.S.C.  10502(b)  and  49  CFR  1121.1 
to  consider  MCR’s  petition  for  an 
exemption  to  authorize  it  to  acquire 
some  299  miles  of  rail  line  from  NSR  in 
Michigan  and  Indiana,  to  acquire 
through  assignment  from  NSR  some 
85.5  miles  of  existing  trackage  rights 
and  lease  rights,  and  to  acquire  yards 
and  stations  that  are  related  to  this 
track.  In  that  decision  and  notice,  we 
also  adopted  a  procedural  schedule 
providing  that:  Comments  on  MCR’s 
petition  from  interested  persons  were 
due  by  September  4,  2007;  replies  from 
MCR  and  NSR  were  due  by  September 
17,  2002;  and  a  final  decision  would  be 
issued  on  October  11,  2007. 

Various  parties  have  requested  that 
the  schedule  he  extended  to  allow  more 
time  for  them  to  prepare  comments.  In 
its  petition  for  reconsideration  of  the 
procedural  schedule  filed  on  August  3, 
2007,  the  Brotherhood  of  Maintenance 
of  Way  Employees  Division/IBT  and 
Brotherhood  of  Railway  Signalmen 
(BMWE/BRS)  jointly  request  an 
extension  to  October  2,  2007,  for  filing 
initial  comments,  to  October  22,  2007, 
for  replies  and  to  December  1,  2007,  for 
issuing  a  decision.  ’  In  their  reply  jointly 
filed  on  August  7,  2007,  the  Michigan 
Southern  Railroad  Company  and  the 
Elkhart  &  Western  Railroad  Company 
(MSR/EWR)  support  the  extension 
requested  by  BMWE/BRS.  In  a  pleading 
filed  on  August  3,  2007,  Michigan  State 
Senator  Mark  S.  Schauer  requested  an 
extension  but  did  not  propose  specific 
dates.  The  longest  extension  request, 
seeking  a  90-day  extension  to  the 
comment  due  date,  was  filed  on  August 
1,  2007,  by  the  Southwest  Michigan 
Council  of  Governments. 

Replies  in  opposition  to  the  requests 
for  extension  were  filed  by  MCR  on 
August  6,  2007,  and  August  7,  2007,  and 
by  NSR  on  August  8,  2007. 

We  will  allow  the  parties  an 
additional  2  weeks  for  the  submission  of 
comments.  Due  to  the  scope  of  the 
proposed  transaction  and  the  fact  that 

’  BMWF./BRS  essentially  made  the  same  request 
in  its  response  filed  on  August  1,  2007,  to  MCR’s 
petition. 
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opponents  must  develop  their 
submissions  during  the  summer  when 
many  people  schedule  vacations,  an 
additional  2  weeks  for  the  submission  of 
comments  is  warranted.  The  additional 
2  weeks  will  provide  sufficient  time  for 
interested  persons  to  prepare  their 
comments,  while  not  materially 
harming  the  parties  to  this  transaction. 

We  will  also  extend  the  remaining  due 
dates  under  the  procedural  schedule  by 
2  weeks. 

In  a  pleading  filed  on  July  31,  2007, 
the  Brotherhood  of  Locomotive 
Engineers  and  Trainmen,  a  Division  of 
the  Rail  Conference,  International 
Brotherhood  of  Teamsters  (BLET),  asked 
the  Board  to  require  MCR  and  NSR  to 
use  the  formal  application  process 
under  49  U.S.C.  10901  and  49  CFR  Part 
1150  for  considering  the  proposed 
transaction,  rather  than  the  exemption 
process  of  49  U.S.C.  10502(b)  and  49 
CFR  1121.1.2  bLET  argues  that  the 
exemption  process  does  not  give  parties 
“adequate  opportunity  to  examine  the 
transactions  and  to  engage  in  needed 
discovery.” 

We  will  not  require  MCR  and  NSR  to 
proceed  by  filing  a  formal  application  at 
this  time.  BLET  and  those  in  support  of  ' 
its  position  have  failed  to  date  to  show 
that  the  exemption  process  and  the 
procedural  schedule  we  have  adopted 
are  inadequate.  Contrary  to  what  BLET 
maintains,  opponents  of  the  transaction 
will  have  ample  opportunity  to  develop 
the  record.  The  parties  to  this 
transaction  have  submitted 
comprehensive  information  about  the 
transaction,  and  we  are  allowing 
additional  time  for  opponents  to 
examine  the  transaction  and  to  file 
comments.  At  this  time,  we  conclude 
that  we  have  established  a  fair  and 
responsive  process. 

Board  decisions,  notices,  and  filings 
are  available  on  its  Web  site  at  http:// 
www.stb.dot.gov. 

This  action  will  not  significaiitly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  schedule  for  hearing  MCR’s 
petition  is  extended  as  provided  in  this 
decision,  and  the  requests  to  hear  this 
transaction  under  the  application 
process  are  denied. 

2.  This  decision  will  be  published  in 
the  Federal  Register  on  August  24, 

2007. 

3.  This  decision  is  effective  on  August 
24,  2007. 

Decided:  August  20,  2007. 


2  In  a  pleading  filed  on  July  20,  2007,  MSR/EWR 
also  seem  to  support  this  request. 


By  the  Board,  Chairman  Nottingham,  Vice 
Chairman  Buttrey,  and  Commissioner 
Mulvey. 

Vernon  Williams, 

Secretary. 

[FR  Doc.  E7-16794  Filed  8-23-07;  8:45  am] 
BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35074] 

BIP  Acquisition  Sub,  Inc. — Acquisition 
and  Operation  Exemption — Mittal  Steel 
USA — Railways  Inc. 

BIP  Acquisition  Sub,  Inc.  (BIP),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  Mittal  Steel  USA — 
Railways  Inc.  and  operate 
approximately  183  miles  of  rail  line  in 
and  around  Sparrows  Point,  MD.’ 

BIP  has  certified  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  railroad. 
Because  BIP’s  projected  annual 
revenues  will  exceed  $5  million, 
however,  it  has  certified  to  the  Board, 
on  August  10,  2007,  that  it  sent  the 
required  notice  of  the  transaction  to  the 
national  and  local  offices  of  the  United 
Steelworkers  Union,  which  represents 
employees  on  the  affected  lines,  and 
posted  a  copy  of  the  notice  at  the 
workplace  of  the  employees  on  the 
affected  lines  on  August  9,  2007.  See  49 
CFR  1150.32(e).  BIP  states  that  it 
intends  to  consummate  the  transaction 
on  or  after  September  10,  2007,  and  will 
seek  a  waiver  of  the  Board’s  60-day 
labor  notice  requirement  at  49  CFR 
1150.32(e)  to  do  so.  Unless  the  Board 
grants  a  waiver,  BIP  may  not 
consummate  the  transaction  prior  to  the 
current  October  9,  2007  effective  date  of 
the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Petitions  to  stay  must  be  filed  no  later 
than  7  days  before  the  exemption 
becomes  effective. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35074,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 


*  See  Mittal  Steel  Company  N.V. — Acquisition  of 
Control  Exemption — ISG  Railways  Inc.,  ISG  South 
Chicago  &  Indiana  Harbor  Railway  Co.,  and  ISG 
Cleveland  Works  Railway  Co.,  STB  Finance  Docket 
No.  34650  (STB  served  May  3,  2005). 


Street,  SW.,  Washington,  DC  2042^- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Gavin  M. 
O’Connor,  McGuire  Woods  LLP,  625 
Liberty  Avenue,  23rd  Floor,  Pittsburgh, 
PA  15222. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  August  16,  2007. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  E7-16466  Filed  8-23-07;  8:45  am] 
BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35073] 

Northwestern  Pacific  Railroad 
Company — Change  in  Operators 
Exemption — North  Coast  Railroad 
Authority,  Sonoma-Marin  Area  Transit 
District  and  Northwestern  Pacific 
Railway  Co.,  LLC 

Northwestern  Pacific  Railroad 
Company  (NWPCO),  a  noncarrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  change 
operators  from  Northwestern  Pacific 
Railway  Co.,  LLC  (NWPY)  to  NWPCO 
on  a  line  of  railroad  owned  by  North 
Coast  Railroad  Authority  (NCRA)  and 
Sonoma-Marin  Area  Rail  Transit  District 
(SMART).  The  line,  entirely  within 
California,  includes:  (1)  The  Willits 
Segment  extending  from  NWP  milepost 
142.5  near  Outlet  Station  to  NWP 
milepost  68.22  near  Healdsburg,  a 
distance  of  approximately  74.3  miles; 

(2)  the  Healdsburg  Segment  extending 
from-  NWP  milepost  68.2  near 
Healdsburg  to  NWP  milepost  26.96  near 
Novato,  a  distance  of  approximately 
41.2  miles;  (3)  the  Novato  Segment 
extending  from  milepost  26.96  near 
Novato  to  NWP  milepost  25.6  near 
Ignacio,  a  distance  of  approximately  1.4 
miles;  and  (4)  the  Lombard  Segment 
extending  from  NWP  milepost  25.6  near 
r  Ignacio  to  Lombard  Station  in  Napa 
County,  SP  milepost  63.4,  a  distance  of 
approximately  25.3  miles.  These 
segments  ("the  Line”)  total 
approximately  142  miles. ^  This  change 


’  NCRA  acquired  the  authority  to  operate  the  Line 
pursuant  to  North  Coast  Railroad  Authority — Lease 
and  Operation  Exemption — California  Northern 
Railroad  Company,  Northwestern  Pacific  Railroad 
Authority,  and  Golden  Gate  Bridge,  Highway  and 
Transportation  District,  STB  Finance  Docket  No. 
33115  (STB  Served  Sept.  27, 1996).  In  turn,  NCRA 
contracted  its  surface  freight  easement  rights  on  the 
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in  operators  is  exempt  under  49  CFR 
1150.31(a)(3).2 

NWPCO  certifies  that  upon 
consummation  of  the  transaction,  it  will 
become  a  Class  III  rail  carrier,  that  its 
projected  revenues  as  a  result  of  this 
transaction  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  rail 
carrier,  and  that  such  revenues  would 
not  exceed  $5  million  annually. 

NWPCO  indicates  that  it  intends  to 
consummate  the  transaction  on  or  after 
September  8,  2007.3  The  earliest  the 
transaction  could  be  consummated  was 
August  16,  2007  (7  days  after  the 
exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
effectiveness  of  the  exemption. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  3073,  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  395  E. 
Street,  SW.,  Washington,  DC  20523- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Douglas  H. 
Bosco,  Northwestern  Pacific  Railroad 
Company,  37  Old  Courthouse  Square, 
Suite  200,  Santa  Rosa,  CA  95404,  and 
Robert  A.  Wimbish,  Baker  &  Miller, 
PLLC,  2401  Pennsylvania  Avenue,  NW., 
Suite  300,  Washington,  DC  20037. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided;  August  16,  2007. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  E7-16475  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4915-01-P 


Line  to  NWPY  pursuant  to  Northwestern  Pacific 
Railway  Co.,  LLC — Lease  and  Operation 
Exemption — North  Coast  Railroad  Authority, 
Northwestern  Pacific  Railroad  Authority  and 
Golden  Gate  Rridge,  Highway  and  Transportation 
District,  STB  Finance  Docket  No.  33998  (STB  served 
Feb.  6,  2001).  SMART  obtained  an  ownership 
interest  in  the  southern  portion  of  the  Line  pursuant 
to  Sonoma-Marin  Area  Rail  Transit  District — 
Acquisition  Exemption — Northwestern  Pacific 
Railroad  Authority,  STB  Finance  Docket  No.  34400 
(STB  served  Mar.  10,  2004). 

^  In  order  to  qualify  for  a  change  in  operators 
exemption,  an  applicant  must  give  notice  to 
shippers  on  the  line.  See  49  CFR  1150.32(b). 
NWPCO  has  certified  that  it  will  give  notice  of  the 
proposed  transaction  to  affected  shippers 
concurrently  with  the  filing  of  this  notice  of 
exemption. 

^This  transaction  renders  moot  the  notice  of 
exemption  filed  in  STB  Docket  No.  34842,  Sonoma- 
Marin  Area  Rail  Transit  District — Acquisition 
Exemption — Northwestern  Pacific  Railroad,  which 
will  be  dismissed  in  a  separate  decision. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Finance  Docket  No.  34075] 

Six  County  Association  of 
Governments — Construction  and 
Operation  Exemption — Raii  Line 
Between  Levan  and  Salina,  Utah 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Preparation  of  Supplemental 
Information  on  Alternatives  and 
Wetlands  and  Extension  of  Comment 
Period. 

SUMMARY:  On  July  30,  2001,  the  Six 
County  Association  of  Governments 
(SCAOG)  filed  a  Petition  for  Exemption 
with  the  Surface  Transportation  Board 
(Board)  pursuant  to  49  U.S.C.  10502  for 
authority  to  construct  and  operate  a  new 
rail  line  between  Juab  and  Salina,  Utah. 
The  project  involves  approximately  43 
miles  of  new  rail  line  and  ancillary 
facilities  in  Sanpete,  Juab,  and  Sevier 
Counties  that  would  connect  the  Union 
Pacific  Railroad  about  16  miles  south  of 
Nephi,  near  Juab,  Utah,  to  a  proposed 
coal  transfer  terminal  facility  about  0.5 
mile  southwest  of  Salina.  The  Proposed 
Action  is  known  as  the  Central  Utah 
Rail  Project  (CURP).  Because  the 
construction  and  operation  of  this 
project  has  the  potential  to  result  in 
significant  environmental  impacts,  the 
Board’s  Section  of  Environmental 
Analysis  (SEA)  prepared,  and  issued,  a 
Draft  Environmental  Impact  Statement 
(EIS)  on  June  29,  2007.  The  comment 
period  for  the  Draft  EIS  closed  on 
August  22,  2007. 

Portly  before  the  end  of  the  public 
comment  period  on  the  Draft  EIS, 
however,  SEA  determined  that 
additional  information  on  alternatives 
and  wetlands  is  warranted  to  ensure 
that  those  reviewing  the  document  have 
all  the  information  they  need  to 
comment  effectively  on  the  analysis 
gontained  in  the  Draft  EIS.  Therefore, 
SEA  will  prepare  and  issue 
Supplemental  Information  on 
Alternatives  and  Wetlands 
(Supplemental  Information)  to  assist  the 
public  in  its  review  of  the  proposed 
CURP  project  and  extend  the  comment 
period  on  the  Draft  EIS. 

This  notice  is  to  inform  individuals 
and  agencies  interested  in  or  affected  by 
the  proposed  CURP  project  that  SEA 
will  be  issuing  Supplemental 
Information  in  the  near  future.  At  that 
time,  SEA  will  announce  the  availability 
of  the  Supplemental  Information  in  the 
Federal  Register  and  on  the  Board’s 
Web  site.  SEA  will  also  set  the  date  for 
when  comments  on  both  the 


Supplemental  Information  and  the  Draft 
EIS  are  due. 

After  the  close  of  the  extended 
comment  period,  SEA  will  prepare  a 
Final  EIS  that  considers  comments 
received  on  both  the  Draft  EIS  and 
Supplemental  Information.  When 
considering  whether  to  grant  final 
approval  of  the  proposed  action,  the 
Board  will  consider  the  DEIS, 
Supplemental  Information,  the  Final 
EIS,  and  all  environmental  comments 
that  are  received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillis  Johnson-Ball,  (202)  245-0304. 
Federal  Information  Relay  Service  for 
the  hearing  impaired:  1-800-877-8339. 
Decided:  August  21,  2007. 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  E7-16765  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

August  17,  2007. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  September  24, 
2007  to  be  assured  of  consideration. 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB) 

OMB  Number:  1513-0041. 

Type  of  Review:  Revision. 

Title:  Monthly  Report  of  Processing 
Operations-TTB  REC  5110/03. 

Forms:  TTB  5110.28. 

Description:  The  information 
collected  accounts  for  and  verifies  the 
processing  of  distilled  spirits  in  bond.  It 
is  used  to  monitor  proprietor  activities, 
in  auditing  plant  operations,  compiling 
statistics.  We  have  revised  the  form  by 
adding  a  box  for  an  EIN. 

Respondents:  Business  and  other  for 
profits. 
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Estimated  Total  Burden  Hours:  5,737 
hours. 

OMB  Number:  1513-0036. 

Type  of  Review:  Extension. 

Title:  Signing  Authority  for  Corporate 
Officials. 

Form:  TTB  5100.1. 

Description:  TTB  F  5100.1  is  used  to 
document  the  authority  of  an  individual 
or  office  to  sign  for  the  corporation  in 
TTB  matters.  The  form  identifies  the 
corporation,  the  individual  or,  office 
authorized  to  sign,  and  documents  the 
authorization.  We  have  revised  the  form 
by  rearranging  the  instructions  and  PRA 
Notice. 

Respondents:  Business  and  other  for 
profits. 

Estimated  Total  Burden  Hours:  250 
hours. 

Clearance  Officer:  Frank  Foote,  (202) 
927-9347,  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Room  200  East,  1310 
G  Street,  NW.,  Washington,  DC  20005. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Robert  Dahl, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E7-16728  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

August  17,  2007. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department  ' 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  ’ 

DATES;  Written  comments  should  be 
received  on  or  before  September  24, 
2007  to  be  assured  of  consideration. 

Bureau  of  Public  Debt  (BPD) 

OMB  Number:  1535-0128. 

Type  of  Review:  Extension. 

Title:  Direct  Deposit  Sign-Up  Form. 
Forms:  PD-F-5 396. 

Description:  Used  to  process  payment 
data  to  the  financial  institution. 


Respondents:  Individuals  or 
Households. 

Estimated  Total  Burden  Hours:  3,060 
hours. 

OMB  Number:  i535-xxxx. 

Type  of  Review:  New  collection. 

Title:  Investigative  Forms. 

Forms:  PD  F  5518,  PD  F  5519,  PD  F 
5520,  PD  F  5521. 

Description:  Information  requested  is 
in  support  of  background  investigations 
conducted  by  the  Biureau  of  the  I^blic 
Debt. 

Respondents:  Individuals  or 
Households. 

Estimated  Total  Burden  Hours:  188 
hours. 

OMB  Number:  1535-0082. 

Type  of  Review:  Revision. 

Title:  Subscription  for  Purchase  of 
U.S.  Treasury  Securities  State  and  Local 
Government  Series  One-Day  Certificate 
of  Indebtedness  Demand  Deposit. 

Forms:  PD-F-5237. 

Description:  Used  to  collect 
information  fi’om  State  and  Local 
Government  entities  wishing  to 
purchase  Treasmy  securities. 

Respondents:  State,  Local,  and  Tribal 
Governments. 

Estimated  Total  Burden  Hours:  8 
hours. 

OMB  Number:  1535-0083. 

Type  of  Review:  Revision. 

Title:  Request  for  Redemption  of  U.S. 
Treasury  Securities — State  and  Local 
Government  Series  One-day  Certificates 
of  Indebtedness. 

Forms:  PD-F-5238. 

Description:  Used  to  collect 
information  from  State  and  Local 
Government  entities  to  process 
redemptions  of  U.S.  Treasury  Securities. 

Respondents:  State,  Local,  or  Tribal 
Governments. 

Estimated  Total  Burden  Hours:  3 
hours. 

OMB  Number:  1535-0112. 

Type  of  Review:  Extension. 

Title:  Sale  and  Issue  of  Marketable 
Book-Entry  Treasury  Bills,  Notes  and 
Bonds. 

Forms:  PD-F-5396. 

Description:  Information  needed  in 
order  to  process  tender  and  to  ensure 
compliance  with  Treasury  Auction 
Rules. 

Respondents:  Individuals  or 
Households. 

Estimated  Total  Burden  Hours:  1 
hour. 

Clearance  Officer:  Vicki  S.  Thorpe, 
(304)  480-8150,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg, 
West  Virginia  26106. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Robert  Dahl, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E7-16735  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4ail>-39-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

August  20,  2007. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  24, 

2007  to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0059. 

Type  of  Review:  Extension. 

Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

Form:  SF-5510. 

Description:  Preauthorized  payment  is 
used  by  remitters  (individuals  and 
corporations)  to  authorize  electronic 
funds  transfers  from  the  bank  accounts 
maintained  at  financial  institutions  for 
government  agencies  to  collect  monies. 

Respondents:  Individuals  or 
Households. 

Estimated  Total  Burden  Hours:  25,000 
hours. 

Clearance  Officer:  Jiovannah  Diggs, 
(202)  874-7662,  Financial  Management 
Service,  Room  135,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Robert  B.  Dahl, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E7-16799  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4810-35-P 
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ACTION:  Notice  and  request  for 
comments. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[REG-209545-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemciking 
REG— 209545-92,  Earnings  and  Profits  of 
Foreign  Corporations  (1.964-l(c)(l)(v)). 
DATES:  Written  comments  should  be 
received  on  or  before  October  23,  2007 
to  be  assmed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  David  C.  Brown,  Internal  Revenue 
Service,  room  6129, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  regulation 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6129, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  through  the  internet,  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Earnings  and  Profits  of  Foreign 
Corporations. 

OMB  Number:  1545-1318. 

Regulation  Project  Number:  REG- 
209545-92  (formerly  INTL-18-92). 

Abstract:  This  regulation  modifies  the 
computation  of  earnings  and  profits  of 
foreign  corporations  by  allowing  them 
to  account  for  inventory  costs  using 
capitalization  methods  used  for 
financial  accounting  purposes  rather 
than  the  uniform  capitalization  rules 
required  by  Internal  Revenue  Code 
section  263A.  The  regulation  also 
permits  reliance  on  financial  accounting 
conventions  in  computing  depreciation 
for  foreign  corporations  deriving  less 
than  20  percent  of  gross  income  from 
U.S.  sources  and  maintaining  assets 
with  financial  book  bases  not  materially 
different  from  tax  bases.  Use  of 
simplified  rules  may  result  in  an 
accounting  method  change,  which 
would  ordinarily  require  the  filing  of 


Form  3115,  Application  for  Change  in 
Accounting  Method.  However,  the 
regulation  waives  any  Form  3115  filing 
requirements  if  certain  conditions  are 
met. 

Current  Actions:  There  are  no  changes 
to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection.  * 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

The  bmden  for  the  collection  of 
information  is  reflected  in  the  burden 
for  Form  3115,  Application  for  Change 
in  Accounting  Method. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retmns  emd 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accmacy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  16,  2007 
David  C.  Brown, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-16719  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[INTL-399-881 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  INTL-399-88 
(TD  8434),  Treatment  of  Dual 
Consolidated  Losses  (1.1503-2). 

DATES:  Written  comments  should  be 
received  on  or  before  October  23,  2007, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  David  C.  Brown,  Internal  Revenue 
Service,  room  6129, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  regulations 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  Service,  room  6129, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Dual  Consolidated 
Losses. 

OMB  Number:  1545-1083.  Regulation 
Project  Number:  INTL-399-88. 

Abstract:  Internal  Revenue  Code 
section  1503(d)  denies  use  of  the  losses 
of  one  domestic  corporation  by  another 
affiliated  domestic  corporation  where 
the  loss  corporation  is  also  subject  to  the 
income  tax  of  another  country.  This 
regulation  allows  an  affiliate  to  make 
use  of  the  loss  if  the  loss  has  not  been 
used  in  the  foreign  country  and  if  an 
agreement  is  attached  to  the  income  tax 
return  of  the  dual  resident  corporation 
or  group,  to  take  the  loss  into  income 
upon  future  use  of  the  loss  in  the  foreign 
country.  The  regulation  also  requires 
sepmate  accounting  for  a  dual 
consolidated  loss  where  the  dual 
resident  corporation  files  a  consolidated 
return. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  3 
hrs.,  14  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,620  minutes. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  AugustTS,  2007. 

David  C.  Brown, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-16738  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Committee 
of  the  Taxpayer  Advocacy  Panel 
(Including  the  States  of  Illinois, 
Indiana,  Kentucky,  Michigan,  Ohio, 
Tennessee,  and  Wisconsin) 

agency:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Committee  of  the  Tcixpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service. 


DATES:  The  meeting  will  be  held 
Tuesday,  September  18,  2007,  at  10 
a.m..  Central  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414)  231-2360. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pmsuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  a  meeting  of  the  Area  4  Committee 
of  the  Taxpayer  Advocacy  Panel  will  be 
held  Tuesday,  September  18,  2007,  at  10 
a.m..  Central  Time  via  a  telephone 
conference  call.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
231-2360  for  dial-in  information.  You 
can  also  submit  written  comments  to  the 
Pcmel  by  faxing  the  comments  to  (414) 
231-2363,  or  by  mail  to  Taxpayer 
Advocacy  Panel,  Stop  1006MIL,  211 
West  Wisconsin  Avenue,  Milwaukee, 

WI  53203-2221,  or  you  can  contact  us 
at  www.improveirs.org. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  August  20,  2007. 

John  Fay, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  E7-16714  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Area  7  Committee 
of  the  Taxpayer  Advocacy  Panel 
(Including  the  States  of  Alaska, 
California,  Hawaii,  and  Nevada) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
7  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  (TAP)  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 

DATES:  The  meeting  will  be  held 
Wednesday,  September  19,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Spinks  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pxirsuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
Committee  of  the  Taxpayer  Advocacy 


Panel  will  be  held  Wednesday, 
September  19,  2007,  from  2  p.m.  to  3:30 
p.m.  Pacific  Time  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Janice  Spinks.  Miss 
Spinks  can  be  reached  at  1-888-912- 
1227  or  206-220-6096.  If  you  would 
like  to  have  the  TAP  consider  a  written 
statement,  please  call  Janice  Spinks  at 
1-888-912-1227  or  206-220-6096,  or 
write  to  Janice  Spinks,  TAP  Office,  915 
2nd  Avenue,  MS  W-406,  Seattle,  WA 
98174,  or  you  can  contact  us  at 
WWW.  im  proveirs.  org. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  August  20,  2007. 

John  Fay, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  E7-16720  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Committee 
of  the  Taxpayer  Advocacy  Panel 
(Including  the  States  of  Delaware, 

North  Carolina,  South  Carolina,  New 
Jersey,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia  and  the 
District  of  Columbia) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
2  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held 
Wednesday,  September  19,  2007,  at  2:30 
p.m.  ET. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is  ' 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Wednesday, 
September  19,  2007  at  2:30  p.m.  ET  via 
a  telephone  conference  call.  Due  to 
limited  conference  lines,  notification  of 
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intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977,  or  post  comments  to  the  Web 
site;  http://www.improveirs.org.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7977,  or  write  to 
Inez  E.  De  Jesus,  TAP  Office,  1000  South 
Pine  Island  Rd.,  Suite  340,  Plantation, 

FL  33324 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  August  20,  2007. 

John  Fay, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  E7-16721  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4830-01 -P 


U.S.— CHINA  ECONOMIC  AND 
SECURITY  REVIEW  COMMISSION 

Notice  of  Open  Public  Hearing 

AGENCY:  U.S. -China  Economic  and 
Security  Review  Commission. 

ACTION:  Notice  of  open  public  hearing — 
September  6-7,  2007,  University  of 
North  Carolina — Chapel  Hill,  NC. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  hearing  of  the  U.S.-China 
Economic  and  Security  Review 
Commission. 

Name:  Carolyn  Bartholomew, 
Chairman  of  the  U.S.-China  Economic 
and  Security  Review  Commission. 

The  Commission  is  mandated  by 
Congress  to  investigate,  assess,  evaluate, 
and  report  to  Congress  annually  on  “the 
national  security  implications  and 
impact  of  the  bilateral  trade  and 
economic  relationship  between  the 
United  States  and  the  People’s  Republic 
of  China.”  Pursuant  to  this  mandate,  the 
Commission  will  hold  a  public  hearing 
in  Chapel  Hill,  NC,  at  the  University  of 
North  Carolina  on  September  6-7,  2007 
on  “North  Carolina:  China’s  Impact  on 
the  North  Carolina  Economy:  Winners 
and  Losers.’’ 

Background 

This  event  is  the  seventh  in  a  series 
of  public  hearings  the  Commission  will 
hold  during  its  2007  report  cycle  to 
collect  input  from  leading  experts  in 
rf&ademia,  business,  industry, 
government  and  from  the  public  on  the 
impact  of  the  economic  and  national 
security  implications  of  the  U.S. 
bilateral  trade  and  economic 
relationship  with  China.  The  September 
6-7  hearing  is  being  conducted  to 
examine  the  impacts  of  Chinese  exports 
on  North  Carolina’s  traditional  clothing, 
textile,  and  furniture  industries:  the  '  *  ' 


effectiveness  of  North  Carolina’s 
proactive  measures  to  mitigate  and 
adapt  to  Chinese  competition:  and  to 
consider  feedback  and  opinions  from 
the  people  of  North  Carolina. 

The  hearing,  entitled  “North  Carolina: 
China’s  Impact  on  the  North  Carolina 
Economyi  Winners  and  Losers,”  will  be 
co-chaired  by  Commissioners  Jeffrey 
Fiedler  and  Dennis  Shea. 

Open  Microphone  Session  for  Public 
Comment:  The  hearing  on  Friday, 
September  7,  2007,  will  conclude  with 
a  discussion  on  the  community  impact 
of  economic  dislocations  with  an 
“open”  microphone  session  for 
interested  members  of  the  public  to 
voice  their  views.  Registration  for  the 
open  microphone  session  begins  at  8 

а. m.  on  Friday,  September  7th  with  sign 
up  available  in  the  hearing  room. 
Comments  will  be  limited  to  5  minutes 
for  each  participant. 

Information  on  this  hearing,  including 
a  detailed  hearing  agenda  and 
information  about  panelists,  will  be 
made  available  on  the  Commission’s 
Web  site  prior  to  the  hearing  date. 
Detailed  information  about  the 
Commission,  the  texts  of  its  annual 
reports  and  hearing  records,  and  the 
products  of  research  it  has 
commissioned  can  be  found  on  the 
Commission’s  Web  site  at 
www.uscc.gov. 

Any  interested  party  may  file  a 
written  statement  by  September  6,  2007, 
by  mailing  to  the  contact  below. 

Date  and  Time:  Thursday,  September 

б,  2007,  8:30  a.m.  to  5  p.m.  and  Friday, 
September  7,  2007,  9  a.m.  to  12  p.m.  A 
detailed  agenda  for  the  hearing  will  be 
posted  to  the  Commission’s  Web  site  at 
www.uscc.gov  in  the  near  future. 
ADDRESSES;  The  hearings  will  be  held  in 
The  Kenan  Conference  Center,  Room 
204  at  the  University  of  North 
Carolina — Chapel  Hill  campus  on 
Skipper  Bowles  Road,  Chapel  Hill,  NC 
27599-1550.  Public  seating  is  limited  to 
approximately  150  people  on  a  first 
come,  first  served  basis.  Advance 
reservations  are  not  required. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Michels,  Associate  Director  for 
the  U.S.-China  Economic  and  Security 
Review  Commission,  444  North  Capitol 
Street,  NW.,  Suite  602,  Washington,  DC 
20001:  phone:  202-624-1409,  or  via  e- 
mail  at  kmichels@uscc.gov. 

Authority:  Congress  created  the  U.S.-China 
Economic  and  Security  Review  Commission 
in  2000  in  the  National  Defense 
Authorization  Act  (Pub.  L.  106-398),  as 
amended  by  Division  P  of  the  Consolidated 
Appropriations  Resolution,  2003  (Pub.  L. 
108-7),  as  amended  by  Public  Law  109-168 
(November  22,  2005).  ' 


Dated:  August  20,  2007. 

Kathleen  J.  Michels, 

Associate  Director,  U.S.-China  Economic  and 
Security  Review  Commission. 

[FR  Doc.  07-4139  Filed  8-23-07;  8:45  am] 
BILLING  CODE  1137-Oa-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Determinations  Concerning  Illnesses 
Discussed  in  National  Academy  of 
Sciences  Report  on  Gulf  War  and 
Health 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  under  the  authority 
granted  by  the  Persian  Gulf  War 
Veterans  Act  of  1998,  Public  Law  105- 
277,  title  XVI,  112  Stat.  2681-742 
through  2681-749  (codified  at  38  U.S.C. 
1118),  has  determined  not  to  establish  a 
presumption  of  service  connection  at 
this  time,  based  on  exposure  to 
insecticides  or  solvents  during  service 
in  the  Persian  Gulf  during  the  Persian 
Gulf  War,  for  any  of  the  diseases, 
illnesses,  or  health  effects  discussed  in 
the  February  18,  2003,  report  of  the 
National  Academy  of  Sciences,  titled 
“Gulf  War  and  Health,  Volume  2. 
Insecticides  and  Solvents.”  This 
determination  does  not  in  any  way 
preclude  VA  from  granting  service 
connection  for  any  disease,  including 
those  specifically  discussed  in  this 
notice,  nor  does  it  change  any  existing 
rights  or  procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Barrans,  Attorney,  Office  of  the 
General  Counsel,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202) 273-6332. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements 

The  Persian  Gulf  War  Veterans  Act  of 
1998,  Public  Law  105-277,  title  XVI, 

112  Stat.  2681-742  through  2681-749 
(codified  at  38  U.S.C.  1118),  and  the 
Veterans  Programs  Enhancement  Act  of 
1998,  Public  Law  105-368,  112  Stat. 
3315,  directed  the  Secretary  to  seek  to 
enter  into  an  agreement  with  the 
National  Academy  of  Sciences  (NAS)  to 
review  and  evaluate  the  available 
scientific  evidence  regarding,,, 
associations  between  illnesses  and 
exposure  to  toxic  agents,  environmental 
or  wartime  hazards,. or  preveittiye  ... 
medicines  or  vaccines  to  whiclii  service, 
members  may  have  been  exposed  during 
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service  in  the  Persian  Gulf  during  the 
Gulf  War.  Congress  prescribed  the 
inquiry  it  expected  NAS  to  carry  out  in 
the  event  such  an  agreement  was 
reached.  Congress  directed  NAS  to 
identify  agents,  hazards,  medicines,  and 
vaccines  to  which  service  members  may 
have  been  exposed  during  service  in  the 
Persian  Gulf  during  the  Gulf  War,  but 
also  directed  NAS  to  consider  a  number 
of  specific  substances,  including 
solvents  and  several  insecticides  used 
during  the  Gulf  War.  Congress 
mandated  that  NAS  determine,  to  the 
extent  possible:  (1)  Whether  there  is  a 
statistical  association  between  exposure 
to  the  agent,  hazard,  medicine,  or 
vaccine  and  the  illness,  taking  into 
account  the  strength  of  the  scientific 
evidence  and  the  appropriateness  of  the 
scientific  methodology  used  to  detect 
the  association;  (2)  the  increased  risk  of 
illness  among  individuals  exposed  to 
the  agent,  hazard,  medicine,  or  vaccine; 
and  (3)  whether  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  exists  between  exposure  to 
the  agent,  hazard,  medicine,  or  vaccine 
and  the  illness.  These  laws  also  require 
that  NAS  submit  reports  on  its  activities 
to  the  Veterans  Affairs  Committees  of 
the  U.S.  Senate  and  House  of 
Representatives  and  to  the  Secretary  of 
Veterans  Affairs  every  2  years  (as 
measured  from  the  date  of  the  first 
report)  for  a  10-year  period. 

Section  1602  of  Public  Law  105-277 
provides  that  whenever  the  Secretary 
receives  a  report  from  NAS,  the 
Secretary  must  determine  whether  a 
presumption  of  service  connection  is 
warranted  for  any  illness  covered  by 
that  report.  The  statute  provides  that  a 
presumption  will  be  warranted  when 
the  Secretary  determines  that  there  is  a 
positive  association  (i.e.,  the  credible 
evidence  for  an  association  is  equal  to 
or  outweighs  the  credible  evidence 
gainst  an  association]  between 
exposure  of  humans  or  animals  to  a 
biological,  chemical,  or  other  toxic 
agent,  environmental  or  wartime  hazard, 
or  preventive  medicine  or  vaccine 
known  or  presumed  to  be  associated 
with  service  in  the  Southwest  Asia 
theater  of  operations  during  the  Persian 
Gulf  War  and  the  occurrence  of  a 
diagnosed  or  undiagnosed  illness  in 
humans  or  animals.  If  the  Secretary 
determines  that  a  presumption  of 
service  coimection  is  not  warranted,  he 
is  to  publish  a  notice  of  that 
determination,  including  an  explanation 
of  the  scientific  basis  for  that 
determination. 


II.  The  National  Academy  of  Sciences 
Report 

NAS  issued  its  initial  report,  titled 
“Gulf  War  and  Health,  Volume  1. 
Depleted  Uranium,  Sarin, 

Pyridostigmine  Bromide,  Vaccines,”  on 
September  7,  2000.  In  that  report,  NAS 
limited  its  analysis  to  the  health  effects 
of  depleted  uranium,  the  chemical 
warfare  agent  sarin,  vaccinations  against 
botulism  toxin  and  anthrax,  and 
pyridostigmine  bromide,  which  was 
used  in  the  Gulf  War  as  a  pretreatment 
for  possible  exposure  to  nerve  agents. 

On  July  6,  2001,  VA  published  a  no'tice 
in  the  Federal  Register  announcing  the 
Secretary’s  determination  that  the 
available  evidence  did  not  warrant  a 
presumption  of  service  connection  for 
any  disease  discussed  in  that  report.  66 
FR  35702  (2001). 

NAS  issued  its  second  report,  titled 
“Gulf  War  and  Health,  Volume  2. 
Insecticides  and  Solvents,”  on  February 
18,  2003.  In  that  report,  NAS  focused  on 
the  health  effects  of  insecticides  and 
solyents  that  were  shipped  to  the 
Persian  Gulf  during  the  Persian  Gulf 
War.  The  pesticides  considered  by  the 
NAS  were  organophosphorous 
compounds  (malathion,  diazinon, 
chlorp)aifos,  dichlorvos,  and 
azamefiiiphos),  carbamates  (carbaryl, 
propoxur,  and  methomyl),  pyrethrins 
and  pjTethyroids  (permethrin  and  d- 
phenothrin),  lindane,  and  N,N-diethyl- 
3-methylbenzamide  (DEET).  NAS 
considered  53  solvents  in  8  groups: 
aromatic  hydrocarbons  (including 
benzene),  halogenated  hydrocarbons 
(including  tetrachloroethylene  and  dry- 
cleaning  solvents],  alcohols,  glycols, 
glycol  esters,  esters,  ketones,  and 
petrolemn  distillates. 

In  its  report,  NAS  organized  its 
conclusions  into  five  cat^ories, 
representing  different  degrees  of 
association  between  illness  and 
exposure  to  insecticides  or  solvents.  The 
categories  NAS  used  are  “Sufficient 
Evidence  of  a  Causal  Relationship,” 
“Sufficient  Evidence  of  an  Association,” 
“Limited/Suggestive  Evidence  of  an 
Association,”  “Inadequate/Insufficient 
Evidence  to  Determine  Whether  an 
Association  Exists,”  and  “Limited/ 
Suggestive  Evidence  of  No  Association." 

NAS  found  “Sufficient  Evidence  of  a 
Causal  Association”  between  chronic 
exposure  to  the  solvent  benzene  and 
two  diseases,  acute  leukemia  and 
aplastic  anemia.  NAS  foimd  the  criteria 
for  its  next-highest  category,  “Sufficient 
Evidence  of  an  Association”  satisfied  for 
three  associations:  (1)  Chronic  exposure 
to  benzene  and  adult  leukemia;  (2) 
chronic  exposure  to  solvents  and  acute 
leukemia;  and  (3)  exposure  to  the 


solvent  propylene  glycol  and  allergic 
contact  dermatitis  resulting  from 
sensitization  to  the  compound  and 
subsequent  reexposure.  NAS  listed  16 
findings  in  the  category  “Limited/ 
Suggestive  Evidence  of  an  Association”: 
(1)  Chronic  exposure  to 
tetrachloroethylene  and  dry-cleaning 
solvents  and  bladder  cancer;  (2)  chronic 
exposure  to  solvents  and  bladder 
cancer;  (3)  chronic  exposure  to 
tetrachloroethylene  and  dry-cleaning 
solvents  and  kidney  cancer;  (4)  chronic 
exposure  to  organophosphorous 
insecticides  and  non-Hodgkin’s 
lymphoma;  (5)  chronic  exposure  to 
carbamates  and  non-Hodgkin’s 
lymphoma;  (6)  chronic  exposure  to 
benzene  and  non-Hodgkin’s  lymphoma; 
(7)  chronic  exposure  to  solvents  aijd 
multiple  myeloma;  (8)  chronic  exposure 
to  organophosphorous  insecticides  and 
adult  leukemia;  (9)  chronic  exposure  to 
solvents  and  adult  leukemia;  (10) 
chronic  exposure  to  solvents  and 
myelodyplastic  syndromes;  (11) 
exposure  to  organophosphorous 
insecticides  at  doses  sufficient  to  cause 
poisoning  and  long-term 
neurobehavioral  effects  (j.e.,  abnormal 
results  on  neurobehavioral  test  batteries 
and  symptom  findings);  (12)  chronic 
exposiire  to  solvents  and 
neurobehavioral  effects  (i.e.,  abnormal 
results  on  neurobehavioral  test  batteries 
cmd  symptom  findings);  (13)  high-level 
exposure  to  solvents  and  reactive 
airways  dysfunction  syndrome  that 
would  be  evident  with  exposure  and 
could  persist  for  months  or  years;  (14) 
chronic  exposure  to  solvents  and 
hepatic  steatosis;  (15)  chronic  exposure 
to  solvents  and  chronic 
glomerulonephritis;  and  (16)  exposure 
to  insecticides  and  allergic  contact 
dermatitis  that  results  from  sensitization 
to  the  compounds  and  subsequent 
reexposure. 

NAS  stated  48  findings  in  the  category 
“Inadequate/Insufficient  Evidence  to 
Determine  Whether  an  Association 
Exists,”  and  stated  no  findings  in  the 
category  “Limited/Suggestive  Evidence 
of  No  Association.”  Additionally,  NAS 
stated  that  it  was  unable  to  reach  a 
consensus  view  with  respect  to  nine 
exposure  and  disease,  illness,  or  health 
effect  associations  it  considered  and 
therefore  did  imt  place  them  in  any  of 
the  five  categories. 

Seventeen  of  the  21  associations  in 
the  highest  three  categories  are  limited 
to  cases  involving  “chronic”  exposure 
to  the  insecticides  or  solvents  involved. 
Although  its  report  does  not  define  the 
term  “chronic,”  NAS  stated  that  the 
studies  it  reviewed  were  primarily 
occupational  studies,  meaning  studies 
of  workers  who  were  exposed  to  the 
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substances  in  question  in  the  course  of 
their  employment,  such  as  in  a  chemical 
plant  or  in  a  position  requiring  routine 
use  of  solvents  or  insecticides.  Of  the 
four  remaining  associations  in  those 
categories,  one  was  limited  to  cases 
involving  exposure  to 
organophosphorous  insecticides  at 
doses  sufficient  to  cause  poisoning  at 
the  time  of  exposure  and  another 
involved  an  association  between  high- 
level  exposure  to  organic  solvents  and 
reactive  airways  dysfunction  syndrome 
which  would  be  evident  with  exposure 
or  shortly  thereafter.  The  other  two 
involve  allergic  contact  dermatitis  that 
would  be  present  with  exposure  and 
may  resolve  with  cessation  of  exposure. 

III.  VA’s  Actions  in  Response  to  the 
Second  NAS  Report 

After  receiving  and  reviewing  the 
second  NAS  report,  VA  determined  that 
the  report  presented  uniquely  difficult 
issues  as  compared  to  the  first  NAS 
report  and  similar  NAS  reports  provided 
to  VA  under  the  Agent  Orange  Act  of 
1991,  Public  Law  102-4.  The  second 
NAS  report  was  unique  in  that  the 
substances  considered  in  that  report 
were  not  substances  used  exclusively  or 
predominantly  in  combat  deployments 
or  operations,  but  were  substances 
commonly  present  in  military  and 
civilian  life.  It  was  also  unique  in  that 
most  of  the  associations  NAS  identified 
were  limited  to  circumstances  involving 
chronic  occupational  exposure  to  the 
insecticides  and  solvents  in  question,  as 
distinguished  from  acute  or  subchronic 
exposures.  Although  the  NAS  report  did 
not  define  the  term  “chronic,”  that  term 
commonly  means  “meu-ked  by  long 
duration”  (Webster’s  Third  New 
International  Dictionary  402  (1976))  or 
“persisting  over  a  long  period  of  time” 
(Borland’s  Illustrated  Medical 
Dictionary  328  (38th  ed  1994)).  Further, 
virtually  all  of  the  health  effects 
identified  by  NAS  were  previously  well 
known. 

VA  determined  that  these 
circumstances  raised  questions 
concerning,  among  other  things, 
whether  exposure  to  these  common 
substances  dmring  the  Persian  Gulf  War 
differed  significantly  from  exposures 
experienced  by  other  military  and 
civilian  populations,  and  whether 
military  personnel  could  be  expected  to 
have  experienced  “chronic”  exposure  to 
such  substances  during  service  in  the 
Persian  Gulf  War.  For  that  reason,  and 
also  because  VA’s  determinations 
regarding  the  health  effects  of  relatively 
common  exposures  might  be  viewed  as 
having  broader  implications  for  public 
health  policy,  VA  determined  that  it 
was  necessary  to  seek  additional 


information  before  making  its 
determinations  under  Public  Law  105- 
277. 

VA  met  with  representatives  of  NAS 
and  requested  that  NAS  conduct  an 
additional  review  to  address  issues 
pertaining  to  the  correlation  between 
exposures  of  different  types  and 
durations  and  the  increased  risk  of 
health  effects.  Although  NAS  gave 
serious  consideration  to  VA’s  request,  it 
ultimately  declined  to  provide  any 
further  information  requested  by  VA. 

rV.  VA’s  Determination 

This’  notice  conveys  the  Secretary’s 
determination  that  a  presumption  of 
service  connection  is  not  warranted  at 
the  present  time  for  any  disease,  illness, 
or  health  effect  discussed  in  the  NAS 
report,  based  on  association  with  any 
substance  known  or  suspected  to  be 
associated  with  service  in  the  Gulf  War. 
The  Secretary  has  determined  that  there 
is  not  sufficient  eviderice  available  to 
support  a  conclusion  that  the 
insecticides  emd  solvents  covered  in  the 
NAS  report  are,  in  isolation,  agents 
“known  or  presumed  to  be  associated 
with  service  in  the  Southwest  Asia 
theater  of  operations  during  the  Persian 
Gulf  War,”  for  purposes  of  section  1602 
of  Public  Law  105-277  (codified  in 
pertinent  part  at  38  U.S.C.  1118(a)(2)(A) 
and  (b)(1)(B)). 

As  an  initial  matter,  we  want  to  make 
clear  that  VA’s  determination  does  not 
in  any  way  preclude  VA  from  granting 
service  connection  for  any  disease, 
including  those  specifically  discussed 
in  this  notice,  nor  does  it  change  any 
existing  rights  or  procedures.  VA 
generally  may  grant  service  connection 
either  on  a  “direct”  basis  or,  in  some 
circumstances,  on  a  “presumptive” 
basis.  “Direct”  service  connection 
means  simply  that  the  evidence  in 
relation  to  a  claim  makes  it  as  likely  as 
not  that  a  disease  or  injury  was  incurred 
or  aggravated  in  service.  “Presumptive” 
service  connection  means  that  a  statute 
or  regulation  creates  a  special  rule 
allowing  VA  to  presume  that  a 
particular  disease  was  incurred  or 
aggravated  in  service  even  if  the 
evidence  does  not  directly  establish  that 
fact.  Pursuant  to  38  U.S.C.  1110,  VA 
may  grant  direct  service  connection  for 
any  disease  that  was  incurred  or 
aggravated  in  service.  Accordingly,  if 
the  evidence  in  connection  with  any 
benefit  claim  makes  it  as  likely  as  not 
that  a  disease  was  caused  or  aggravated 
by  exposure  to  insecticides  or  solvents 
in  service,  VA  may  grant  service 
connection.  As  required  by  law,  VA  will 
assist  claimants  in  obtaining  evidence 
necessary  to  substantiate  their  claims. 
The  recent  NAS  report  does  not  limit 


this  authority  in  any  way.  In  fact,  the 
report  itself  may  assist  claimants 
seeking  to  establish  service  connection, 
by  providing  evidence  linking  certain 
diseases  with  exposure  to  certain 
insecticides  and  solvents.  This  notice  is 
intended  only  to  explain  that  VA  will 
not,  at  this  time,  establish  a  new 
presumption  of  service  connection  for 
any  disease. 

Section  1602  of  Public  Law  105-277 
requires  presumptions  of  service 
connection  for  illnesses  that  have  a 
“positive  association  with  exposure  to  a 
biological,  chemical  or  other  toxic  agent, 
environmental  or  wartime  hazard,  or 
preventive  medicine  or  vaccine  known 
or  presumed  to  be  associated  with 
service  in  the  Armed  Forces  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War.”  This 
standard  refers  to  two  distinct  types  of 
association  necessary  to  a  presumption. 
First,  it  must  be  determined  that  the 
agent,  hazard,  medicine,  or  vaccine  is 
known  or  presumed  to  be  associated 
with  service  in  the  Southwest  Asia 
theater  of  operations  during  the  Persian 
Gulf  War.  Second,  it  must  be 
determined  that  an  illness  is  associated 
with  exposure  to  such  agent,  hazard, 
medicine,  or  vaccine.  With  respect  to 
the  first  NAS  report  on  Gulf  War  and 
Health,  it  was  clear  that  the  substances 
NAS  considered  (depleted  uranium, 
sarin,  vaccinations  against  botulism 
toxin  and  anthrax,  and  pyridostigmine 
bromide)  were  associated  with  service 
in  the  Persian  Gulf  during  the  Gulf  War 
because  the  presence  and  use  of  those 
substances  during  such  service  was 
documented  and  resulted  in  exposures 
unique  to  veterans  of  such  service. 
Accordingly,  the  notice  of  VA’s 
determinations  concerning  that  NAS 
report  focused  exclusively  on  the 
second  element  of  association — i.e.,  the 
association  between  illnesses  and 
exposure  to  the  substances  in  question. 
With  respect  to  the  second  NAS  report, 
however,  we  believe  it  is  necessary  to 
address  the  threshold  matter  of  whether 
the  insecticides  and  solvents  considered 
by  NAS  properly  may  be  considered 
substances  associated  with  service  in 
the  Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  within  the 
meaning  of  Public  Law  105-277.  In 
section  1603  of  Public  Law  105-277, 
Congress  directed  NAS  to  consider  the 
health  effects  of  solvents  and  several 
specific  pesticides,  although  Congress 
did  not  provide  an  indication  as  to 
whether  or  how  those  substances  were 
used  in  the  Gulf  War.  NAS  focused  its 
review  on  solvents  and  pesticides  that 
the  Department  of  Defense  shipped  to 
the  Persian  Gulf  during  the  Persian  Gulf 
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War.  As  discussed  below,  however, 
there  is  insufficient  information 
concerning  the  use  of  such  solvents  and 
pesticides  during  service  in  the  Persian 
Gulf  War  upon  which  to  conclude  that 
veterans  of  such  service  may  have 
encountered  exposures  unique  to  such 
service. 

In  contrast  to  the  substances 
addressed  in  the  first  NAS  report 
(depleted  uremium,  sarin,  vaccinations 
against  botulism  toxin  and  anthrax,  and 
pyridostigmine  bromide),  the 
insecticides  and  solvents  that  Congress 
identified  in  Public  Law  105-277  and 
NAS  discussed  in  the  second  report,  are 
not  unique  to  service  in  the  Gulf  War  or 
to  any  particular  period  or  location  of 
service.  Rather,  those  insecticides  and 
solvents  are  prevalent  in  military  and 
civilian  life  outside  the  Gulf  War  theater 
of  operations.  For  example,  the  solvent 
benzene,  which  is  included  either  by 
name  or  by  general  reference  to 
“solvents”  in  13  of  the  21  findings  in 
the  3  highest  NAS  categories  of 
association,  is  1  of  the  20  most 
commonly  produced  chemicals  in  the 
United  States  and  is  present  in  many 
consumer  solvents  and  paint  products, 
gasoline,  automobile  exhaust,  and 
tobacco  smoke.  Most  Americans  are 
exposed  to  small  amounts  of  benzene  on 
a  daily  basis  through  breathing  air 
containing  gasoline  fumes,  automobile 
exhaust,  tobacco  smoke,  and  industrial 
emissions.  (Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  Public  Health  Statement  for 
Benzene  CAS#71-43-2  (U.S.  Dept,  of 
Health  and  Human  Services,  Public 
Health  Service,  ATSDR,  Sept.  1997)). 
Dry-cleaning  solvents  are  included  in  12 
of  the  21  findings  in  the  top  3 
categories,  either  specifically  or  as  a 
component  of  the  general  class  of 
solvents.  Military  and  civilian  personnel 
who  use  dry  cleaning  services  or  reside 
near  dry  cleaning  businesses  are 
exposed  to  those  substances.  The 
solvent  propylene  glycol,  which  fits  into 
10  of  the  21  findings  in  the  top  3 
categories,  is  present  commercially  in 
cosmetics  and  food  and  is  used  as  a 
vehicle  for  drug  delivery.  Other  solvents 
considered  by  NAS  are  commonly  used 
in  the  United  States  as  fumigants  for 
food  products,  as  flavoring  agents,  as 
components  of  antifreeze,  brake  fluids, 
deicing  fluids,  paints,  typewriter 
correction  fluid,  cosmetics,  lacquers, 
and  adhesives,  or  as  solvents  available 
for  household  use  in  degreasing  and 
cleaning.  The  NAS  report  notes  that 
little  information  is  available  to 
characterize  the  use  of  solvents  in  the 
Gulf  War.  Military  uses  of  Solvents 
include  vehicle  maintenance,  cleaning 


and  degreasing,  and  NAS  noted  that 
wartime  use  of  solvents  in  these 
capacities  probably  paralleled  stateside 
military  or  civilian  uses,  although 
operating  conditions  (such  as 
ventilation  and  the  use  of  masks)  may 
have  varied  widely  firom  stateside 
working  conditions. 

All  insecticides  shipped  to  the  Gulf 
War  had  been  approved  by  the  U.S. 
Environmental  Protection  Agency  or  the 
U.S.  Food  and  Drug  Administration  for 
general  use  in  the  United  States  at  that 
time,  although  EPA  has  since  placed 
restrictions  on  some  of  the  insecticides 
used  during  the  Gulf  War.  Most  of  those 
insecticides  are  available  in  consumer 
pest-control  products  sold  for  home  use. 
The  two  insecticides  distributed  to 
service  members  during  the  Gulf  War 
for  individual  use — DEET  and 
permethrin — are  common  components 
of  consumer  insect  repellents,  and  were 
not  linked  to  any  diseases  in  the  top 
three  NAS  categories  other  than  allergic 
contact  dermatitis. 

Of  the  21  health  effects  NAS 
identified  in  its  3  highest  categories,  17 
are  generally  well  known  health  risks  of 
chronic  occupational  exposure  to  the 
insecticides  and  solvents  in  question. 
(The  other  four  health  effects  are  also 
generally  well  known,  but  are  associated 
with  certain  non-chronic  exposures.) 

For  example,  the  fact  that  chronic 
occupational  exposure  to  benzene  is 
associated  with  an  increased  risk  of 
aplastic  anemia  and  acute  leukemia  is 
widely  recognized.  See  29  CFR 
1910.1028  appendix  A  (summarizing 
known  health  effects  of  chronic  benzene 
exposure).  As  NAS’  findings  indicate, 
an  increased  risk  of  disease  may  occur 
with  chronic  or  sufficient  exposure  to 
the  insecticides  and  solvents  in 
question.  Those  conclusions  are  based 
on  scientific  studies  of  persons  exposed 
to  the  insecticides  and  solvents  in 
occupational  settings  involving  the 
production  or  use  of  those  substances, 
with  frequent  exposures  for  periods  of 
years  in  most  cases.  Neither  the  NAS 
report,  nor  the  scientific  studies  that 
NAS  reviewed  identify  an  increased  risk 
of  disease  based  on  temporary  or 
episodic  exposure  to  the  insecticides  or 
solvents  in  question,  except  in 
pcuticular  circumstances  of 
organophosphorous  insecticide 
poisoning  associated  with  long-term 
neurobehavioral  effects,  high-level 
solvent  exposure  associated  with 
reactive  airways  dysfunction  syndrome, 
and  allergic  dermatological  reactions 
coincident  with  exposure  to  propylene 
glycol  or  insecticides.  In  briefing  VA  on 
its  findings  in  February  2003,  NAS 
indicated  that  it  did  not  limit  its  inquiry 
to  health  effects  of  only  chronic 


exposure,  but  sought  all  available 
information  on  the  health  effects  of 
exposure  to  the  insecticides  and 
solvents  in  question.  Insofar  as  the  NAS 
report  states  no  conclusions  as  to 
whether  many  of  the  diseases  discussed 
in  the  report  are  associated  with  less- 
than-chronic  exposure  to  insecticides  or 
solvents,  we  believe  the  absence  of  such 
findings  most  likely  reflects  the  absence 
of  study  data  sufficient  to  make  any 
determination. 

As  indicated  above,  the  insecticides 
and  solvents  considered  by  NAS  were  in 
common  use  in  stateside  military  and 
civilian  populations  at  the  time  cf  the 
Gulf  War,  not  only  with  respect  to 
workers  occupationally  exposed  to 
those  substances,  but  also  with  respect 
to  the  broader  spectrum  of  persons 
exposed  through  use  of  consumer 
products,  inhalation  of  polluted  air,  or 
other  means.  Sufficient  data  do  not  exist 
to  show  that  exposure  to  those 
insecticides  emd  solvents  alone  at  levels 
below  chronic  occupational  exposure  or 
below  levels  sufficient  to  constitute 
poisoning  is  associated  with  the 
occurrence  of  disease,  other  than 
allergic  contact  dermatitis.  Further,  as 
explained  below,  VA  believes  that  there 
is  cmrently  insufficient  information 
available  to  indicate  that  the  uses  of 
insecticides  and  solvents  dming  the 
Gulf  War,  or  the  risks  associated  with 
such  exposure  to  such  substances, 
differed  in  any  substantial  degree  from 
the  use  of  those  substances  in  stateside 
military  and  civilian  populations  or  the 
risk  experienced  by  such  stateside 
populations. 

The  Department  of  Defense  (DoD)  has 
indicated  that  the  insecticides  and 
solvents  considered  by  NAS  were 
shipped  to  the  Persian  Gulf  during  the 
Gulf  War,  but  that  relatively  little 
information  is  currently  available 
concerning  the  extent  to  which  those 
substances  were  used.  DoD  has 
indicated  that  insecticides  were  used  in 
the  Gulf  War  for  their  ordinary 
purposes,  including  personal 
application  by  individual  service 
members  to  their  bodies  and  clothing,  as 
well  as  area  spraying  by  pesticide 
applicators.  (OSAGWI  (Office  of  the 
Special  Assistant  for  Gulf  War 
Illnesses),  Environmental  Exposure 
Report — Pesticides.  Final  Report  (U.S. 
Department  of  Defense,  OSAGWI,  April 
2003)).  DoD  concluded  that  most 
soldiers  were  likely  exposed  to  some 
amount  of  insecticides  and  that  military 
personnel  whose  occupational  specialty 
involved  pesticide  spraying  likely 
incurred  greater  amounts  of  exposures. 
DoD  has  indicated  that  the  most 
thoroughly  documented  exposure  to 
solvents  occurred  during  the  Gulf  War 
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among  service  members  assigned  to 
apply  chemical-agent-resistant  coating 
(CARC)  to  military  vehicles,  as  well  as 
in  the  process  of  cleaning  painting 
equipment  and  tools  with  solvents. 
(OSAGWI,  Environmental  Exposure 
Report:  Chemical  Agent  Resistant 
Coating.  Final  Report  (U.S.  Department 
of  Defense,  OSAGWI,  July  2000).  DoD 
also  indicated  that  not  all  personnel 
were  trained  in  these  processes  and 
some  may  not  have  had  all  the 
necessary  personal  protective 
equipment  (OSAGWI,  2000).  NAS 
indicated  that  the  wartime  use  of 
solvents,  such  as  in  vehicle 
maintenance  cmd  repair,  cleaning,  and 
degreasing,  probably  paralleled  stateside 
military  and  civilian  use  of  solvents,  but 
acknowledged  the  possibility  of  wide 
variations  in  operating  conditions. 

DoD’s  Directorate  for  Deployment 
Health  Support  has  prepared  an 
“exposure  assessment”  designed  to 
estimate  the  possible  levels  of 
insecticide  exposures  during  the  Gulf 
War.  (OSAGWI  2003  at  42, 110).  That 
assessment  was  based  on  information 
gathered  from  interviews  with  Gulf  War 
veterans  and  exposure-scenario  models 
based  on  methodologies  used  by  the 
Environmental  Protection  Agency.  Id.  at 
110-112.  Among  other  things,  DoD 
concluded  that  “[m]ost  pesticide 
product  exposures  during  the  Gulf  War 
were  acute/subacute  and  subchronic; 
however,  there  were  probably  a  small 
niunber  of  chronic  exposures  as  well.” 

Id.  at  151.  For  purposes  of  that  analysis, 
DoD  defined  chronic  exposure  as 
exposure  lasting  more  than  180  days. 

DoD  also  stated  that,  “[i]n  many  cases, 
pesticide  formulation  exposmes  during 
deployment  would  have  been  very 
similar  to  exposures  normally  occurring 
in  the  U.S.  at  the  time.  On  the  other 
hand,  there  were  certainly  conditions 
existing  some  of  the  time  that  would 
have  contributed  to  higher- than-normal, 
or  otherwise  unusual  exposures  for 
some  servicemembers.”  Id.  at  143.  For 
instance,  DoD  indicated  that  higher 
exposures  may  have  occurred  in  areas  of 
extreme  pest  infestation  or  in  the 
delousing  of  prisoners  of  war  conducted 
by  approximately  200  service  members. 

DoD  also  concluded  that  “It  is  likely 
that  at  least  41,000  service  members 
overall  may  have  had  some 
overexposure  to  pesticides.”  Id.  at  57. 
That  conclusion  was  based  in  part  on 
the  results  of  a  survey  asking  veterans 
to  recollect  their  pesticide  experiences  7 
to  9  years  after  the  fact.  /d.  at  111.  DoD 
stated  that  its  analysis  involved 
significant  levels  of  uncertainty,  due  to 
the  lack  of  direct  exposure  data,  and 
that  it  relied  on  assumptions  that  tended 
to  overestimate  exposures.  Id.  at  57,  111. 


Fmiher,  DoD’s  conclusions  regarding 
potential  overexposures  do  not,  in  om 
view,  clearly  indicate  that  pesticide 
exposures  in  the  Persian  Gulf  War 
differed  significantly  from  other  civilian 
and  military  populations.  The  largest 
group  of  potential  overexposures 
identified  by  DoD  consisted  of 
approximately  30,500  veterans  who 
“may  have  been  at  elevated  risk  for 
short-term  health  effects  because  of 
exposure  to  pest  strips”  containing  the 
pesticide  dichlorvos.  Id.  at  57.  In  the 
survey  of  Gulf  War  veterans, 
approximately  7%  of  veterans 
interviewed  reported  using  or  observing 
use  of  pest  strips,  and  approximately 
5%  to  8%  of  those  who  had  used  pest 
strips  reported  using  them  in  a  manner 
exceeding  the  manufacturer’s 
recommendation  of  one  strip  per  1000 
cubic  feet  of  space.  (Fricker,  RD  et  al.. 
Pesticide  Use  During  the  Gulf  War:  A 
Survey  of  Gulf  War  Veterans  (Rand 
2000)).  DoD  concluded  that  “[e]ven 
when  dichlorvos-containing  pest  strips 
are  used  according  to  current  label 
directions  and  military  guidance,  many 
personnel  may  be  exposed  to 
unhealthful  levels”  of  dichlorvos. 
(OSAGWI  2003  at  65).  DoD  noted  that 
its  conclusion  was  similar  to  a  finding 
by  the  Environmental  Protection 
Agency’s  Office  of  Pesticide  Programs, 
which  found  that  all  residential  use  of 
pest  strips  was  of  concern.  Id.  at  65.  Pest 
strips  have  long  been  available  for 
residential  use  in  the  United  States,  and 
DoD’s  finding  does  not  suggest  that  Gulf 
War  exposures  to  pest  strips  differed 
significantly  fi’om  stateside  exposures. 
The  conclusion  that  use  of  pest  strips  in 
accordance  with  the  label  directions 
may  cause  overexposure  would  appear 
-to  be  equally  applicable  to  stateside  use. 
DoD  also  noted  that  approximately 
3,500  to  4,500  pesticide  applicators 
probably  made  up  one  of  the  more 
highly  exposed  groups,  and  that  as 
many  as  7,000  service  members  may 
have  been  overexposed  to  pesticides  as 
the  result  of  spraying  operations.  Id.  at 
57.  However,  DoD  also  noted  that 
“[m]ost  pesticide  product  exposures 
during  the  Gulf  War  were  acute/ 
subacute  and  subchronic”  rather  than 
chronic  in  nature,  and  that  “veteran 
interviews  suggest  that  fewer  than  10 
veterans  sought  treatment  for  pesticide 
exposure.”  /d.  at  56, 151.  For  these 
reasons,  the  DoD  report’s  findings 
regarding  possible  overexposures  during 
the  Gulf  War  do  not,  in  our  view, 
establish  that  potential  exposures  to 
pesticides  during  the  Gulf  War  differed 
significantly  from  exposures  in  other 
civilian  and  military  populations.  With 
respect  to  service  members  who  were 


exposed  to  pesticides  due  to  their 
military  occupation  as  pesticide 
applicators,  we  note  that  the  potentially 
chronic  natme  of  such  occupational 
exposures,  coupled  with  the  findings  in 
the  NAS  report  and  other  medical 
literature  documenting  potential  health 
effects  of  chronic  exposure,  as  well  as 
the  effects  of  organophosphorous 
insecticide  poisoning  (acute  cholinergic 
syndrome),  may  provide  a  sufficient 
basis  for  awarding  direct  service 
coimection  for  such  health  effects  under 
existing  law. 

Although  there  is  little  direct  data  on 
pesticide  use  in  the  Gulf  War,  we  note 
that  DoD  had  issued  comprehensive 
directives  and  policies  governing 
pesticide  use.  In  a  1996  report,  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans’  Illnesses  (PAG) 
noted  that  DoD  policies  and  directives 
on  pesticide  use  at  the  time  of  the  Gulf 
War  closely  paralleled  or  exceeded 
those  established  by  regulations  of  the 
Environmental  Protection  Agency  and 
the  Food  and  Drug  Administration  for 
domestic  pesticide  use. 

(Presidential  Advisory  Committee  on  Gulf 
War  Veterans’  Illnesses:  Final  Report 
(Washington,  DC,  U.S  Government  Printing 
Office,  December  1996) 

The  PAG  reported  that,  according  to 
DoD  policy,  the  majority  of  U.S.  service 
members  had  access  to  two  pesticides: 
Permethrin  in  a  spray  can  (for  treating 
uniforms)  and  DEET  liquid  or  stick  for 
use  as  a  personal  mosquito  and  fly 
repellant.  By  DoD  policy,  all  other 
pesticides  shipped  to  the  Gulf  region 
were  to  be  used  only  by  specifically 
trained  pesticide  applicators  or  for 
special  applications.  For  example, 
lindane  was  apparently  used  by  security 
personnel  almost  exclusively  on  Iraqi 
prisoners  of  war  as  a  delousing  agent.  In 
contrast,  no  similar  restrictions  applied 
to  home  use  of  those  pesticides  within 
the  United  States.  There  is  little 
information  concerning  the  extent  to 
which  there  may  have  been  departures 
ft'om  DoD  policy  in  particular  instances 
during  the  Persian  Gulf  War. 

The  PAG  also  noted  that  only  limited 
data  exists  on  the  exposure  of  Gulf  War 
veterans  to  solvents,  including  benzene. 
The  PAG  described  one  study  by  the 
Centers  for  Disease  Control  and 
Prevention  that  involved  chemical 
analysis  of  biological  samples  collected 
from  troops  or  other  personnel  residing 
in  Kuwait  about  two  months  after  the 
cease-fire  while  the  oil  well  fires  were 
burning.  (Etzel,  RA  and  Ashley,  DL, 
Volatile  Organic  Compounds  in  the 
Blood  of  Persons  in  Kuwait  During  the 
Oil  Fires,  International  Archives  of 
Occupational  and  Environmental 
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Health,  66:125-29, 1994).  The  study 
focused  on  possible  exposure  of  U.S. 
military  employees  to  die  oil-well  fire 
smoke,  which  is  known  to  contain 
benzene.  They  reported  that  although 
blood  levels  of  volatile  organic 
compounds  (VOCs)  including  benzene 
were  higher  in  firefighters  than  in  a 
reference  population  of  U.S.  civilians, 
DoD  employees  in  nearby  Kuwait  City 
had  VOC  levels  about  the  same  or  lower 
than  the  reference  population.  Benzene 
levels  in  the  DoD  employees  in  Kuwait 
City  were  about  half  those  of  the  U.S. 
civilian  reference  population.  This  data 
is  limited  by  small  sample  size,  the 
short  half-life  of  VOCs  in  service 
members’  blood  and  the  focus 
specifically  on  potential  exposure  from 
oil-well  fires  rather  than  overall 
environmental  exposure.  Nevertheless, 
the  report  stated  that  “VOC’s  are  also 
widespread  in  the  modem  environment. 
Americans  are  exposed  to  numerous 
volatile  organic  compounds  in  the  home 
and  at  work  environment,  but  exposure 
to  some  of  them  was  not  prevalent  in 
post-war  Kuwait  City,  where  many 
American  personnel  were  temporarily 
housed  in  local  hotel  rooms.” 

The  PAC  report  described  a  second 
relevant  study  conducted  by  DoD  during 
the  Gulf  War,  which  among  other  things 
measured  VOCs  including  benzene  in 
blood  samples  collected  from  a  group  of 
U.S.  service  members  before,  during, 
and  after  their  1991  deployment  to 
Kuwait.  (U.S.  Army  Hygeine  Agency, 
Final  Report:  Kuwait  Oil  Fire  Health 
Risk  Assessment,  5  May — 3  December 
1991,  Report  No.  39-26-L192-91, 
Febmary  1994).  The  population  studied 
in  this  report  consisted  of  as  many  as 
4,700  soldiers  who  were  deployed  ft'om 
Germany  to  the  Kuwait  theater  on  or 
around  September  20, 1991.  Blood 
samples  from  a  small  subset  of  this 
group  were  taken  before  emd  after 
deployment,  and  during  deployment  in 
August  1991,  and  were  analyzed  for 
VOCs  including  benzene.  Benzene 
levels  were  found  to  be  slightly  lower 
during  deployment  as  compared  to  pre 
and  post-deployment  levels.  Other 
solvents,  including  ethylbenzene, 
chlorobenzene,  and  styrene,  were 
substantially  elevated  in  predeployment 
blood  samples  when  compared  to 
reference  levels  in  the  United  States. 
Some  solvents,  including  ethylbenzene, 
xylene  isomers,  styrene,  and  toluene, 
were  lower  in  the  blood  samples  taken 
during  deplojunent.  Tetrachloroethylene 
levels  were  significantly  higher  in  the 
blood  samples  taken  dming 
deployment.  However,  the  mean  level  of 
the  solvent  in  the  blood  was  “orders  of 
magnitude  below  those  levels  noted  in 


the  literature  as  causing  health  effects 
with  short  term  exposure.”  The  report 
concluded  that  “the  levels  of  VOCs 
measured  in  blood  specimens  of 
soldiers  while  in  Kuwait  are  denotative 
of  miniscule  exposures”  and  that  “[t]he 
exposure  to  most  compounds  that  can 
be  inferred  from  these  measurements  is, 
in  fact,  very  similar  to  accepted  U.S. 
normal  background  levels.” 

The  limited  data  available  do  not 
provide  a  basis  for  concluding  at  this 
time  that  potential  exposures  to 
insecticides  and  solvents  during  the  * 
Gulf  War  differed  significantly  from 
potential  exposures  in  other  military 
and  civilian  populations  at  that  time. 

We  recognize  the  possibility  that 
conditions  of  use  may  have  varied  in 
some  circumstances,  but  we  have 
insufficient  evidence  to  infer  that 
variations,  such  as  those  resulting  fi-om 
failure  to  use  prescribed  protective 
equipment,  were  common  or  resulted  in 
exposures  significcmtly  different  from 
those  in  other  military  and  civilian 
populations.  Although  DoD  noted  that 
one  pesticide  (lindane)  was  used  for  the 
unique  purpose  of  delousing  enemy 
prisoners  of  war,  it  also  noted  that  only 
about  200  service  members  engaged  in 
that  duty.  Additionally,  we  do  not 
believe  that  insecticide  or  solvent 
exposure  during  the  Gulf  War  can  be 
equated  as  a  general  matter  with  the 
type  of  chronic  occupational  exposure 
involved  in  most  of  the  associations 
foimd  by  NAS.  With  respect  to 
insecticides,  as  noted  above,  DoD  has 
indicated  that  most  exposures  in  the 
Gulf  War  were  non-chronic.  As  in 
civilian  populations,  service  members 
whose  military  occupation  involved 
consistent  exposure  to  insecticides  or 
solvents  may  have  incurred  above- 
average  exposmres.  The  likelihood  of 
such  occupational  exposures,  however, 
is  not  unique  to  service  in  the 
Southwest  theater  of  operations  during 
the  Persian  Gulf  War.  As  discussed 
below,  any  veteran  who  had  chronic  or 
sufficient  exposure  to  insecticides  or 
solvents  during  service  may  be  eligible 
for  direct  service  connection  for  the 
known  health  effects  of  such  exposure, 
whether  or  not  such  service  was  in  the 
Persian  Gulf  during  the  Gulf  War. 

Public  Law  105-277  requires  the 
Secretary  to  determine  whether  a 
presumption  of  service  connection  is 
warranted  by  reason  of  a  disease  having 
a  positive  association  with  exposme  to 
a  biological,  chemical,  or  other  toxic 
agent,  environmental  or  wartime  hazard, 
or  preventive  medicine  or  vaccine 
“known  or  presumed  to  be  associated 
with  service  in  the  Armed  Forces  in  the 
Southwest  Asia  theater  of  operations 
dining  the  Persian  Gulf  War.”  Public 


Law  105-277  1602  (codified  in 
pertinent  part  at  38  U.S.C.  1118(a)(2)(A) 
and  (b)(1)(B)).  The  statute  does  not 
explain  the  meaning  of  the  phrase 
“known  or  presumed  to  be  associated 
with  service  in  the  Armed  Forces  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War,”  and  there 
is  no  legislative  history  explaining  the 
meaning  of  that  phrase. 

We  conclude  that  the  statutory  phrase 
“associated  with  service  in  the  Armed 
Forces  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War” 
is  most  reasonably  construed  to  refer  to 
a  relationship  between  the  substance  or 
hazard  and  the  specific  circumstance  of 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War, 
as  distinguished  from  features  of 
military  or  civilian  life  in  general  that 
are  not  unique  to  service  in  the  Gulf 
War.  The  phrase  “associated  with” 
clearly  connotes  a  direct  relationship, 
and  the  requirement  that  the  substance 
or  hazard  be  associated  with  service  at 
a  particular  time  and  place  indicates  an 
intent  to  distinguish  between  substances 
and  hazards  associated  with  general 
military  or  civilian  life  and  those  unique 
to  service  at  the  specified  time  and 
place.  If  civilian  and  military 
populations  are  commonly  exposed  to  a 
substance,  we  believe  it  would  be 
unreasonable  to  conclude  that  the 
substance  is  “associated  with”  service 
in  the  Persian  Gulf  during  the  Gulf  War 
merely  because  it  was  present  and  used 
for  its  ordinary  purpose,  and  exposures 
occurred  in  an  ordinary  way,  during 
such  service.  We  do  not  believe  that 
Congress  intended  VA  to  establish 
presumptions  for  the  known  health 
effects  of  all  substances  common  to 
military  or  civilian  life.  Rather,  the 
requirement  that  the  substance  be 
“associated  with”  Gulf  War  service 
makes  clear  that  VA’s  task  is  to  focus  on 
the  unique  exposure  environment  in  the 
Persian  Gulf  during  the  Persian  Gulf 
War. 

This  reading  of  the  statutory  language 
comports  with  the  clear  purpose  of  both 
Public  Law  105-277  and  Public  Law 
105-368.  Both  statutes  reflect  the 
Government’s  commitment  to 
addressing  the  unique  health  issues 
presented  by  Gulf  War  veterans,  by 
establishing  a  process  for  identifying 
diseases  and  illnesses  that  may  be 
associated  with  Gulf  War  Service.  It  is 
by  now  well  known  that  many  Gulf  War 
veterans  have  reported  a  variety  of 
similar  symptoms  that  cannot  presently 
be  identified  with  a  known  diagnosis  or 
cause  and  that  were  not  considered 
“diseases”  for  the  purposes  of  the 
statutes  generally  authorizing  VA  to  pay 
compensation  for  service-connected 
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disability  or  death  due  to  disease  or 
injiuy.  Congress  responded  initially  to 
that  situation  by  authorizing  VA  to  pay 
compensation  for  “undiagnosed  illness” 
in  such  veterans.  The  process 
established  by  Public  Law  105-277  and 
Public  Law  105-368  reflects  a  further 
effort  to  bridge  the  existing  gaps  in 
medical  and  scientific  knowledge  and  to 
ensure  that  Gulf  War  veterans  may 
obtain  compensation  for  diagnosed  or 
undiagnosed  illnesses  that  may  have 
been  caused  by  the  unique  exposures  or 
hazards  of  service  during  the  Gulf  War. 
Establishing  presumptions  of  service 
connection  for  illnesses  associated  with 
exposures  or  hazards  specifically  related 
to  Gulf  War  service  obviously  would 
further  that  objective.  In  contrast, 
establishing  presumptions  of  service 
connection  for  the  exclusive  benefit  of 
Gulf  War  veterans  based  solely  on  the 
well-known  health  effects  of  exposures 
shared  in  common  with  the  general 
veteran  population  would  not 
significantly  further  the  purposes  of 
those  statutes.  Moreover,  establishing 
such  presumptions  would  create 
significant  inequities  in  the  veterans’ 
benefits  system  that  Congress  could  not 
have  intended. 

Public  Law  105-277  requires  VA  to 
establish  presumptions  of  service 
coimection,  when  the  statutory 
requirements  are  met,  exclusively  for 
veterans  who  served  in  the  Southwest 
Asia  theater  of  operations  during  the 
Persian  Gulf  War.  If  the  statute  were 
construed  to  require  presumptions 
based  on  exposme  in  the  Persian  Gulf 
War  to  substances  to  which  other 
veterans  serving  at  other  times  and 
places  are  commonly  exposed  at  similar 
levels,  it  would  raise  significant 
concerns  of  fairness  and  reasonableness. 
For  example,  veterans  exposed  or 
presumably  exposed  to  insecticides 
during  the  Gulf  War  might  be  entitled  to 
presumptive  service  connection  for 
certain  diseases  associated  with 
insecticide  exposure,  while  veterans 
who  served  stateside  and  had  equal  or 
greater  insecticide  exposure — including 
veterans  who  served  as  pesticide 
applicators — would  not  be  entitled  to 
presumptive  service  connection  for 
those  diseases.  Similarly,  veterans 
exposed  or  presumably  exposed  to 
benzene  during  Gulf  War  service  might 
be  entitled  to  presumptive  service 
connection  for  acute  leukemia  or  other 
disease  by  virtue  of  such  exposure, 
while  veteraps  exposed  to  benzene 
during  service  at  other  times  or  places 
would  not  be  entitled  to  presumptive 
service  connection  for  the  same 
diseases,  even  though  they  may  have 
had  significantly  greater  potential  for 


benzene  exposure  due  to  their  military 
occupation  [e.g.,  as  a  mechanic).  The 
fact  that  most  service  members,  and 
most  civilians,  routinely  incur  some 
degree  of  background  exposure  to 
benzene  and  certain  other  substances 
NAS  considered  in  accordance  with 
Public  Law  105-277  further  underscores 
the  arbitrariness  that  would  attach  to 
establishing  presumptions  for  a  limited 
class  of  veterans  based  on  such  common 
exposures. 

Apart  fi-om  the  fact — discussed  in 
greater  detail  below — that  it  is  generally 
uimecessary  to  establish  presumptions 
of  service  connection  for  health  effects 
that  are  well  documented  in  the  medical 
literature,  establishing  presumptions 
applicable  only  to" a  small  percentage  of 
the  veteran  population  potentially 
exposed  to  the  relevant  substances 
would  have  significant  adverse  effects 
on  the  veterans  benefits  system. 
Providing  by  statute  and  regulation  for 
the  disparate  treatment  of  similarly 
situated  veterans  would  substantially 
undermine  confidence  in  the  objectivity 
and  fairness  of  the  veterans  benefits 
system.  Additionally,  establishing 
different  adjudicative  rules  for  the 
claims  of  similarly  situated  veterans 
without  any  reasoned  basis  for  the 
distinction  would  undoubtedly  cause 
confusion  to  the  VA  personnel 
responsible  for  deciding  claims,  as  well 
as  to  veterans  and  their  representatives 
in  presenting  and  supporting  their 
claims. 

We  do  not  believe  that  Congress 
intended  VA  to  establish  presumptions 
unique  to  Gulf  War  veterans  based  on 
the  well-known  health  effects  of 
exposures  common  to  military  and 
civilian  life  outside  the  Gulf  Wax  theater 
of  operations.  As  explained  above,  the 
language  and  purpose  of  Public  Law 
105-277  and  Public  Law  105-368 
indicate  that  Congress  did  not  intend 
such  a  result,  and  we  believe  it  is 
reasonable  to  presume  that  Congress  did 
not  intend  arbitrary  or  unfair 
distinctions.  We  note  that  statutes 
generally  must  be  construed  to  avoid 
serious  constitutional  concerns.  See 
Edward  J.  DeBartoIo  Corp.  v.  Florida 
Gulf  Coast  Building  &-  Construction 
Trades  Council,  485  U.'S.  568,  575 
(1988).  We  cannot  say  it  is  beyond 
Congress’  power  to  establish 
presumptions  exclusively  for  Gulf  War 
veterans  based  on  exposures  not  known 
to  differ  significantly  from  service 
outside  the  Gulf  War.  However,  the 
apparent  unfairness,  in  our  view,  of  that 
result  supports  the  conclusion  that 
Congress  did  not  intend  such  a  result. 

We  recognize  that  even  common 
substances  might  be  used  in  certain 
circumstances,  such  as  in  combat 


situations,  in  an  uncommon  manner 
that  may  create  a  unique  risk.  As 
explained  above,  however,  there  is 
presently  insufficient  evidence  to 
indicate  that  the  solvents  or  insecticides 
considered  by  NAS  were  used  in  the 
Gulf  War  in  a  manner  that  differed 
significantly  firom  their  usage  in  other 
military  and  civilian  populations.  Of 
course,  if  evidence  is  found  indicating 
that  insecticide  or  solvent  use  during 
the  Gulf  War  differed  significantly  in 
kind  or  degree  from  use  elsewhere  in 
militeuy  service  or  civilian  life,  such 
information  could  provide  a  basis  for 
concluding  that  such  insecticides  or 
solvents  are  substances  associated  with 
service  in  the  Persiem  Gulf  during  the 
Gulf  War. 

We  also  recognize  that  Public  Law 
105-277  and  Public  Law  105-368  both 
required  NAS  to  consider  the  health 
effects  of  exposure  to  insecticides  and 
solvents  as  part  of  its  investigations  of 
illnesses  potentially  associated  with 
Gulf  War  service.  However,  the 
direction  to  consider  those  substances 
does  not  compel  the  conclusion  that 
those  substances,  considered  in 
isolation,  are  themselves  agents  “known 
or  presumed  to  be  associated  with 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War” 
for  purposes  of  VA’s  duty  to  establish 
presumptions  of  service  connection. 
Section  1603  of  Public  Law  105-277 
describes  the  scope  of  NAS’  inquiry. 
Section  1603(c)(1)  directs  NAS  to 
“identify  the  biological,  chemical,  or 
other  toxic  agents,  environmental  or 
wartime  hazards,  or  preventive 
medicines  or  vaccines  to  which 
members  of  the  Armed  Forces  who 
served  in  the  Southwest  Asia  Theater  of 
operations  during  the  Persian  Gulf  War 
may  have  been  exposed  by  reason  of 
such  service.”  Section  1603(d)  of  that 
statute  provides  that,  in  identifying 
substances  to  which  Gulf  War  veterans 
“may  have  been  exposed,”  NAS  will 
consider,  cunong  other  things,  solvents 
and  several  specifically  enumerated 
pesticides.  In  contrast,  section  1602  of 
Public  Law  105-277  does  not  direct  the 
Secretary  to  establish  presumptions  of 
service  connection  for  the  health  effects 
of  every  substance  to  which  Gulf  War 
veterans  “may  have  been  exposed,”  but 
requires  presumptions  only  for  the 
health  effects  of  exposure  to  substances 
known  or  presumed  to  be  “associated 
with”  service  in  the  Gulf  War.  Congress 
used  different  language  in  section  1602 
and  1603  of  Public  Law  105-277,  and 
we  must  conclude  that  the  different 
language  was  intended  to  have  different 
meanings.  See  Bank  of  America 
National  Trust  S'  Savings  Ass’n  v.  203 
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N.  LaSalle  St.  Partnership,  526  U.S.  434, 
450  (1999);  Russello  v.  United  States, 

464  U.S.  16,  23  (1983).  Congress 
reasonably  defined  the  scope  of  NAS’ 
inquiry  broadly,  to  include 
consideration  of  all  substances  to  which 
veterans  may  have  been  exposed  during 
the  Gulf  War,  irrespective  of  whether 
the  exposures  were  unique  to  Gulf  War 
service  or  common  to  all  service.  In 
defining  VA’s  regulation- writing 
obligations,  however.  Congress 
reasonably  required  VA  to  establish 
presumptions  of  service  connection 
only  for  the  health  effects  of  substances 
that  are  “associated  with”  Gulf  War 
service.  As  noted  above,  that  limitation 
furthers  Congress’  pvupose  of 
establishing  presumptions  for  the 
unique  health  concerns  of  Gulf  War 
veterans  and  also  avoids  the  inequity  of 
establishing  presumptions  exclusively 
for  Gulf  War  veterans  based  on 
exposiues  that  are  common  to  most 
veterans. 

Although  the  Secretary  has 
determined  that  presumptions  of  service 
connection  cannot  be  made  at  this  time 
for  the  health  effects  of  exposure  to 
insecticides  and  solvents  discussed  in 
the  NAS  report,  we  want  to  make  clear 
that  this  determination  will  not 
preclude  the  granting  of  service 
connection  for  those  health  effects.  The 
health  effects  which  NAS  found  to  be 
supported  by  sufficient  or  limited/ 
suggestive  evidence  are  generally  well- 
known  health  effects  of  exposure  to  the 
insecticides  and  solvents  in  question 
and  were  documented  in  the  medical 
literature  prior  to  the  NAS’  review, 
which  essentially  summarizes  and 
synthesizes  the  existing  literature.  The 
established  associations  between 
insecticide  or  solvent  exposure  and 


certain  diseases  provide  a  sufficient 
basis  for  examining  physicians  emd  VA 
adjudicators  to  determine  whether  a 
veteran’s  disease  is  associated  with 
exposure  to  insecticides  or  solvents  in 
service.  As  noted,  the  insecticides  and 
solvents  discussed  in  the  report 
generally  are  not  associated  with 
diseases  unless  the  exposure  was 
chronic  in  nature  or  due  to 
organophosphorous  insecticide 
poisoning.  If  any  veteran  had  chronic  or 
sufficient  exposure  to  the  insecticides  or 
solvents  in  question,  as  may  occur 
where  the  veteran  worked  as  a  mechanic 
or  pesticide  applicator  in  service,  and 
developed  a  disease  associated  with 
such  exposure,  the  veteran  could  pursue 
a  claim  for  direct  service  cormection 
regardless  of  the  existence  of  a 
presumption.  Additionally,  insofar  as 
certain  NAS  findings  relate  to 
conditions  that  would  be  present 
concurrent  with  exposure,  as  in  the  case 
of  allergic  contact  dermatitis,  acute 
pesticide  poisoning,  and  reactive 
airways  dysfunction  s5nidromes,  the  fact 
that  such  conditions  are  observable  at 
the  time  of  exposure  in  service  would 
ordinarily  be  sufficient  to  establish 
service  connection,  irrespective  of  any 
presumption. 

We  note  further  that  our  conclusion 
that  the  solvents  and  insecticides  in 
question,  in  isolation,  cannot  at  this 
time  be  determined  to  be  “associated 
with”  Gulf  War  service  is  not  intended 
to  suggest  that  they  are  irrelevant  to 
further  investigations  of  Gulf  War 
veterans’  health  or  that  they  may  not  in 
any  circumstance  form  the  basis  for 
presumptions  of  service  connection 
under  Public  Law  105-277.  Several 
authorities,  including  NAS,  have  noted 
the  possibility  that  the  synergistic 


effects  of  exposure  to  multiple 
substances  could  lead  to  risks  that 
would  not  be  associated  with  exposure 
to  the  substances  individually.  NAS 
noted  the  existence  of  two  studies 
suggesting  that  combined  exposure  to 
pyridostigmine  bromide  and  certain 
pesticides  may  produce  greater 
neurotoxicity  than  exposure  to 
comparable  doses  of  those  substances 
individually.  A  1996  report  of  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans’  Illnesses  and  a  2003 
Report  from  DoD’s  Office  of  the  Special 
Assistant  for  Gulf  War  Illnesses 
suggested  the  need  for  further  research 
on  the  possible  effects  of  such  multiple 
exposures.  (OSAGWI  2003); 
(Presidential  Advisory  Committee  on 
Gulf  War  Veterans’  Ilnnesses  1996).  In 
the  event  future  evidence  liiiks  any 
illnesses  to  a  combination  of  exposures 
associated  with  Gulf  War  service, 
whether  or  not  including  exposure  to 
insecticides  or  solvents,  VA  may 
establish  presumptions  of  service 
connections  for  such  illnesses  pursuant 
to  Public  Law  105-277. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Secretary  has  determined  that  a 
presmnption  of  service  connection  is 
not  warranted  at  this  time  for  any  of  the 
diseases,  illnesses,  or  health  effects 
discussed  in  the  NAS  report  issued  on 
February  18,  2003,  titled  “Gulf  War  and 
Health,  Volume  2.  Insecticides  and 
Solvents.” 

Approved:  August  17,  2007. 

R.  James  Nicholson, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  E7-16733  Filed  8-23-07;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232,  239,  270,  and  274 

[Release  Nos.  33-8823;  IC-27884;  File 
Number  S7-05-07] 

RIN  3235-AJ59 

Extension  of  Interactive  Data  Voluntary 
Reporting  Program  on  the  Edgar 
System  To  Include  Mutual  Fund  Risk/ 
Return  Summary  Information 

Correction 

In  rule  document  E7-13738  beginning 
on  page  39290  in  the  issue  of  Tuesday, 
July  17,  2007,  make  the  following 
corrections: 

1.  On  page  39291,  in  the  third 
column,  in  the  last  paragraph,  in  the 
eighth  line,  “Form  N  lA”  should  read 
“Form  N-lA”. 

2.  On  page  39293,  in  the  first  column, 
in  the  last  paragraph,  in  the  sixth  line, 
“Form  N  lA”  should  read  “Form  N- 
lA”. 

3.  On  page  39293,  in  the  third 
column,  in  the  first  full  paragraph,  in 


the  tenth  line,  “Form  N  lA”  should  read 
“Form  N-lA”. 

§232.401  [Corrected] 

4.  On  page  39299,  in  the  second 
column,  in  §  232.401(a),  in  the  eleventh 
line,  “Form  N  lA”  should  read  “Form 
N-IA”. 

5.  On  the  same  page,  in  the  same 
column,  in  §  232.401(b)(l)(iv),  in  the 
third  and  fourth  lines,  “Form  N  lA” 
should  read  “Form  N-lA”. 

PART  274  [Corrected] 

6.  On  page  39300,  in  the  third 
column,  in  amendatory  instruction  8,  in 
the  second  line,  “Form  N  lA”  should 
read  “Form  N-lA”. 

[FR  Doc.  Z7-13738  Filed  8-23-07;  8:45  am] 
BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD  9344] 

1545-BG24 

Change  to  Office  to  Which  Notices  of 
Nonjudical  Sale  and  Requests  for 
Return  of  Wrongfully  Levied  Property 
Must  Be  Sent 

Correction 

In  rule  document  E7-14053  beginning 
on  page  39737  in  the  issue  of  Friday, 


July  20,  2007,  make  the  following 
correction: 

§301.7425-3T  [Corrected] 

On  page  39740,  in  the  first  column,  in 
§  301.7425-3T(c),  in  the  first  line,  “(c) 
Sale  of  perishable  goods”,  should  read 
“(c)  Sale  of  perishable  good”. 

[FR  Doc.  Z7-14053  Filed  8-23-07;  8:45  am] 
BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD  9349] 

1545-BF01 

Employee  Benefits  -  Cafeteria  Plans 

Correction 

In  rule  document  E7-14823  appearing 
on  page  41891  in  the  issue  of 
Wednesday,  August  1,'2007,  make  the 
following  correction: 

On  page  41891,  in  the  second  column, 
under  the  SUMMARY  heading,  in  the  sixth 
line  “the  <”  should  read  “the  ”. 

[FR  Doc.  Z7-14823  Filed  8-23-07;  8:45  am] 
BILLING  CODE  1 505-01 -D 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-51 25-N-34] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistcint 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7266,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  (800)  927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real'property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/ available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  “off-site  use 
only”  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  John  Hicks,  Division 
of  Property  Management,  Program 
Support  Center,  HHS,  room  5B-17,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  progreun,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning,  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (j.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Coast  Guard: 
Commandant,  U.S.  Coast  Guard,  Attn: 
Teresa  Sheinberg,  2100  Second  St.,  SW., 
Rm  6109,  Washington,  DC  20593-0001; 
(202)  267-6142;  Energy:  Mr.  John 
Watson,  Department  of  Energy,  Office  of 


Engineering  &  Construction 
Management,  ME-90,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585;  (202)  586-0072;  GSA:  Mr. 
John  E.B.  Smith,  Deputy  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW., 
Washington,  DC  20405;  (202)  501-0084; 
Navy:  Mr.  Warren  Meekins,  Associate 
Director,  Department  of  the  Navy,  Real 
Estate  Services,  Naval  Facilities 
Engineering  Command;  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9305;  (These  are  not 
toll-free  numbers). 

Dated:  August  16,  2007. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  08/24/2007 
Suitable/Available  Properties 
Land 

New  Hampshire 
Blackburn  Tract 
Harding  St. 

Berlin,  NH  03246 
Landholding  Agency:  GSA 
Property  Number:  54200730012 
Status:  Surplus 

GSA  Number:  1-A-NH-0498-1A 
Comments:  6.11  acre 

Suitable/Unavailable  Properties 

Building 

Hawaii 

Bldg.  2652 
Navy  Aloha  Center 
Pearl  Harbor,  HI  96860 
Landholding  Agency:  Navy 
Property  Number:  77200710039 
^  Status:  Underutilized 
Comments:  9125  sq.  ft.,  most  recent  use — 
office 

Unsuitable  Properties 

Building 

Alaska 

Radar  Tower 

Potato  Point  Comm  Site 

Valdez,  AK 

Landholding  Agency:  Coast  Guard 
Property  Number:  88200710001 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material.  Not 
accessible  by  road 
Radar  Tower 
Spit  Site  Comm  Site 
Valdez,  AK 

Landholding  Agency:  Coast  Guard 
Property  Number:  88200710002 
Status:  Excess 
Reasons:  Secured  Area 
California 

Bldgs.  M03,  M014,  M017 
Sandia  National  Lab 
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Livermore  Co:  Alameda,  CA  94550 
Landholding  Agency:  Energy 
Property  Number:  41200220001 
Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
California 

Bldgs.  C920,  C921,C922 
Sandia  Natl  Laboratories 
Livermore  Co:  Alameda,  CA  94551 
Landholding  Agency:  Energy 
Property  Number:  41200540001 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 
Bldg.  175 

Livermore  National  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200630001 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Trailer  1403 
Livermore  National  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200630003 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Trailer  3703 
Livermore  National  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200630004 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 

Building 
California 
Bldg.  363 

National  Laboratory 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200710001 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  436,  446 
National  Laboratory 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200710002 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  3520 
National  Laboratory 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200710003 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  4182,  4184,  4187 
National  Laboratory 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200710004 
Status:  Excess 


Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 
Building 
California 
Bldg.  5974 
National  Laboratory 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200710005 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  194A,  198 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720007 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldgs.  213,  280 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720008 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldgs.  312,  345 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720009 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 

Building 

California 

Bldgs.  2177,  2178 

Lawrence  Livermore  Natl  Lab 

Livermore,  CA 

Landholding  Agency:  Energy 

Property  Number:  41200720010 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  2687,  3777 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720011 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  263,  419 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720012 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  1401,  1402,  1404 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720013 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 


Unsuitable  Properties 

Building 

California 

Bldgs.  1405*  1406, 1407 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720014 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldgs.  1408,  1413, 1456 
Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720015 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldg.  2684 

Lawrence  Livermore  Natl  Lab 
Livermore,  CA 
Landholding  Agency:  Energy 
Property  Number:  41200720016 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  2533 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200520005 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

California 

Bldg.  13111 

Marine  Corps  Base 

Camp  Pendleton,  CA  92055 

Landholding  Agency:  Navy 

Property  Number:  77200520006 

Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  53325,  53326 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200520007 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 
5  Bldgs. 

Marine  Corps  Base 
53421,  53424  thru  53427 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200520008 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

California 

Bldgs.  61311,  61313,  61314 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
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Property  Number:  77200520009 
Status:  Excess 

Reasons:  Extensive  deterioration,  Secured 
Area 

Bldgs.  61320-61324, 61326 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200520010 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  62711  thru  62717 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200520011 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 
Bldgs.  4 

Naval  Submarine  Base 
Point  Loma,  CA 
Landholding  Agency:  Navy 
Property  Number:  77200520014 
Status:  Unutilized 
Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldgs.  8915,  8931 

Naval  Weapons  Station 

Seal  Beach,  CA  90740 

Landholding  Agency:  Navy 

Property  Number:  77200530004 

Status:  Excess 

Reasons:  Extensive  deterioration 
Bldgs.  11, 112 
Naval  Weapons  Station 
Seal  Beach,  CA  90740 
Landholding  Agency:  Navy 
Property  Numl^r:  77200530005 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  805 

Naval  Weapons  Station 
Seal  Beach,  CA  90740 
Landholding  Agency:  Navy 
Property  Number:  77200530006 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldgs.  810  thru  823 
Naval  Weapons  Station 
Seal  Beach,  CA  90740 
Landholding  Agency:  Navy 
Property  Number:  77200530007 
Status:  Unutilized 
Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldgs.  851,859,864 
Naval  Weapons  Station 
Seal  Beach,  CA  90740 
Landholding  Agency:  Navy 
Property  Number:  77200530008 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  1146 
Naval  Base^ 

Port  Hueneme  Co:  Ventura,  CA  93042 


Landholding  Agency:  Navy 
Property  Number:  77200530009 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldgs.  1370,  1371, 1372 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 

Landholding  Agency:  Navy 

Property  Number:  77200530011 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  115 

Naval  Base 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200530012 

Status:  Excess 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  1674 

Marine  Corps  Base 

Camp  Pendleton,  CA  92055 

Landholding  Agency:  Navy 

Property  Number:  77200530027 

Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  2636,  2651,  2658 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200530028 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 
4  Bldgs. 

Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200530029 
Status:  Excess 

Directions:  26053,  26054,  26056,  26059 
Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

California 

Bldgs.  53333,  53334 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200530030 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  53507,  53569 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200530031 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  170111 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200530032 
Status:  Excess 


Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  PM4-3 
Naval  Base 

Oxnard  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200530033 
Status:  Unutilized 
Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  1781 

Marine  Corps  Base 

Camp  Pendleton,  CA  92055 

Landholding  Agency:  Navy 

Property  Number:  77200540001 

Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  398,  399,  404 

Naval  Base  Point  Loma 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200540003 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldgs.  388,  389,  390,  391 

Naval  Base  Point  Loma 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200540004 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  16 

Naval  Submarine  Base 
San  Diego,  CA 
Landholding  Agency:  Navy 
Property  Number:  77200540017 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area,  Within  2000  ft.  of  flammable  or 
explosive  material 

Unsuitable  Properties 

Building 

California 

Bldg.  325 

Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200610001 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area,  Within  airport  runway  clear  zone 
Bldgs.  1647,  1648 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200610010 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  1713 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200610011 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  16171 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
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Landholding  Agency;  Navy 
Property  Number;  77200610012 
Status;  Excess 

Reasons;  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  2100576 

Marine  Corps  Base 

Camp  Pendleton,  CA  92055 

Landholding  Agency;  Navy 

Property  Number;  77200610013 

Status;  Excess 

Reasons;  Extensive  deterioration 
Bldg.  220189 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency;  Navy 
Property  Number;  77200610014 
Status;  Excess 

Reasons;  Extensive  deterioration 
Bldg.  2295 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency;  Navy 
Property  Number:  77200610015 
Status:  Excess 

Reasons;  Extensive  deterioration 
Bldgs.  22115,  22116,  22117 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200610016 
Status:  Excess 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  143 

Naval  Air  Station 

Lemoore,  CA 

Landholding  Agency:  Navy 
Property  Number:  77200610017 
Status:  Excess 

Reasons;  Extensive  deterioration 
Bldgs.  213,  243,  273 
Naval  Air  Station 
Lemoore,  CA 

Landholding  Agency:  Navy 
Property  Number:  77200610018 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  303 
Naval  Air  Station 
Lemoore,  CA 

Landholding  Agency:  Navy 
Property  Number:  77200610019 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  471 
Naval  Air  Station 
Lemoore,  CA 

Landholding  Agency:  Navy 
Property  Number:  77200610020 
Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
California 

Bldgs.  979,  928,  930 


Naval  Air  Station 
Lemoore,  CA 

Landholding  Agency:  Navy 
Property  Number:  77200610021 
Status:  Excess 

Reasons;  Extensive  deterioration 
Bldgs.  999, 1000 
Naval  Air  Station 
Lemoore,  CA 

Landholding  Agency;  Navy 
Property  Number:  77200610022 
Status:  Excess 

Reasons;  Extensive  deterioration 

Bldgs.  305,  353 

Naval  Base  Point  Loma 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200610023 

Status:  Unutilized 

Reasons;  Extensive  deterioration 

Bldgs.  358,  359,  360,  361 

Naval  Base  Point  Loma 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200610024 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 
Building 
California 
Bldg.  581 

Naval  Base  Point  Loma 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200610026 

Status:  Unutilized 

Reasons;  Extensive  deterioration 

Bldgs.  A25,  A27 

Naval  Base  Point  Loma- 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number;  77200610027 

Status;  Unutilized 

Reasons:  Extensive  deterioration 

Bldgs.  31926,  31927,  31928 

Marine  Corps  Base 

Camp  Pendleton,  CA  92055 

Landholding  Agency;  Navy 

Property  Number:  77200610058 

Status:  Excess 

Reasons;  Extensive  deterioration 
Bldg.  41326 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200610059 
Status;  Excess 

Reasons;  Extensive  deterioration 
-  Unsuitable  Properties 
Building 
California 
Bldg.  41816 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200610060 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldgs.  1468, 1469 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 


Landholding  Agency:  Navy 
Property  Number:  77200630002 
Status:  Unutilized 
Reasons;  Secured  Area 
Bldg.  30869 

Naval  Air  Weapons  Station 
China  Lake,  CA  93555 
Landholding  Agency;  Navy 
Property  Number:  77200630005 
Status:  Excess 

Reasons;  Extensive  deterioration.  Secured 
Area 

Bldgs.  2-8,  3-10 
Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency;  Navy 
Property  Number:  77200630009 
Status:  Unutilized 

Reasons;  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

California 

Bldgs.  6-11,  6-12,  6-819 
Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200630010 
Status;  Unutilized 

Reasons;  Extensive  deterioration.  Secured 
Area 
Bldg.  85 
Naval  Base 

Port  Mugu  Co:  Ventiira,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200630011 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  120, 123 
Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency;  Navy 
Property  Number;  77200630012 
Status;  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  724 
Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200630013 
Status:  Unutilized 
Reasons;  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  764 

Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200630014 
Status;  Unutilized 
Reasons:  Secured  Area 
Bldg.  115 
Naval  Base 

Port  Hueneme  Co;  Ventura,  CA  93042 
Landholding  Agency;  Navy 
Property  Number;  77200630015 
Status;  Unutilized 
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Reasons:  Extensive  deterioration.  Secured 
Area 
Bldg.  323 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200630016 
Status:  Unutilized 

Reasons;  Extensive  deterioration.  Secured 
Area 
Bldg.  488 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency;  Navy 
Property  Number;  77200630017 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

California 

Bldg.  842 

Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200630018 
Status:  Unutilized 
Reasons;  Secured  Area,  Extensive 
deterioration 
Bldg.  927 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200630019 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
,  Area 
Bldg.  1150 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200630020 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  1361 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93042 
Landholding  Agency:  Navy 
Property  Number:  77200630021 
Status:  Unutilized 

Reasons;  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 
Building 
California 
Bldg.  PH546 
Naval  Base 

Port  Hueneme  Co;  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200640027 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  PH425 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency;  Navy 
Property  Number;  77200710001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 


Bldg.  PM  134 
Naval  Base 

Point  Mugu  Co;  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200710023 
Status:  Unutilized 

Reasons;  Extensive  deterioration.  Secured 
Area 

Bldgs.  PH837,  PH1372 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number;  77200710024 
Status:  Unutilized 
Reasons:  Seciued  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

California 

Bldg.  523107 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710025 
Status:  Excess 

Reasons:  Extensive  deterioration 
6  Bldgs. 

Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710026 
Status;  Excess 

Directions:  523112,  523113,  523114,  523115, 
523116,523117 

Reasons:  Extensive  deterioration 
6  Bldgs. 

Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710027 
Status:  Excess 

Directions:  523122,  523123,  523124,  523125, 
523126,  523127 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
California 
6  Bldgs. 

Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710028 
Status:  Excess 

Directions:  523132,  523133,  523134,  523135, 
523136,  523137 

Reasons;  Extensive  deterioration 
6  Bldgs. 

Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710029 
Status;  Excess 

Directions:  523142,  523143,  523144,  523145, 
523146, 523147 

Reasons:  Extensive  deterioration 
Bldgs.  523156,  523157 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200710030 
Status:  Excess 


Reasons:  Extensive  deterioration 
Bldg.  30726 
Naval  Air  Weapons 
China  Lake,  CA  93555 
Landholding  Agency:  Navy 
Property  Number:  77200710047 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

California 

Bldgs.  PH284,  PH339 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200720001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  PH805,PH1179 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200720002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldgs.  PH1207,  PH1264,  PH1288 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200720003 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  PM  3-53,  PM129,  PM402 
Naval  Base 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency;  Navy 
Property  Number;  77200720004 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 
Building 
California 
Bldg.  LP908 
Naval  Base 
Laguna  Peak 

Port  Mugu  Co:  Ventura,  CA  93043 
Landholding  Agency:  Navy 
Property  Number:  77200720005 
Status:  Unutilized 

Reasons:  Extensive  deterioration,  Secured 
Area 

Bldg.  PM790 
Naval  Base 
Oxnard,  CA  93043 
Landholding  Agency:  Navy 
Property  Number;  77200720006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  53402 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200720007 
Status:  Excess 

Reasons;  Extensive  deterioration.  Secured 
Area 
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Bldg.  307 

Naval  Base 

San  Diego,  CA 

Landholding  Agency;  Navy 

Property  Number:  77200720009 

Status;  Excess 

Reasons:  Secured  Area 

Unsuitable  Properties  • 

Building  • 

California 
Bldg.  3135 
Naval  Base 
San  Diego,  CA 
Landholding  Agency:  Navy 
Property  Number:  77200720010 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  30727,  31409 
Naval  Air  Weapons  Station 
China  Lake,  CA  93555 
Landholding  Agency:  Navy 
Property  Number;  77200720011 
Status:  Excess 
Reasons;  Secured  Area 
Bldgs.  60142,  60158 
Naval  Base  Coronado 
San  Clemente  Island,  CA 
Landholding  Agency:  Navy 
Property  Number:  77200720012 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Not 
accessible  by  road 
Bldgs.  60160,  60162,  60164 
Naval  Base  Coronado 
San  Clemente  Island,  CA 
Landholding  Agency;  Navy 
Property  Number:  77200720013 
Status:  Unutilized 
Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

California 

Bldgs.  60203,  60210, 60211 
Naval  Base  Coronado 
San  Clemente  Island,  CA 
Landholding  Agency:  Navy 
Property  Number:  77200720014 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldgs.  60214, 60215 
Naval  Base  Coronado 
San  Clemente  Island,  CA 
Landholding  Agency:  Nav>' 

Property  Number;  77200720015 

Status;  Unutilized 

Reasons:  Extensive  deterioration 

Bldgs.  60227,  60243, 60250 

Naval  Base  Coronado 

San  Clemente  Island,  CA  - 

Landholding  Agency;  Navy 

Property  Number;  77200720016 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  60313 

Naval  Base  Coronado 

San  Clemente  Island,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200720017 

Status:  Unutilized 

Reasons:  Extensive  deterioration 


Unsuitable  Properties 

Building 

California 

Bldg.  404 

Naval  Air  Station 

North  Island,  CA 

Landholding  Agency;  Navy 

Property  Number:  77200720032 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  3267 

Naval  Base 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200720039 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldgs.  11090,  98033 

Naval  Air  Weapons 

China  Lake,  CA  93555 

Landholding  Agency;  Navy 

Property  Number:  77200720054 

Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  41314,  41362 
Marine  Corps  Base 
Camp  Pendleton,  CA  92055 
Landholding  Agency:  Navy 
Property  Number:  77200720055 
Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
California 

Bldgs.  192, 193,  410 

Naval  Base 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number;  77200720063 

Status;  Excess 

Reasons;  Secured  Area 

Quarters/ Garages 

Lighthouse  Station 

Trinidad  CA,  95570 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200720001 

Status:  Unutilized 

Reasons;  Extensive  deterioration 

Connecticut 

Bldgs.  25  and  26 

Prospect  Hill  Road 

Windsor  Co:  Hartford,  CT  06095 

Landholding  Agency:  Energy 

Property  Number:  41199440003 

Status:  Excess 

Reasons:  Secured  Area 

9  Bldgs. 

Knolls  Atomic  Power  Lab,  Windsor  Site 
Windsor  Co:  Hartford,  CT  06095 
Landholding  Agency:  Energy 
Property  Number;  41199540004 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Connecticut 

Bldg.  8,  Windsor  Site 

Knolls  Atomic  Power  Lab 


Windsor  Co:  Hartford,  CT  06095 
Landholding  Agency:  Energy 
Property  Number:  41199830006 
Status:  Unutilized 
Reasons;  Extensive  deterioration 
District  of  Columbia 
Bldg.  396 

Naval  Support  Facility 
Anacostia  Annex,  DC  20373 
Landholding  Agency:  Navy 
Property  Number:  77200630008 
Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Florida 
Bldg.  U-150 
Naval  Air  Station 
Key  West  Co:  Monroe,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200520044 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Florida 

Bldgs.  V1221  A 
Naval  Air  Station 
Sigsbee  Park 

Key  West  Co:  Monroe,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200530013 
Status;  Unutilized 
Reasons;  Secured  Area,  Extensive 
deterioration 
Bldg.  969 
Naval  Air  Station 
Jacksonville  Co:  Duval,  FL  32212 
Landholding  Agency:  Navy 
Property  Number:  77200540014 
Status;  Unutilized 
Reasons;  Secured  Area 
Bldgs.  1759,  1760 
Naval  Air  Station 
Jacksonville  Co:  Duval,  FL 
Landholding  Agency:  Navy 
Property  Number:  77200540015 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  1917 
Naval  Air  Station 
Jacksonville  Co:  Duval,  FL  32212 
Landholding  Agency:  Navy 
Property  Number:  77200540016 
Status;  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Florida 

Bldgs.  1,  2 

Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200540018 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area,  Floodway 
Bldg.  24 
Naval  Station 

Mayport  Co:  Duval,  FL  32228 
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Landholding  Agency:  Navy 
Property  Number:  77200540019 
Status:  Excess 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 
Bldg.  66 
Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200540020 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area,  Floodway 

Unsuitable  Properties 

Building 

Florida 

Bldg.  216 

Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200540021 
Status:  Excess 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 
Bldgs.  437,  450 
Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200540022 
Status:  Excess 

Reasons:  Extensive  deterioration,  Floodway, 
Seemed  Area 
Bldgs.  1234, 1235 
Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200540023 
Status:  Excess 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

Florida 

Bldg.  212 

Naval  Station 

Mayport  Co:  Duval,  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200620011 
Status:  Unutilized 

Reasons:  Floodway,  Extensive  deterioration. 
Secured  Area 
Bldg.  508 
Naval  Station 
Mayport.  FL  32228 
Landholding  Agency:  Navy 
Property  Number:  77200620035 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area 
Bldg.  834 
Naval  Air  Station 
Pensacola  Co:  Escambia,  FL  32508 
Landholding  Agency:  Navy 
Property  Niunber:  77200630022 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  2658 
Naval  Air  Station 
Pensacola  Co:  Escambia,  FL  32508 
Landholding  Agency:  Navy 
Property  Number:  77200630023 
Status:  Unutilized 


Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

Florida 

Bldg.  3483 

Naval  Air  Station 

Pensacola  Co:  Escambia,  FL  32508 

Landholding  Agency:  Navy 

Property  Number:  77200630024 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  6144 

Naval  Air  Station 

Pensacola  Co:  Escambia,  FL  32508 

Landholding  Agency:  Navy 

Property  Number:  77200630025 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  Fll 

Naval  Air  Station 

Key  West,  FL  33040 

Landholding  Agency:  Navy 

Property  Number:  77200630026 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  A225,  A409 
Naval  Air  Station 
Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630027 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Florida 

Bldg.  A515 

Naval  Air  Station  * 

Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630028 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area  * 

Bldg.  A635 
Naval  Air  Station 
Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630029 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  A993.  A994 
Naval  Air  Station 
Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630030 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  A1068 
Naval  Air  Station 
Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630031 , 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 


Unsuitable  Properties 

Building 

Florida 

Bldg.  A4021 

Naval  Air  Station 

Key  West,  FL  33040 

Landholding  Agency:  Navy 

Property  Number:  77200630032 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  4080 
Naval  Air  Station 
Key  West,  FL  33040 
Landholding  Agency:  Navy 
Property  Number:  77200630033 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Georgia 
Bldg.  5101 

Naval  Submarine  Base 
Kings  Bay  Co:  Camden,  GA  31547 
Landholding  Agency:  Navy 
Property  Number:  77200520004 
Status:  Unutilized 

Reasons:  Floodway,  Extensive  deterioration. 
Secured  Area 

Unsuitable  Properties 

Building 

Georgia 

Bldg.  0038 

Naval  Submarine  Base 
Kings  Bay,  GA  31547 
Landholding  Agency:  Navy 
Property  Number:  77200620036 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 
7  Bldgs. 

Marine  Logistics  Base 
Albany,  GA 

Landholding  Agency:  Navy 
Property  Number:  77200720040 
Status:  Excess 

Directions:  7100,  7106,  7108,  7110,  5584, 
7964,  7966 

Reasons:  Secured  Area 

Guam 

Bldg.  B-32 

Naval  Forces 

Marianas,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200520023 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  76.  77,  79 
Naval  Forces 
Marianas,  GU 

Landholding  Agency:  Navy 
Property  Number:  77200520024 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
4  Bldgs. 

Naval  Forces  261,  262,  263,  269 
Marianas,  GU 
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Landholding  Agency:  Navy 

Property  Number:  77200520025 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  404NM 

Naval  Forces 

Marianas,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200520026 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldgs.  3150,  3268 

Naval  Forces 

Marianas,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200520030 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  5409,  5412,  5413 
Naval  Forces 
Marianas,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200520031 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  5500 

Naval  Forces 

Marianas,  GU 

Landholding  Agency:  Navy 
Property  Number:  77200520032 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
73  Bldgs. 

Naval  Computer  Station 
Marianas,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200520045 
Status:  Excess 

Directions:  A700-A716,  A725,  A728,  A735, 
A741-A784,  A803-A805,  A811-A813, 
A829-A831 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  2006,  2009 
Naval  Ship  Repair  Facility 
Marianas,  GU 

Landholding  Agency:  Navy 
Property  Number:  77200520048 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties- 

Building 

Guam 

Bldgs.  2014,  2916 
Naval  Ship  Repair  Facility 
Marianas,  GU 

Landholding  Agency:  Navy 
Property  Number:  77200520049 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  277,  308 

Naval  Forces  Marianas 

Santa  Rita  Co:  Apra  Harbor,  GU 

Landholding  Agency;  Navy  . 

Property  Number:  77200610028 

Status:  Excess  '  .  si---.!' 


Reasons:  Secured  Area 
Bldgs.  1686,  1689,  1690 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610029 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  1714,  1767, 1768 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610030 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  1771,  1772,  1773 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610031 
Status;  Excess 
Reasons:  Secured  Area 
Bldgs.  1791,  1792 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610032 
Status:  Excess 
Reasons;  Secured  Area 
Bldgs.  3000,  3001 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610033 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  3002,  3004, 3005 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610034 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  3006,  3007 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610035 
Status:  Excess 
Reasons:  Secured  Area 
Steam  Plant 
Naval  Forces  Marianas 
Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200610036 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  403,  404 
Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620013 
Stafus:  Unutilized 
Reasons:  Secured  Area 
'■  Bldgs.  464,  729 


Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620014 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  836,  837 
Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620015 
Status;  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  11XC7 

Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number;  77200620016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldgs.  23YC1,  23YC2,  23YC3 
Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620017 
Status;  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  23YC4,  23YC5 
Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620018 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Guam 

Bldgs.  24YC7,  24YC8 
Marianas  Support  Activity 
Santa  Rita  Co;  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620019 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  26YC3,  26YC5 
Marianas  Support  Activity 
Santa  Rita  Co;  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Old  Bus  Stop 

Marianas  Support  Activity 
Santa  Rita  Co;  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620021 
Status:  Unutilized  ’ 

Reasons:  Extensive  deterioration'.  Secured 
Area 

2  Guard  Houses 

Marianas  Support  Activity 

Santa  Rita  Co:  Naval  Magazine,  GU 
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Landholding  Agency:  Navy 
Property  Number:  77200620022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

Guam 

9  Magazines 

Marianas  Support  Activity 
Santa  Rita  Co:  Naval  Magazine,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200620023 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  151, 152, 153 

Naval  Forces  Marianas 

Santa  Rita  Co:  Apra  Harbor,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200630001 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  4 

Naval  Base 

Barrigada,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200710002 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  Cl  15 

Naval  Base 

Barrigada,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200710003 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

Guam 

Bldg.  160 

Naval  Base 

Barrigada,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200710004 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  176 

Naval  Base 

Barrigada,  GU 

Landholding  Agency:  Navy 

Property  Number:  77200710005 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  33 

Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710006 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  219 
Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710007 
Status:  Excess 

Reasons:  Extensive  deterioration 


Unsuitable  Properties 

Building 

Guam 

Bldg.  950 

Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710008 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  1769 
Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710009 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldgs.  3186,  3187, 3188 
Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710010 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldgs.  4408,  4409 
Naval  Base 

Santa  Rita  Co:  Apra  Harbor,  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710011 
Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
Guam 

Hazmat  Storage 
Naval  Base 
Polaris  Point 

Santa  Rita  Co:  Apra  Harbor  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710012 
Status:  Excess 

Reasons:  Extensive  deterioration 
Storage  Bldg. 

Naval  Base 
Polaris  Point 

Santa  Rita  Co:  Apra  Harbor  GU 
Landholding  Agency:  Navy 
Property  Number:  77200710013 
Status:  Excess 

Reasons:  Extensive  deterioration 

Hawaii 

Bldg.  346 

Naval  Station 

Pearl  Harbor,  HI  96860 

Landholding  Agency:  Navy 

Property  Number:  77200610002 

Status:  Excess 

Reasons: 

Extensive  deterioration 

Bldg.  408 

Naval  Station 

Pearl  Harbor,  HI  96860 

Landholding  Agency:  Navy 

Property  Number:  77200720058 

Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
Idaho 

Bldg.  CPP-691 


Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610003 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610013 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610018 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610019 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  411996i0022 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610034 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41199610037 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  CPP638,  CPP642 
Idaho  Natl  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200410014 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldg.  CPP  743 
Idaho  Natl  Eng  lab 
Scoville  Co:  Butte,  ID  83-415 
Landholding  Agency:  Energy 
Property  Number:  41200410020 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP1647, 1653 
Idaho  Natl  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
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Landholding  Agency:  Energy 
Property  Number:  41200410022 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  CPP1677 
Idaho  Natl  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200410023 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  694 

Idaho  Natl  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200410034 
Status:  Excess 
Reasons: 

Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldgs.  CPP1604-CPP1608 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430071 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP1617-CPP1619 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430072 
Status:  Excess 
Reasons:  Secured  Area 
6  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430073 
Status:  Excess 

Directions:  CPP1631,  CPP1634,  CPP1635, 
CPP1636,  CPP1637,  CPP1638 
Reasons:  Secured  Area 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430074 
Status:  Excess 

Directions:  CPP1642,  CPP1643,  CPP1644, 
CPP1646,  CPP1649 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
Idaho 
3  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430075 
Status:  Excess 

Directions:  CPP1650,  CPP1651,  CPP1656 
Reasons:  Secured  Area 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430076 
Status:  Excess 


Directions:  CPP1662,  CPP1663,  CPP1671, 
CPP1673,  CPP1674 
Reasons:  Secured  Area 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430077 
Status:  Excess 

Directions:  CPP1678,  CPP1682,  CPP1683, 
CPP1684,  CPP1686 
Reasons:  Seemed  Area 

Unsuitable  Properties 
Building 
Idaho 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430078 
Status:  Excess 

Directions:  CPP1713,  CPP1749,  CPP1750, 
CPP1767,  CPP1769 
Reasons:  Secured  Area 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430079 
Status:  Excess 

Directions:  CPP1770,  CPP1771,  CPP1772, 
CPP1774,  CPP1776 
Reasons:  Secured  Area 

4  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430081 
Status:  Excess 

Directions:  CPP1789,  CPP1790,  CPP1792, 
CPP1794 

Reasons:  Secured  Area 
Unsuitable  Properties 
Building 
Idaho 

Bldgs.  CPP2701,  CPP2706 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430082 
Status:  Excess 
Reasons:  Secured  Area 
3  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430089 
Status:  Excess 

Directions:  TRA603,  TRA604,  TRA610 

Reasons:  Secured  Area 

Bldg.  TAN611 

Idaho  National  Eng  Lab 

Scoville  Co:  Butte,  ID  83415 

Landholding  Agency:  Energy 

Property  Number:  41200430090 

Status:  Excess 

Reasons:  Secured  Area 

5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 


Property  Number:  41200430091 
Status:  Excess 

Directions:  TRA626,  TRA635,  TRA642, 
TRA648,  TRA654 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldg.  TAN655 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  412004^0092 
Status:  Excess 
Reasons:  Seciu'ed  Area 

3  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430093 
Status:  Excess 

Directions:  TRA657,  TRA661,  TRA668 

Reeisons:  Secured  Area 

Bldg.TAN711 

Idaho  National  Eng  Lab 

Scoville  Co:  Butte,  ID  83415 

Landholding  Agency:  Energy 

Property  Number:  41200430094 

Status:  Excess 

Reasons:  Secured  Area 

6  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430095 
Status:  Excess 

Directions:  CPP602-CPP606,  CPP609 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
Idedio 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430096 
Status:  Excess 

Directions:  CPP611-CPP614,  CPP616 
Reasons:  Secured  Area 

4  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430097 
Status:  Excess 

Directions:  CPP621,  CPP626,  CPP630, 
CPP639 

Reasons:  Secured  Area 
4  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430098 
Status:  Excess 

Directions:  CPP641,  CPP644,  CPP645, 
CPP649 

Reasons:  Secured  Area 
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Unsuitable  Properties 

Building 

Idaho 

Bldgs.  CPP651-CPP655 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200430099 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP659-CPP663 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440001 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP666,  CPP668 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440002 
Status:  Excess 
Reasons:  Secured  Area 
1  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440004 
Status:  Excess 
Directions:  CPP684 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
Idaho 
5  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440005 
Status:  Excess 

Directions:  CPP692,  CPP694,  CPP697- 
CPP699 

Reasons:  Secured  Area 

3  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440006 
Status:  Excess 

Directions:  CPP701,  CPP701A,  CPP708 
Reasons:  Seciued  Area 
Bldgs.  711,  719A 
I,daho  National  Eng  Lab 
&oville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440007 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

4  Bldgs. 

Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440008 
Status:  Excess 

Directions:  CPP724-CPP726,  CPP728 
Reasons:  Secured  Area 


Bldg.  CPP729/741 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440012 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP733,  CPP736 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440013 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP740,  CPP742 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440014 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldgs.  CPP746,  CPP748 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440015 
Status:  Excess 
Reasons:  Secured  Area 
3  Bldgs. 

Idaho  National  Eng  Lab 
CPP750,  CPP751,  CPP752 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440016 
Status:  Excess 
Reasons:  Secured  Area 
3  Bldgs. 

Idaho  National  Eng  Lab 
CPP753,  CPP753A,  CPP754 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440017 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP760,  CPP763 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440018 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldgs.  CPP764,  CPP765 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440019 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP767,  CPP768 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Nmnber:  41200440020 
Status:  Excess 
Reasons:  Secured  Area 


Bldgs.  CPP791,  CPP795 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440021 
Status:  Excess 
Reasons:  Secured  Area 
3  Bldgs. 

Idaho  National  Eng  Lab 
CPP796,  CPP797,  CPP799 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440022 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldgs.  CPP701B,  CPP719 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440023 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  CPP720A,  CPP720B 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440024 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  CPP1781 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440025 
Status:  Excess 
Reasons:  Secured  Area 
2  Bldgs. 

Idaho  National  Eng  Lab 
CPPOOOOVES-Un-111,  VES-UTI-112 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440026 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Idaho 

Bldgs.  TAN704,  TAN733 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440028 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  TAN1611,  TAN1614 
Idaho  National  Eng  Lab 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200440029 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  CF633 
Idaho  Natl  Laboratory 
Scoville  Co:  Butte,  ID  83415 
Landholding  Agency:  Energy 
Property  Number:  41200520005 
Status:  Excess 

Reasons:  Extensive  deterioration 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


48755 


Unsuitable  Properties 

Building 

Illinois 

Bldgs.  306A,  B,  C,  TR-5 
Argonne  National  Lab 
Argonne,  IL  60439 
Landholding  Agency:  Energy 
Property  Number:  41200720017 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  42 
Naval  Station 
Great  Lakes,  IL  60088 
Landholding  Agency:  Navy 
Property  Number:  77200520055 
Status:  Excess 

Reasons:  Extensive  deterioration,  Secured 
Area 
Bldgs.  25 
Naval  Station 
Great  Lakes,  IL  60088 
Landholding  Agency:  Navy 
Property  Number:  77200530001 
Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  42 

Naval  Station 

Great  Lakes,  IL  60088 

Landholding  Agency:  Navy 

Property  Number:  77200530014 

Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Illinois 

Bldg.  2C 

Naval  Station 

Great  Lakes,  IL  60088-2900 

Landholding  Agency:  Navy 

Property  Number:  77200540005 

Status:  Excess 

Reasons:  Secured  Area 

Bldg.  3312 

Naval  Station 

Great  Lakes,  IL  60085 

Landholding  Agency:  Navy 

Property  Number:  77200640028 

Status:  Excess 

Reasons:  Secured  Area 

Bldg.  220 

Naval  Station 

Great  Lakes,  IL  60085 

Landholding  Agency:  Navy 

Property  Number:  77200640029 

Status:  Excess 

Reasons:  Secured  Area 

Bldg.  B-912 

Naval  Station 

Great  Lakes,  IL  60088 

Landholding  Agency:  Navy 

Property  Number:  77200710042 

Status:  Excess 

Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Indiana 

Bldgs.  1871,  2636 
Naval  Support  Activity 
Crane  Co:  Martin,  IN  47522 


Landholding  Agency:  Navy 
Property  Number:  77200530015 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration. 
Secured  Area 
Bldg.  1820 

Naval  Support  Activity 
Crane  Co:  Martin,  IN  47522 
Landholding  Agency:  Navy 
Property  Number:  77200540028 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  2694 

Naval  Support  Activity 
Crane  Co:  Martin,  IN  47522 
Landholding  Agency:  Navy 
Property  Number:  77200540029 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  2796 

Naval  Support  Activity 
Crane  Co:  Martin,  IN  47522 
Landholding  Agency:  Navy 
Property  Number:  77200620001 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 

Unsuitable  Properties 
Building 
Maryland 
Bldg.  84NS 

Naval  Support  Activity 

Annapolis  Co:  Anne  Arundel,  MD  21402 

Landholding  Agency:  Navy 

Property  Number:  77200610038 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway 
Bldg.  2075 

Naval  Surface  Warfare 
Indian  Head,  MD 
Landholding  Agency:  Navy 
Property  Number:  77200630043 
Status:  Excess 

Reasons:  Extensive  deterioration 

Michigan 

Admin.  Bldg. 

Station  Saginaw  River 
Essexville  Co:  Bay,  MI  48732 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200510001 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 
Building 
Mississippi 
Bldg.  9 

Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 
Property  Number:  77200610039 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  22,  27,  41 
Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 


Property  Number:  77200610040 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  108,  181,  183 
Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 
Property  Number:  77200610041 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 
Bldg.  201 

Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 
Property  Number:  77200610042 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Mississippi 

Bldgs.  270,  270A-1,  270A-2 
Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 
Property  Number:  77200610043 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  375,  420 
Construction  Battalion  Center 
Gulfport,  MS 

Landholding  Agency:  Navy 
Property  Number:  77200610044 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  95,  96 
Naval  Air  Station 
Meridian,  MS  39309 
Landholding  Agency:  Navy 
Property  Number:  77200720046 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  airport 
runway  clear  zone.  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  167 
Naval  Air  Station 
Meridian,  MS  39309 
Landholding  Agency:  Navy 
Property  Number:  77200720047 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Mississippi 

Bldgs.  212,  228 

Naval  Air  Station 

Meridian,  MS  39309 

Landholding  Agency:  Navy 

Property  Number:  77200720048 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldgs.  266,  267 

Naval  Air  Station 

Meridian,  MS  39309 

Landholding  Agency:  Navy 

Property  Number:  77200720049 

Status:  Unutilized 
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Reasons:  Secured  Area 
Bldgs.  351,445 
Naval  Air  Station 
Meridian,  MS  39309 
Landholding  Agency:  Navy 
Property  Number:  77200720050 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 

Nevada  28  Facilities 
Nevada  Test  Site 
Mercury  Co:  Nye,  NV  89023 
Landholding  Agency:  Energy 
Property  Number:  41200310018 
Status:  Excess 

Reasons:  Secured  Area,  Other — 
contamination 
31  Bldgs. /Facilities 
Nellis  AFB 
Tonopah  Test  Range 
Tonopah  Co:  Nye,  NV  89049 
Landholding  Agency:  Energy 
Property  Number:  41200330003 
Status:  Unutilized 
Reasons:  Secured  Area 
42  Bldgs. 

Nellis  Air  Force  Base 
Tonopah  Co:  Nye,  NV  89049 
Landholding  Agency:  Energy 
Property  Number:  41200410029 
Status:  Unutilized 

Directions:  49-01,  NM104,  NM105,  03-35A- 
H,  03-35J-N,  03-36A-C,  03-36E-H,  03- 
36J-N,  03-36R,  03-37,  15036,  03-44A-D, 
03-46,  03-47,  03-49,  03-88,  03-89,  03-90 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Nevada 

241  Bldgs. 

Tonopah  Test  Range 
Tonopah  Co:  Nye,  NV  89049 
Landholding  Agency:  Energy 
Property  Number:  41200440036 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
10  Bldgs. 

Nevada  Test  Site 
Mercury  Co:  Nye,  NV  89023 
Landholding  Agency:  Energy 
Property  Number:  41200610003 
Status:  Excess 
Reasons:  Secured  Area 
3  Bldgs. 

Nevada  Test  Site  23-790,  06-CP50,  26-2107 
Mercury  Co:  Nye,  NV  89023 
Landholding  Agency:  Navy 
Property  Number:  77200510025 
Status:  Excess 

Reasons:  Secured  Area,  Other — 
contamination 
Units  501-521 
Naval  Air  Station 
Fallon,  NV 

Landholding  Agency:  Navy 
Property  Number:  77200710017 
Status:  Excess 
Reasons:  Secured  Area 


Unsuitable  Properties 

Building 

New  Mexico 

Bldgs.  9252,  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo,  NM  87185 

Landholding  Agency:  Energy 

Property  Number:  41199430002 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Tech  Area  II 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo,  NM  87105 

Landholding  Agency:  Energy 

Property  Number:  41199630004 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Within 
2000  ft.  of  flammable  or  explosive  material. 
Secured  Area 
Bldg.  26,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810004 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  2,  TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810008 
Status:  Underutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
New  Mexico 
Bldg.  5,  TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810011 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  116,  TA-21 
Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810013 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  286,  TA-21 
Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810016 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  516,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810021 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration.  Within  2000  ft.  of  flammable 
or  explosive  material 

Unsuitable  Properties 
Building 
New  Mexico 
Bldg.  517,  TA-16 


Los  Alamos  National  Laboratory 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199810022 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area,  Within  2000  ft.  of  flammable  or 
explosive  material 
Bldg.  31 

Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199930003 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area  -»■ 

Bldg.  38,  TA-14 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940004 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  9,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940006 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  141,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41199940008 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  44,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41199940009 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  2,  TA-18 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41199940010 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  5,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940011 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  186,  TA-18 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 
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Property  Number:  41199940012 
Status:  Unutilized 

Reasons:  Extensive  deterioration,  Secured 
Area 

Bldg.  188,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940013 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  45,  TA-36 

Los  Alamos  National  Lab  * 

Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940016 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  258,  TA-46 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41199940019 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

TA-3,  Bldg.  208 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010010 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

TA-14,  Bldg.  5 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010019 
Status:  Unutilized 
Reasons:  Secured  Area 
TA-21,  Bldg.  150 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010020 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 
New  Mexico 
Bldg.  149,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010024 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  312,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010025 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  313,  TA-21 


Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010026 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  314,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200010027 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  315,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200010028 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  1,  TA-8 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200010029 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  2,  TA-8 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200010030 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  3,  TA-8 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200020001 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  51,  TA-9 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200020002 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  30,  TA-14 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200020003 

Status:  Unutilized 

Reasons;  Secured  Area 

Bldg.  16,  TA-3 

Los  Alamos  National  Lab, 

Los  Alamos,  NM  87545 
Landholding  Agency;  Energy 
Property  Number:  41200020009 
Status;  Unutilized 
Reasons;  Secured  Area 
Bldg.  48,  TA-55 


Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency;  Energy 
Property  Number;  41200020017 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  125,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200020018 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  162,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200020019 

Status;  Unutilized 

Reasons:  Secured  Area 

Bldg.  22,  TA-33 

Los  Alamos  National  Lab 

Los  Alamos,  NM  87545 

Landholding  Agency:  Energy 

Property  Number:  41200020022 

Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  23,  TA-49 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200020023 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 
New  Mexico 
Bldg.  37,  TA-53 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200020024 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  121,  TA-49 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200020025 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  B117 

Kirtland  Operations  • 

Albuquerque  Co:  Bernalillo,  NM  87117 
Landholding  Agency:  Energy 
Property  Number:  41200220032 
Status;  Excess 

Reasons:  Extensive  deterioration 

Bldg.  B118 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo,  NM  87117 

Landholding  Agency:  Energy 

Property  Number:  41200220033 

Status;  Excess 

Reasons;  Extensive  deterioration 
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Unsuitable  Properties 

Building 

New  Mexico 

Bldg.  B119 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo,  NM  87117, 

Landholding  Agency:  Energy 

Property  Number:  41200220034 

Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  2,  TA-11 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
^Property  Number:  41200240004 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  4,  TA-41 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Lemdholding  Agency:  Energy 
Property  Number:  41200240005 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  116,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200310003 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

New  Mexico 

Bldgs.  1,2,  3,  4,  5,TA-28 
Los  Alamos  National  Lab 
Los  Alamos,  NM  87545 
Landholding  Agency:  Energy 
Property  Number:  41200310004 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  447, 1483 
Los  Alamos  Natl  Laboratory 
Los  Alamos,  NM 
Landholding  Agency:  Energy 
Property  Numlwr:  41200410002 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  99650 

Sandia  National  Laboratory 
Albuquerque  Co:  Bernalillo,  NM  87185 
Landholding  Agency:  Energy 
Property  Number:  41200510004 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
New  York 
Bldgs.  0087,  0100 
Brookhaven  Natl  Laboratory 
Upton,  NY  11973 
Landholding  Agency:  Energy 
Property  Number:  41200720002 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  0134A,  0179A 
Brookhaven  Natl  Laboratory 
Upton,  NY  11973 


Landholding  Agency:  Energy 
Property  Number:  41200720003 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  0210,  0211 
Brookhaven  Natl  Laboratory 
Upton,  NY  11973 
Landholding  Agency:  Energy 
Property  Number:  41200720004 
Status:  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldgs.  0475,  0481 
Brookhaven  Natl  Laboratory 
Upton,  NY  11973 
Landholding  Agency:  Energy 
Property  Number:  41200720005 
Status;  Excess 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 
Building 
New  York 
Bldgs.  0629,  0952 
Brookhaven  Natl  Laboratory 
Upton,  NY  11973 
Landholding  Agency:  Energy 
Property  Number:  41200720006 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldg.  0096 

Brookhaven  National  Lab 
Upton,  NY  11973 
Lwdholding  Agency:  Energy 
Property  Number:  41200730004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
North  Carolina 
Bldg.  82 

Marine  Corps  Air  Station 
Cherry  Point  Co:  Craven,  NC  28533 
Landholding  Agency:  Navy 
Property  Number:  77200510009 
Status:  Underutilized 
Reasons:  Secured  Area 
Bldg.  4314 

Marine  Corps  Air  Station 
Cherry  Point  Co:  Craven,  NC  28533 
Landholding  Agency:  Navy 
Property  Number:  77200510010 
Status:  Underutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
North  Carolina 
Bldg.  124 

Marine  Corps  Air  Station 
Cherry  Point  Co;  Craven,  NC  28533 
Landholding  Agency;  Navy 
Property  Number;  77200510023 
.Status:  Underutilized 
Reasons:  Secured  Area 
Bldgs.  73,  95, 1018 
Marine  Corps  Air  Station 
Cherry  Point,  NC 
Landholding  Agency:  Navy 
Property  Number:  77200620003 
Status:  Unutilized 


Reasons:  Secured  Area 
Bldg.  499 

Marine  Corps  Air  Station 
Cherry  Point,  NC 
Landholding  Agency:  Navy 
Property  Number:  77200620038 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  3177,  3885 
Marine  Corps  Air  Station 
Cherry  Point,  NC 
Landholding  Agency:  Navy 
Property  Number:  77200620039 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
North  Carolina 
Bldg.  4473 

Marine  Corps  Air  Station 
Cherry  Point,  NC 
Landholding  Agency:  Navy 
Property  Number:  77200620040 
Status:  Unutilized 
fteasons:  Secured  Area 
Bldg.  4523 

Marine  Corps  Air  Station 
Cherry  Point,  NC 
Landholding  Agency:  Navy 
Property  Number:  77200620041 
Status:  Unutilized 
Reasons:  Secured  Area 
RPFN  OSl 

Group  Cape  Hatteras 
Buxton  Co:  Dare,  NC  27902 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200540001 
Status:  Unutilized 
Reasons:  Extensive  deterioration. 

Secured  Area 
RPFN  053 
Sector  N.C. 

Atlantic  Beach  Co:  Carteret,  NC  28512 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200540002 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Secured  Area 

Unsuitable  Properties 
Building 
North  Carolina 
Equip.  Bldg. 

Coast  Guard  Station 
11101  Station  St. 

Emerald  Isle,  NC 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200630001 

Status:  Unutilized 

Reasons:  Secured  Area 

Pennsylvania 

Z-Bldg. 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co:  Allegheny,  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Nurnhw;  41199720002 

Status:  Excess 

Reasons:  Extensive  deterioration 
South  Carolina 
Bldg.  701-6G 
Jackson  Barricade 
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Jackson,  SC 

Landholding  Agency:  Energy 
Property  Number:  41200420010 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 
South  Carolina 
Bldg.  211-OOOF 

Nuclear  Materials  Processing  Facility 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200420011 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  221-OOlF 

Nuclear  Materials  Processing  Facility 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200420015 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  190-K 

Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200420030 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  710-015N 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430002 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 
South  Carolina 
Bldg.  713-OOON 
Savannah  River  Operations 
Aiken, SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430003 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  80-9G,  lOG 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430006 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  105-P,  105-R 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430007 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  183-003L 
Savannah  River  Operations 
Aiken,  SC  29802  - 
Landholding  Agency:  Energy 
Property  Number:  41200430009 
Status:  Excess 

Reasons:  Secured  Area  ■  t  ; ; 


Unsuitable  Properties 
Building 
South  Carolina 
Bldg.  221-016F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430014 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  221-053F,  054F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430016 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  252-003F,  005F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430017 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  315-M 

Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430030 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 
South  Carolina 
Bldg.  716-002A 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430040 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  221-21F,  22F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430042 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  221-033F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430043 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  254-007F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430044 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
South  Carolina 
Bldg.  281-OOlF 
Savannah  River  Operations 
.  Aiken,  SC  29802 

Landholding  Agency:  Energy 
'  Property  Number:  41200430045 


Status:  Excess 
Reasons:  Secured  Area 
Bldg.  281-004F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430046 
Status:  Excess 
Reasons:  Secured  Area 

Bldg.  281-006F 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430047 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  703-045A 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430050 
Status:  Excess 
Reasons:  Seemed  Area 

Unsuitable  Properties 
Building 
South  Carolina 
Bldg.  703-071A 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430051 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  754-008A 
Savannah  River  Operations 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430058 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  186-R 
Savannah  River  Site 
Aiken,  SC 

Landholding  Agency:  Energy 
Property  Number:  41200430063 
Status:  Unutilized 
Reasons:  Secured  Area 
4  Bldgs. 

Savannah  River  Site 
#281-2F,  281-5F,  285-F,  285-5F 
Aiken,  SC 

Landholding  Agency:  Energy 
Property  Number:  41200430066 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
South  Carolina 
Bldg.  701-000M 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200430084 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  690-000N 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200440032 , 
Status:  Underutilized 
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Reasons;  Secured  Area 

Facility  701-5G 

Savannah  River  Site 

New  Ellenton,  SC 

Landholding  Agency:  Energy 

Property  Number:  41200530003 

Status;  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  714-OOOA 

Savannah  River  Site 

Aiken,  SC 

Landholding  Agency:  Energy 
Property  Number;  41200620014 
Status;  Underutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
South  Carolina 
Bldg.  777-018A 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency;  Energy 
Property  Number:  41200620022 
Status;  Excess 
Reasons:  Secured  Area 
Bldgs.  108-lP,  108-2P 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200630007 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  701-001P 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency;  Energy 
Property  Number:  41200640002 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  151-lP,  151-2P 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200640004 
Status:  Unutilized 
Reasons;  Secured  Area 

Unsuitable  Properties 

Building 

South  Carolina 

Bldg.  191-P 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number;  41200640005 
Status;  Unutilized 
Reasons:  Secured  Area 
Bldg.  710-P 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200640006 
Status;  Unutilized 
Reasons;  Secured  Area 
Bldg.  614-63C 
Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Niunber:  41200710006 
Status;  Unutilized 
Reasons:  Secured  Area 
Bldgs.  701-2C,  -905-1 17C 


Savannah  River  Site 
Aiken,  SC  29802 
Landholding  Agency:  Energy 
Property  Number:  41200710007 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

South  Carolina 

Bldgs.  108-lR,  108-2R 

Savannah  River  Site 

Aiken,  SC  29802 

Landholding  Agency:  Energy 

Property  Number:  41200710010 

Status;  Unutilized 

Reasons:  Secured  Area 

Bldgs.  717-003S,  717-OlOS 

Savannah  River  Site 

Aiken,  SC  29802 

Landholding  Agency:  Energy 

Property  Number:  41200710011 

Status;  Unutilized 

Reasons:  Secured  Area 

Bldgs.  1000  thru  1021 

Naval  Weapons  Station 

Coose  Creek  Co:  Berkeley,  SC  29445 

Landholding  Agency:  Navy 

Property  Number:  77200440018 

Status:  Unutilized 

Reasons;  Secured  Area 

Bldg.  102 

Marine  Corps  Recruit  Depot 
Parris  Island  Co:  Beaufort,  SC  29905 
Landholding  Agency:  Navy 
Property  Number:  77200530017 
Status;  Unutilized 

Reasons;  Floodway,  Secured  Area  Extensive 
deterioration 

Unsuitable  Properties 
Building 
South  Carolina 
21  Bldgs. 

Naval  Weapons  Station 
Coose  Creek  Co:  Berkely,  SC  29445 
Landholding  Agency:  Navy 
Property  Number:  77200620034 
Status:  Unutilized 

Directions:  4,  167C.  174, 180,  350,  383,  400, 
410, 769, 790,  823,  824,  904,  930,  930A, 
953,  953A,  971,  975,  2305,  3526 
Reasons;  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  1148 

Naval  Weapons  Station 
Coose  Creek  Co:  Berkeley,  SC  29445 
Landholding  Agency:  Navy 
Property  Number:  77200630044 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  200 

Marine  Corps  Recruit  Depot 
Parris  Island,  SC  29905 
Landholding  Agency:  Navy 
Property  Number:  77200720018 
Status:  Unutilized 
Reasons;  Floodway,  Secured  Area 

Unsuitable  Properties 
Building 
Tennessee 
Bldg.  9418-1 


-  -  5 

Y-12  Plant 

Oak  Ridge  Co:  Anderson,  TN  37831  j 

Landholding  Agency:  Energy 
Property  Numl^r:  41199810026 
Status;  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  2010  I 

Oak  Ridge  Natl  Laboratory  ; 

Oak  Ridge,  TN  37831  r' 

Landholding  Agency:  Energy 
Property  Number:  41200710009 
Status:  Excess 

Reasons;  Extensive  deterioration.  Secured 
Area 

3  Bldgs. 

Y-12  Natl  Nuclear  Security  Complex 
Oak  Ridge,  TN  37831 
Landholding  Agency;  Energy 
Property  Number:  41200720001 
Status:  Unutilized 

Directions:  9104-01,  9104-02,  9104-03 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Tennessee 

17  Buildings 

Naval  Support  Activity 

Mid-SouA 

Millington,  TN  38054 
Landholding  Agency:  Navy 
Property  Number:  77200520012 
Status:  Excess 

Directions:  892-893, 1704,  1487,  2020,  2035, 
2044-2045, 2071,  2074,  2079-2082,  2094, 

2096, 2063 

Reasons;  Secured  Area 
Bldgs.  2,  3,5  j 

Naval/Marine  Corps  Rsv  Ctr 
Knoxville  Co:  Knox,  TN  37920 
Landholding  Agency:  Navy 
Property  Number:  77200530018 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  9720-03,  9720-06 
Y-12  Natl  Nuclear  Security  Complex 
Oak  Ridge,  TN  37831 
Landholding  Agency;  Navy 
Property  Number;  77200720038 
Status;  Unutilized 
Reasons;  Secured  Area 

Unsuitable  Properties 

Building 

Texas 

Zone  12,  Bldg.  12-20 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200220053 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  12-017E,  12-019E 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200320010 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

4  Bldgs. 
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NNSA  Pantex  Plant 
Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200540002 
Status:  Unutilized 

Directions:  12-009, 12-009A,  12-R-009A, 
12-R-009B 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Unsuitable  Properties 

Building 

Texas 

Bldg.  12-OllA 

NNSA  Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 

Landholding  Agency:  Energy  ^ 

Property  Number:  41200540003 

Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  12-997 
NNSA  Pantex  Plant 
Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200540004 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  11-54, 11-54A 
Zone  11 
Plantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200630008 
Status:  Unutilized 

Reasons:  Secured  Area.  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 

Building 

Texas 

Bldg.  12-002B 
Zone  12 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200630009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
4  Bldgs. 

12-003, 12-R-003,  12-<)03L 
Zone  12,  Pantex  Plant 
Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200630010 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldg.  12-014 
Zone  12 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200630011 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Unsuitable  Properties 

Building 

Texas 

Bldg.  12-24E 


Zone  12 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200630012 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  11-029,  Zone  11 
Pantex  Plant 

Amarillo  Co:  Carson,  TX  79120 
Landholding  Agency:  Energy 
Property  Number:  41200640007 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area  • 
Bldg.  1732 
Naval  Air  Station 
Corpus  Christi  Co:  Nueces,  TX 
Landholding  Agency:  Navy 
Property  Number:  77200540007 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

Texas 

Bldg.  243 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant,  TX  76127 
Landholding  Agency:  Navy 
Property  Number:  77200640035 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  1430 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant,  TX  76127 
Landholding  Agency:  Navy 
Property  Number:  77200640036 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldg.  1500  • 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant.  TX  76127 
Landholding  Agency:  Navy 
Property  Number:  77200640037 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldg.  4151 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant,  TX  76127 
Landholding  Agency:  Navy 
Property  Number:  77200640038 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 

Building 

Utah 


Naval  Industrial  Ordinance  Plant 
Magna,  UT  84044 
Landholding  Agency:  Navy 
Property  Number:  77200720034 
Status:  Unutilized 
Directions:  11, 15, 16, 19 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  22A,  22B,  22C 
Naval  Industrial  Ordinance  Plant 
Magna,  UT  84044 
Landholding  Agency:  Navy 
Property  Number:  77200720035 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Unsuitable  Properties 
Building 
Utah 

Bldgs.  23A,  23B,  23C 
Naval  Industrial  Ordinance  Plant 
Magna,  UT  84044 
Landholding  Agency:  Navy 
Property  NumW:  77200720036 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft 
flammable  or  explosive  material 
4  Bldgs. 

Naval  Industrial  Ordinance  Plant 
Magna,  UT  84044 
Landholding  Agency:  Navy 
Property  Number:  77200720037 
Status:  Unutilized 
Directions:  33,  45B,  45C,  46D 
Reasons:  Secured  Area,  Within  2000  ft 
flammable  or  explosive  material 
Virginia 
Bldg.  U63 

Naval  Amphibious  Base 
Little  Creek  Co:  Norfolk,  VA  23521 
Landholding  Agency:  Navy 
Property  Number:  77200610007 
Status:  Excess 

Reasons:  Extensive  deterioration 
Unsuitable  Properties 
Building 
Virginia 
Bldg.  3660 

Naval  Amphibious  Base 
Little  Creek  Co:  Norfolk,  VA  23521 
Landholding  Agency:  Navy 
Property  Number:  77200610008 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  3830 

Naval  Amphibious  Base 
Little  Creek  Co:  Norfolk,  VA  23521 
Landholding  Agency:  Navy 
Property  Numbei:  77200610009 
Status:  Excess 

Reasons:  Extensive  deterioration 


5  Bldgs. 

Naval  Industrial  Ordinance  Plant 
Magna,  UT  84044 
Landholding  Agency:  Navy 
Property  Number:  77200720033 
Status:  Unutilized 
Directions:  4D,  6A,  6C,  8C,  lOB 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
4  Bldgs. 


Bldgs.  500,  501 
Naval  Weapon  Station 
Yorktown,  VA  23691 
Landholding  Agency:  Navy 
Property  Number:  77200640012 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  628 

Naval  Weapon  Station 
Yorktown,  VA  23691 


48762 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Notices 


Landholding  Agency:  Navy 
Property  Number:  77200640013 
Status:  Excess 

Reasons:  Extensive  deterioration 

Unsuitable  Properties 

Building 

Virginia 

Bldg.  CAD-RR 

Naval  Weapon  Station 

Yorktown,  VA 

Landholding  Agency:  Navy 

Property  Number:  77200720024 

Status:  Excess 

Reasons:  Extensive  deterioration,  Secured 
Area 

Bldgs.  25,  30,  99 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720025 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  141, 142, 143 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720026 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  144, 145, 146,  147 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720027 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 
Building 
Virginia 
7  Bldgs. 

Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720028 
Status:  Excess 

Directions:  151, 152, 153, 154, 155, 156, 157 
Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  406,  533,  724 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720029 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  1748, 1749 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720030 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 


Unsuitable  Properties 

Building 

Virginia 

Bldgs.  1981,  2018 
Naval  Weapon  Station 
Yorktown,  VA 
Landholding  Agency:  Navy 
Property  Number:  77200720031 
Status:  Excess 

Reasons:  Extensive  deterioration.  Secured 
Area 

Training  Bldg. 

USCG  Integrated  Support  Ctr 
Portsmouth  Co:  Norfolk,  VA  43703 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200530001 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  Oil 

Integrated  Support  Center 
Portsmouth  Co:  Norfolk,  VA  43703 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200620002 
Status:  Excess 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
Washington 
79  Structures 

Hanford  Site  100,  300,  400 
Richland  Co:  Benton,  WA  99352 
Landholding  Agency:  Energy 
Property  Number:  41200620010 
Status:  Excess 

Directions:  Infrastructure  Facilities 
Reasons:  Secured  Area 
87  Structures 

Hanford  Site  100,  300,  400 
Richland  Co:  Benton,  WA  99351 
Landholding  Agency:  Energy 
Property  Number:  41200620011 
Status:  Excess 
Directions:  Mobile  Offices 
Reasons:  Secured  Area 
139  Structures 
Hanford  Site  100,  300,  400 
Richland  Co:  Benton,  WA  99352 
Landholding  Agency:  Energy 
Property  Number:  41200620012 
Status:  Excess 

Directions:  Offices  Facilities 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Washington 

122  Structures 
Hanford  Site  100,  300,  400 
Richland  Co:  Benton,  WA  99352 
Landholding  Agency:  Energy 
Property  Number:  41200620013 
Status:  Excess 

Directions:  Process  Facilities 
Reasons:  Secured  Area 
Bldg.  529 

Puget  Sound  Naval  Shipyard 
Bremerton,  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200040020 
Status:  Excess 
Reasons:  Secured  Area 


Bldg.  8 

Naval  Reserve  Center 
Spokane,  WA  99205 
Landholding  Agency:  Navy 
Property  Number:  77200430025 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
,  Bldgs.  10, 11 

Naval  Reserve  Center 
Spokane,  WA  99205 
Landholding  Agency:  Navy 
Property  Number:  77200430026 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 
Building 
Washington 
Bldgs.  2656-2658 
Naval  Air  Station 
Lake  Hancock 

Coupeville  Co:  Island,  WA  98239 
Landholding  Agency:  Navy 
Property  Number:  77200430027 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  2652,  2705 
Naval  Air  Station 
Whidbey 

Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440010 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  79,  884 
NAS  Whidbey  Island 
Seaplane  Base 
Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440011 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  121 

NAS  Whidbey  Island 
Ault  Field 

Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440012 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 
Building 
Washington 
Bldg.  419 

NAS  Whidbey  Island 
Ault  Field 

Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440013 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  2609,  2610 
NAS  Whidbey  Island 
Ault  Field 

Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440014 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  2753 
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NAS  Whidbey  Island 
Ault  Field 

Oak  Harbor,  WA  98277 
Landholding  Agency:  Navy 
Property  Number:  77200440015 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  108 
Naval  Magazine 

Port  Hadlock  Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200510015 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 
Washington 
Bldg.  351 

Puget  Sound  Naval  Shipyard 
Bremerton,  WA  98314 
Lemdholding  Agency:  Navy 
Property  Number:  77200530026 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldg.  1032 
Naval  Base 
Bangor  Tower  Site 
Silverdale,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200630045 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  71 
Naval  Magazine 

Port  Hadlock  Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200640007 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Unsuitable  Properties 

Building 

Washington 

Bldgs.  82,  83 
Naval  Magazine 

Port  Hadlock  Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200640008 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area 

Bldgs.  168, 188 
Naval  Magazine 

Port  Hadlock  Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200640009 
Status:  Unutilized 

Reasons:  Extensive  deterioration,  Secured 
Area 
Bldg.  729 
Naval  Magazine 

Port  Hadlock  Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200640010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 
Bldgs.  910,  921 


Naval  Magazine 

Port  Hadlock.Co:  Jefferson,  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200640011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Unsuitable  Properties 
Building 
Washington 
Bldgs.  407,  447 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200640014 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  867 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200640015 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  937,  975 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200640016 
Status:  Excess 
Reasons:  Secured  Area 
Bldg.  1449 
Naval  Base 

Silverdale  Co:  Kitsap,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200640017 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Washington 

Bldg.  1670 
Naval  Base 

Silverdale  Co:  Kitsap,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200640018 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  2007,  2801 
Naval  Base 

Silverdale  Co:  Kitsap,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200640019 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  6021,  6095 
Naval  Base 

Silverdale  Co:  Kitsap,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200640020 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  6606,  6661 
Naval  Base 

Silverdale  Co:  Kitsap,  WA  98315 
Landholding  Agency:  Navy 
Property  Number:  77200640021 
Status:  Unutilized 
Reasons:  Secured  Area 


Unsuitable  Properties 
Building 
Washington 
Bldgs.  726,  727,  734  • 

Naval  Undersea  Warfare 
Keyport  Co:  Kitsap,  WA  98345 
Landholding  Agency:  Navy 
Property  Number:  77200640022 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  i\rea 
Bldgs.  901,  911 
Naval  Undersea  Warfare 
Keyport  Co:  Kitsap,  WA  98345 
Landholding  Agency:  Navy 
Property  Number:  77200640023 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldgs.  925,  938 
Naval  Undersea  Warfare 
Keyport  Co:  Kitsap,  WA  98345 
Landholding  Agency:  Navy 
Property  Number:  77200640024 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Bldg.  1020 

Naval  Undersea  Warfare 
Keyport  Co:  Kitsap,  WA  98345 
Landholding  Agency:  Navy 
Property  Number:  77200640025 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Unsuitable  Properties 

Building 

Washington 

Fisher  Transit  Site 

Easement 

Jefferson,  WA 

Landholding  Agency:  Navy 

Property  Number:  77200710015 

Status:  Excess 

Reasons:  Other — Remote  Location 
Bldgs.  437,  853 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200710018 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  1039 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200710019 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  1400, 1461 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200710020 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
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Property  Number:  88200620001  Property  Number:  77200720008 

Status:  Excess  Status:  Underutilized 

Reasons:  Secured  Area  Reasons:  Floodway 


Unsuitable  Properties 

Building 

Washington 

Bldg.  6026 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200710021 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 
Bldgs.  6608,  6609,  6904 
Naval  Base 

Bremerton  Co:  Kitsap,  WA  98310 
Landholding  Agency:  Navy 
Property  Number:  77200710022 
Status:  Unutilized 

Reasons:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Wisconsin 
Station  Building 
Coast  Guard  Station 
Sheboygan,  WI 

Landholding  Agency:  Coast  Guard 
Property  Number:  88200610001 
Status:  Underutilized 
Reasons:  Secured  Area 
Bldg.  OVl 
USCG  Station 
Bayfield,  WI  54814 
Landholding  Agency:  Coast  Guard 


Unsuitable  Properties 

Land 

California 

Trailer  Space 

Naval  Base 

San  Diego,  CA 

Landholding  Agency:  Navy 

Property  Number:  77200520013 

Status:  Unutilized 

Reasons:  Secured  Area  . 

Parcels  1,  2,  3,  4 
Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043  ' 
Landholding  Agency:  Navy 
Property  Number:  77200630003 
Status:  Underutilized 
Reasons:  Secured  Area 
Parcels  11, 12, 13, 14, 15 
Naval  Base’ 

Port  Hueneme  Co:  Ventura,  CA  93043 

Landholding  Agency:  Navy 

Property  Number:  77200630004 

Status:  Underutilized 

Reasons:  Secured  Area 

Sand  Spit 

Naval  Base 

Port  Hueneme  Co:  Ventura,  CA  93043’ 
Landholding  Agency:  Navy 


Unsuitable  Properties 

Land 

Washington 

405  sq.  ft. /Land 
Naval  Base  Kitsap 
Bangor,  WA 

Landholding  Agency:  Navy 
Property  Number:  77200520060 
Status:  Unutilized 
Reasons:  Secured  Area 
230  sq.  ft.  land 
Naval  Magazine 
Indian  Island,  WA 
Landholding  Agency:  Navy 
Property  Number:  77200620037 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Tabook  Transit  Site 
Easement 
Jefferson,  WA 
Landholding  Agency:  Navy 
Property  Number:  77200710016 
Status:  Excess 

Reasons:  Other — Remote  Location 

[FR  Doc.  E7-16489  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  610 

[Docket  No.  1999N-2337  (formerly  Docket 
No.  99N-2337)] 

RIN  0910-AB76 

Current  Good  Manufacturing  Practice 
for  Blood  and  Blood  Components; 
Notification  of  Consignees  and 
Transfusion  Recipients  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  of  Transmitting 
Hepatitis  C  Virus  infection 
(“Lookback”) 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requiring 
establishments  collecting  Whole  Blood 
or  blood  components,  including  Somce 
Plasma  and  Source  Leukoc3des,  to 
establish,  maintain,  and  follow  an 
appropriate  system  for  identifying  blood 
and  blood  components  previously 
donated  by  a  donor  who  tests  reactive 
for  evidence  of  hepatitis  C  virus  (HCV) 
infection  on  a  subsequent  donation 
identified  either  by  current  testing  or 
after  a  review  of  historical  testing 
records,  or  when  the  collecting 
establishment  is  made  aware  of  other 
reliable  test  results  or  information 
indicating  evidence  of  HCV  infection. 
Such  collections  may  be  at  increased 
risk  of  transmitting  HCV  infection.  FDA 
is  requiring  collecting  establishments  to 
quarantine  prior  in-date  blood  and 
blood  components  from  such  a  donor,  to 
notify  consignees  of  prior  in-date  blood 
and  blood  components  from  such  a 
donor  for  quarantine  purposes,  and  to 
perform  further  testing  on  the  donor. 
FDA  is  also  requiring  consignees  to 
notify  transfusion  recipients  of  blood 
and  blood  components  ft’om  such  a 
donor,  as  appropriate.  In  addition,  FDA 
is  revising  the  human 
immunodeficiency  virus  (HIV) 
“lookback”  requirements  for  greater 
consistency  with  the  HCV  “lookback” 
requirements,  and  extending  the  record 
retention  period  to  10  years.  FDA  is 
taking  this  action  to  help  ensure  the 
continued  safety  of  the  blood  supply 
and  to  help  ensure  that  information  is 
provided  to  recipients  of  blood  and 
blood  components  that  may  have  been 
at  increased  risk  of  transmitting  HIV  or 
HCV  infection.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  a 


guidance  document  entitled  “Guidance 
for  Industry;  ‘Lookback’  for  Hepatitis  C 
Virus  (HCV):  Product  Quarantine, 
Consignee  Notification,  Further  Testing, 
Product  Disposition,  and  Notification  of 
Transfusion  Recipients  Based  on  Donor 
Test  Results  Indicating  Infection  with 
HCV”  (the  “lookback”  guidance).  We 
are  also  issuing  this  final  rule  in 
conjunction  with  a  companion  interim 
final  rule  published  by  Uie  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  This  rule  is  effective  February 
20,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 

Food  and  Drug  Administration,  1401' 
Rockville  Pike,  suite  200N,  Rockville, 

MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

A.  Background 

As  a  result  of  extensive  screening  and 
testing  procedures  and  other  layers  of 
safety  used  to  help  ensure  a  safe  blood 
supply,  the  risk  of  transmitting  infection 
through  blood  transfusion  is  very  low. 
Despite  the  best  practices  of  blood 
establishments^,  however,  a  person  may 
donate  blood  and  blood  components 
early  in  an  infection,  during  the  period 
when  the  testable  marker  is  not 


’  The  term  “establishment”  is  defined  in  FDA’s 
blood  regulations  at  21  CFR  607.3(c). 


detectable  by  a  screening  test,  but  the 
infectious  agent  is  present  in  the  donor’s 
blood  (a  “window”  period).  Such 
products  are  considered  as  having  an 
increased  risk  of  transmitting  infection. 
We  are  issuing  this  final  rule  to  help 
ensme  the  continued  safety  of  the  blood 
suppl;^  and  to  help  ensure  that 
information  is  provided  to  recipients  of 
blood  and  blood  components  possibly 
donated  during  a  “window”  period, 
which  therefore  may  be  at  increased  risk 
of  transmitting  infection. 

Chronic  hepatitis  due  to  HCV  is  a 
major  health  problem  in  the  United 
States.  The  infection  is  usually 
asymptomatic  for  decades  despite 
possible  progression.  Thus,  individuals 
with  chronic,  active  hepatitis  C  can 
remain  unaware  that  they  have  a  serious 
infection  until  symptoms  develop  late 
in  the  course  of  the  disease.  Five  to 
twenty  percent  of  infected  persons 
might  develop  cirrhosis  of  the  liver  over 
a  period  of  20  to  30  years  and  one  to  five 
percent  might  die  from  the 
consequences  of  long  term  infection 
(liver  cancer  or  cirrhosis).  As  a  result, 
infected  people  typically  are  unaware  of 
their  disease.  Although  transfusion- 
transmitted  infections  account  for  only 
a  small  proportion  of  HCV  infections,  it 
is  possible  to  identify  and  “lookback”  at 
prior  donations  collected  during  the 
“window”  period  from  donors  later 
identified  as  reactive  on  a  test  for 
evidence  of  HCV  infection.  Further 
information  on  existing  donor  screening 
and  testing  requirements  and  a  history 
of  HCV  testing  is  provided  in  the 
proposed  rule  entitled  “Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components;  Notification  of 
Consignees  and  Transfusion  Recipients 
Receiving  Blood  and  Blood  Components 
at  Increased  Risk  of  Transmitting  HCV 
Infection  (‘Lookback’)”  (the  HCV 
“lookback”  proposed  rule)  (November 
16,  2000,  65  FR  69378  at  69379). 

In  an  August  1993  memorandum  to 
all  registered  blood  establishments 
entitled  “Revised  Recommendations  for 
Testing  Whole  Blood,  Blood 
Components,  Source  Plasma  and  Somce 
Leukocytes  for  Antibody  to  Hepatitis  C 
Virus  Encoded  Antigen  (Anti-HCV),”  we 
did  not  recommend  a  “lookback” 
program,  pending  the  outcome  of 
discussions  on  the  issue  at  the 
December  1993  Blood  Product  Advisory 
Committee  (BP AC)  meeting.  Following 
the  discussions  on  HCV  at  the  meeting 
in  December  1993,  the  BPAC 
unanimously  recommended  product 
quarantine  of  prior  collections  fi'om  a 
donor  who  later  tests  repeatedly  reactive 
for  antibody  to  HCV  and  tests  positive 
or  indeterminate  on  a  supplemental 
(additional,  more  specific)  test. 
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However,  BPAC  only  marginally 
endorsed  consignee^  notification  for  the 
purpose  of  transfusion  recipient 
notification,  and  reiterated'many  of  the 
reservations  regarding  the  lack  of  an 
established  public  health  benefit  in 
performing  this  activity.  We  issued  in 
July  1996  a  memorandum  to  all 
registered  blood  establishments  entitled 
“Recommendations  for  the  Quarantine 
and  Disposition  of  Units  from  Prior 
Collections  from  Donors  with 
Repeatedly  Reactive  Screening  Tests  for 
Hepatitis  B  Virus  (HBV),  Hepatitis  C 
Virus  (HCV),  and  Human  T- 
Lymphotropic  Virus  Type  I  (HTLV-I)” 
(the  July  1996  memorandum).  The  July 
1996  memorandum  recommended 
testing,  consignee  notification,  and 
quarantine  of  affected  products,  but  did 
not  provide  recommendations  for  the 
notification  of  recipients  of  such 
donations  because  the  public  health 
benefit  of  such  notification  was  not 
clear. 

The  Department  of  Health  and  Human 
Services  Advisory  Committee  on  Blood 
Safety  and  Availability  (the  HHS 
Advisory  Committee)  discussed 
improvements  in  the  treatment  and 
management  of  HCV  infection  and 
improvements  in  testing  for  antibody  to 
HCV  at  public  meetings  held  on  April 
24  and  25, 1997,  and  August  11  and  12, 
1997.  The  DHHS  Advisory  Committee 
discussed  the  public  health  benefits  of 
notification  of  transfusion  recipients 
receiving  prior  collections  from  a  donor 
who  subsequently  tests  reactive  for 
evidence  of  HCV  infection  and  made 
recommendations  for  HCV  “lookback.” 
Following  acceptance  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  of  the  DHHS  Advisory 
Committee’s  recommendations  for  HCV 
“lookback,”  we  issued  a  notice  in  the 
Federal  Register  of  March  20, 1998  (63 
FR  13675),  announcing  the  availability 
of  a  document  entitled  “Guidance  for 
Industry:  Supplemental  Testing  and  the 
Notification  of  Consignees  of  Donor  Test 
Results  for  Antibody  to  Hepatitis  C 
Virus  (Anti-HCV)”  (the  March  1998 
guidance)  in  which  we  recommended 
that  blood  establishments  implement 
HCV  “lookback”  procedures.  In  the 
March  1998  guidance,  we  recommended 
that  donors  currently  testing  repeatedly 
reactive  for  antibody  to  HCV  by  a 
licensed  test  be  further  tested  for 
antibody  to  HCV  using  a  licensed, 
multi-antigen  supplemental  test. 
Additionally,  we  recommended  that 
consignees  of  certain  blood  and  blood 
components  collected  since  January  1 , 
1988,  which  were  anti-HCV  negative  or 


2  We  use  the  term  “consignee"  to  refer  to  the 
person  or  entity  to  whom  the  blood  is  shipped. 


untested,  be  notified  when  donors 
subsequently  test  repeatedly  reactive  for 
anti-HCV  by  a  licensed  multiantigen- 
based  antibody  screening  test  and 
reactive  by  a  licensed  or  investigational 
supplemental  test.  This  notification 
would  enable  consignees  to  inform 
recipients  that  they  were  transfused 
with  units  that  may  have  contained 
HCV,  so  that  they  might  obtain  further 
medical  counseling  and  treatment.  The 
March  1998  guidance  provided  our 
recommendations  for  donor  screening,  a 
review  of  past  testing  records,  further 
testing  for  antibody  to  HCV,  notification 
of  consignees,  and  transfusion  recipient 
notification  and  counseling  by 
physicians  regarding  transfusion  with 
blood  or  blood  components  at  increased 
risk  of  transmitting  HCV.  The  March 
1998  guidance  was  intended  to 
supplement  the  July  1996 
memorandum. 

In  response  to  comments  received,  the 
March  1998  guidance  was  withdrawn 
on  September  8, 1998,  and  we  issued  a 
revised  guidance  dated  September  1998, 
on  October  21,  1998  (63  FR  56198), 
entitled  “Guidance  for  Industry:  Current 
Good  Manufacturing  Practice  for  Blood 
and  Blood  Components:  (1)  Quarantine 
and  Disposition  of  Units  From  Prior 
Collections  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV,”  (the  September  1998 
guidance).  The  September  1998 
guidance  provided  recommendations  to 
enable  quarantine  and  disposition  of 
blood  and  blood  components  from  prior 
collections  from  donors  with  repeatedly 
reactive  screening  test  results. 

The  September  1998  guidance 
addressed  several  significant  comments 
and  requests  from  industry: 

•  We  revised  several  time  periods  for 
“lookback”  actions  in  response  to 
concerns  about  the  impact  on  industry 
and  the  need  for  additional  time  for 
testing  due  to  availability  problems  with 
certain  test  kits,  and  to  allow  time  for 
the  completion  of  physician  education 
(ensuring  that  counseling  messages 
would  be  available  for  use  in 
notification  of  recipients); 

•  We  clarified  options  for  further 
testing  with  an  HCV  enzyme  linked 
immunosorbent  assay  3.0  (HCV  EIA  3.0 
screening  test); 

•  We  clarified  our  recommendations 
on  labeling  of  the  blood  and  blood 
components  released  ft'om  quarantine 
and  for  consistency  with  existing 
regulations  on  product  labeling; 

•  We  provided  flow  chart  diagrams  to 
assist  industry  in  implementing 


procedures  contained  in  the  guidance; 
and 

•  We  recommended  the  option  of 
transfusion  services  notifying  the 
transfusion  recipient  directly  as  an 
alternative  to  notifying  the  transfusion 
recipient’s  physician  of  record,  to 
permit  easier,  more  rapid  notification  of 
the  recipient. 

At  public  meetings  on  November  24, 
1998,  and  January  28, 1999,  the  DHHS 
Advisory  Committee  reconsidered  the 
issue  of  recipient  notification  related  to 
repeatedly  reactive  results  by  the  single 
antigen-based  antibody  screening  test. 
The  DHHS  Advisory  Committee 
recommended  that  targeted  “lookback” 
be  initiated  based  on  a  repeatedly 
reactive  HCV  EIA  1.0  screening  test 
result  on  a  repeat  donor  except  in  the 
following  conditions;  (1)  A 
supplemental  (additional,  more  specific) 
test  was  performed  and  the  result  did 
not  indicate  increased  risk  of  HCV 
infection;  (2)  in  the  absence  of  a 
supplemental  test  result,  the  signal  to 
cut-off  (S/CO)  value  of  the  repeatedly 
reactive  HCV  EIA  1.0  screening  test  was 
less  than  2.5;  or  (3)  followup  testing  of 
the  donor  was  negative.  We  published  a 
notice  in  the  Federal  Register  of  Juna 
22, 1999  (64  FR  33309),  announcing  the 
availability  of  a  draft  guidance  entitled 
“Draft  Guidance  for  Industry:  Current 
Good  Manufacturing  Practice  for  Blood 
and  Blood  Components:  (1)  Quarantine 
and  Disposition  of  Prior  Collections 
from  Donors  with  Repeatedly  Reactive 
Screening  Tests  for  Hepatitis  C  Virus 
(HCV);  (2)  Supplemental  Testing,  and 
the  Notification  of  Consignees  and 
Transfusion  Recipients  of  Donor  Test 
Results  for  Antibody  to  HCV  (Anti- 
HCV)”  (the  June  1999  draft  guidance). 
Consistent  with  the  recommendations  of 
the  DHHS  Advisory  Committee,  this 
revised  draft  guidance  addressed 
“lookback”  actions  related  to  donor 
screening  by  HCV  EIA  1.0  and  also 
recommended  that  the  search  of 
historical  test  records  of  prior  donations 
from  donors  with  repeatedly  reactive 
EIA  1.0,  EIA  2.0,  or  EIA  3.0  screening 
tests  for  HCV  should  extend  back 
indefinitely  to  the  extent  that  electronic 
records  exist.  In  addition,  we  revised 
the  flowchart  diagrams  to  reflect  the 
changes  to  the  guidance.  We  added 
specific  recommendations  for  prior 
collections  from  a  repeatedly  reactive 
autologous  donor  and  clarified 
recommendations  on  implementing 
“lookback”  for  repeatedly  reactive 
plasma  donations. 

On  November  16,  2000,  FDA  and  the 
Health  Care  Financing  Administration, 
now  known  as  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS),  issued 
proposed  rules  that  would  further 
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protect  the  blood  supply  and  notify 
recipients  of  the  possibility  that  they 
may  have  received  blood  or  blood 
components  with  an  increased  risk  of 
transmitting  HCV.  FDA’s  HCV 
“lookback”  proposed  rule,  along  with 
CMS’s  companion  proposed  rule 
{November  16,  2000,  65  FR  69416), 
proposed  to  require  establishments 
involved  in  the  collection,  processing, 
and  distribution  of  blood  and  blood 
components  to  quarantine  certain  blood 
and  blood  components  and  to  inform 
the  consignee.  The  consignee,  as 
appropriate,  would  inform  the 
recipient’s  physician  of  record  or  the 
recipient  of  the  possibility  that  blood 
used  for  transfusion  was  obtained  from 
a  donor  who  subsequently  tested 
repeatedly  reactive  for  antibody  to  HCV. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  we  are  announcing  the 
availability  of  a  guidance  document 
entitled  “Guidance  for  Industry: 
‘Lookback’  for  Hepatitis  C  Virus  (HCV): 
Product  Quarantine,  Consignee 
Notification,  Further  Testing,  Product 
Disposition,  and  Notification  of 
Transfusion  Recipients  Based  on  Donor 
Test  Results  Indicating  Infection  with 
HCV”  (the  “lookback”  guidance).  We 
prepared  the  “lookback”  guidance  based 
on  comments  received  on  the  June  1999 
draft  guidance  and  comments  received 
on  the  HCV  “lookback”  proposed  rule 
and  issued  the  guidance  document  for 
implementation  by  the  agency.  The 
guidance  document  does  not  create  or 
impose  any  legal  rights  or  requirements, 
rather,  it  represents  our  current  thinking 
on  methods  for  satisfying  the 
requirements  now  imposed  by  this  rule 
and  addresses  actions  that  could  be 
taken  based  on  results  of  screening  and 
supplemental  testing.  It  supercedes  the 
September  1998  guidance  and  the  HCV 
sections  of  the  July  1996  memorandum. 

B.  Legal  Authority 

We  are  issuing  this  final  rule  under 
the  authority  of  sections  351  and  361  of 
the  Public  Health  Service  Act  (the  PHS 
Act)  (42  U.S.C.  262  and  264)  and  the 
provisions  of  the  Federal  Food,  Drug, 
emd  Cosmetic  Act  (the  act),  which  apply 
to  drugs  (section  201  of  the  act  et  seq. 

(21  U.S.C.  321  et  seq.)).  Under  section 
361  of  the  PHS  Act,  by  delegation  from 
the  Secretary  of  Health  and  Human 
Services,  we  may  make  and  enforce 
regulations  necessary  to  prevent  the 
introduction,  transmission,  and  spread 
of  communicable  disease  between  the 
States  or  ft’om  foreign  countries  into  the 
States.  Intrastate  transactions  may  also 
be  regulated  under  section  361  of  the 
PHS  Act.  (See  Louisiana  v.  Mathew,  427 
F.  Supp.  174,  176  (E.  D.  La.  1977).) 
Because  a  major  purpose  of  the  HCV 


“lookback”  final  rule  is  to  prevent  the 
introduction,  transmission,  and  spread 
of  HCV,  a  communicable  disease, 
section  361  of  the  PHS  Act  provides  the 
primary  legal  authority  for  this  final 
rule,  including  the  rule’s  provisions  on 
standard  operating  procedures,  records, 
donor  deferral,  and  “lookback” 
requirements,  for  manufacturers, 
including  collecting  establishments,  and 
consignees. 

All  olood  and  blood  components 
introduced  or  delivered  for  introduction 
into  interstate  commerce  also  are  subject 
to  section  351  of  the  PHS  Act.  Section 
351(a)  requires  that  manufacturers  of 
biological  products,  which  include 
blood  and  blood  components  intended 
for  further  manufacture  into  injectable 
products,  have  a  license,  issued  upon  a 
demonstration  that  the  product  is  safe, 
pure,  and  potent  and  that  the 
manufacturing  establishment  meets  all 
applicable  standards,  including  those 
prescribed  in  the  FDA  regulations, 
designed  to  ensure  the  continued  safety, 
purity,  and  potency  of  the  blood. 
Moreover,  section  351(a)(2)(A)  of  the 
PHS  Act  gives  us,  by  delegation  from 
the  Secretary  of  Health  and  Human 
Services,  authority  to  establish,  by 
regulation,  requirements  for  the 
approval,  suspension,  and  revocation  of 
biologies  licenses.  This  final  rule 
establishes  such  requirements  for  blood 
and  blood  components  intended  for 
further  manufacture  into  injectable 
products. 

Our  license  revocation  regulations 
provide  that  we  may  initiate  revocation 
proceedings,  among  other  reasons,  if  an 
establishment  or  product  fails  to 
conform  to  the  standards  in  the  license 
application  or  in  the  regulations 
designed  to  ensure  the  continued  safety, 
purity,  or  potency  of  the  product  (21 
CFR  601.5).  The  requirements  of  this 
final  rule  are  designed  to  ensure  the 
continued  safety,  purity  and  potency  of 
donated  blood  and  blood  products. 
Section  351  of  the  PHS  Act  also 
provides  for  civil  and  criminal  penalties 
for  violation  of  the  laws  governing 
biological  products.  Violations  can  be 
punishable  by  fines,  imprisonment,  or 
both. 

Section  351(j)  of  the  PHS  Act  states 
that  the  Federal,  Food,  Drug,  and 
Cosmetic  Act  also  applies  to  biological 
products.  Blood  and  blood  components 
for  transfusion  or  for  further 
manufacture  into  injectable  products  are 
drugs,  as  that  term  is  defined  in  section 
201(g)(1)  of  the  act.  (See  United  States 
V.  Calise,  217  F.  Supp.  705,  709 
(S.D.N.Y.  1962)).  Because  blood  and 
blood  components  are  drugs  under  the 
act,  blood  and  plasma  establishments 
must  comply  with  the  substantive 


provisions  and  related  regulatory 
scheme  of  the  act.  For  example,  under 
section  501  of  the  act  (21  U.S.C.  351), 
drugs  are  deemed  “adulterated”  if  the 
methods  used  in  their  manufacturing, 
processing,  packing,  or  holding  do  not 
conform  to  current  good  manufacturing 
practice  (CGMP).  Under  this  final  rule, 
the  CGMP  regulations  for  manufacturers 
of  blood  and  blood  components  are 
amended  to  require  those 
establishments  to  develop  standard 
operating  procedmres  (SOPs)  for  HCV 
“lookback,”  identification,  quarantine  of 
affected  blood  and  blood  components, 
and  consignee  and  transfusion  recipient 
notification.  A  blood  or  plasma 
establishment  that  fails  to  comply  with 
HCV  “lookback”  procedures  would  not 
be  in  compliance  with  CGMP 
requirements  and,  therefore,  would  be 
subject  to  the  act’s  enforcement 
provisions. 

II.  Highlights  and  Summary  of  the  Final 
Rule 

We  are  issuing  this  final  rule  in 
conjunction  with  a  companion  interim 
final  rule  published  by  CMS  elsewhere 
in  this  issue  of  the  Federal  Register. 

This  final  rule  and  the  CMS  interim 
final  rule  provide  steps  designed  to 
further  protect  the  blood  supply  and  to 
notify  recipients  of  the  possibility  that 
they  may  have  received  blood  or  blood 
components  at  increased  risk  of 
transmitting  HIV  or  HCV.  The  phrase 
“blood  and  blood  components,”  as  used 
in  this  rulemaking,  includes  Source 
Plasma  and  Source  Leukocytes. 

A.  Restructuring  of  the  Proposed  Rule 

After  careful  review  of  the  proposed 
rule,  and  in  response  to  comments 
submitted  to  the  docket,  we  have 
revised  the  codified  section  of  the 
proposed  rule  as  follows: 

•  We  combined  proposed  §§  610.46 
and  610.47  into  requirements  under 
new  §  610.46  for  prospective  HIV 
“lookback.” 

•  We  combined  proposed  §§  610.48 
and  610.49  into  requirements  under 
new  §  610.47  for  prospective  HCV 
“lookback.” 

•  We  removed  the  requirements  for 
retrospective  HCV  “lookback”  from 
proposed  §§  610.48  and  610.49  and 
placed  them  under  new  §  610.48. 

•  Each  section  separates  provisions 
for  collecting  establishments  and  for 
consignees. 

•  'The  codified  section  lists  objective 
actions  and  eliminates  the  prescriptive 
language  in  the  proposed  rule. 

•  The  sections  for  prospective  HIV 
and  HCV  “lookback”  (§§  610.46  and 
610.47)  are  analogous  in  their 
requirements. 
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•  The  final  rule  establishes  a  “cut¬ 
off”  date  for  retrospective  HCV 
“lookback.” 

B.  Summary  of  the  Final  Rule 

1.  HIV  and  HCV  “Lookback”  (§§610.46 
and  610.47,  respectively) 

a.  Responsibilities  of  the  collecting 
establishment.  In  §§  610.46  and  610.47, 
respectively,  the  final  rule  requires 
collecting  establishments  to  establish, 
maintain,  and  follow  an  appropriate 
system  for  performing  HIV  and  HCV 
prospective  “lookback”  when  a  donor 
tests  reactive  for  evidence  of  HIV  or 
HCV  infection  (see  §  610.40(a)  and  (b) 

(21  CFR  610.40(a)  and  (b))),  or  when  the 
collecting  establishment  becomes  aware 
of  other  reliable  test  results  or 
information  indicating  evidence  of  HIV 
or  HCV  infection  (“prospective 
lookback”)  (§§  610.46(a)(1)  and 
610.47(a)(1)).  The  requirement  for  “an 
appropriate  system”  states  the  intention 
of  the  requirement  and  replaces  the 
more  prescriptive  language  of  the 
proposed  rule.  This  provision  requires 
the  collecting  establishment  to  design 
SOPs  to  identify  and  quarantine  all 
blood  and  blood  components  previously 
collected  from  a  donor  who  later  tests 
reactive  for  evidence  of  HIV  or  HCV 
infection,  or  when  the  collecting 
establishment  is  made  aware  of  other 
reliable  test  results  or  information 
indicating  evidence  of  HIV  or  HCV 
infection  (see  section  II.C.4  of  this 
document  for  further  discussion  of  the 
term  “reactive”).  Within  3  calendar  days 
of  the  donor  testing  reactive  by  an  HIV 
or  HCV  screening  test  or  the  collecting 
establishment  becoming  aware  of  other 
reliable  test  results  or  information,  the 
collecting  establishment  must  take  the 
following  actions; 

•  Review’  all  records,  required  to  be 
maintained  under  §  606.160(d),  to 
identify  blood  and  blood  components 
previously  donated  by  such  a  donor.  For 
those  blood  and  blood  components 
collected  12  months  and  less  before  the 
donor’s  most  recent  nonreactive 
screening  tests  for  HIV  or  HCV,  or  12 
months  and  less  before  the  donor’s 
reactive  direct  viral  detection  test,  e.g., 
nucleic  acid  test  (NAT)  (HIV  and  HCV) 
or  HIV  p24  antigen  test  (HIV),  and  a 
nonreactive  antibody  screening  test  for 
HIV  or  HCV,  whichever  is  a  lesser 
period  (§§  610.46(a)(l)(i)  and  (a)(l)(ii), 
and  610.47(a)(l)(i)  and  (a)(l)(ii)),  the 
collecting  establishment  must  do  the 
following: 

•  Quarantine  all  identified  previously 
collected  in-date  blood  and  blood 
components  if  intended  for  use  in 
another  person  or  for  further 
manufacturing  into  injectable  products 


(§§610.46(a)(l)(ii)(A)  and 
610,47(a)(l)(ii)(A)).  Pooled  blood 
components  solely  intended  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  clearance 
(i.e.,  inactivation  and  removal) 
procedures  are  not  subject  to 
quarantine;  and 

•  Notify  consignees  to  quarantine  all 
identified  previously  collected  in-date 
blood  and  blood  components 
(§§610.46(u)(l)(ii)(B)  and 
610.47(a)(l)(ii)(B)).  The  consignee’s 
pooled  blood  components  solely 
intended  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  (i.e., 
inactivation  and  removal)  procedures 
also  are  not  subject  to  quarantine. 

Within  45  calendar  days  of  the 
reactive  screening  test,  the  collecting 
establishment  must  perform  a 
supplemental  additional,  more  specific) 
test  on  the  reactive  donation 
(§  610.40(e))  for  HIV  (§  610.46(a)(2))  or 
HCV  (§  610.47(a)(2)),  and  must  notify 
the  consignees  of  the  supplemental  test 
results,  or  the  results  of  a  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA  (§§  610.46(a)(3)  and 
610.47(a)(3)).  Thus,  if  we  have  not 
approved  a  supplemental  test  for  a 
required  screening  test,  you  must  notify 
Consignees  of  the  results  of  the  reactive 
screening  test.  Similarly,  if  there  is  a 
shortage  of  an  approved  supplemental 
test  such  that  they  are  not  available  for 
commercial  purchase,  you  must  notify 
consignees  of  the  results  of  the  reactive 
screening  test.  By  adding  the  term 
“available”  to  the  codified  language,  we 
are  not  authorizing  blood 
establishments  to  simply  choose  to 
notify  consignees  of  the  result  of  a 
reactive  screening  test  if  the 
establishment  has  simply  run  out  of  the 
approved  supplemental  test.  Rather,  the 
test  must  be  unavailable  commercially. 
We  are  also  adding  “or  if  under  an  IND 
or  IDE,  is  exempted  for  such  use  by 
FDA”  so  that  we  have  the  ability  to 
authorize  the  use  of  a  supplemental  test 
under  an  investigational  new  drug 
application  (IND)  or  an  investigational 
device  exemption  (IDE)  under  certain 
circumstances.  In  such  cases,  we  will 
issue  guidance  on  alternative  product 
use  under  conditions  where  approved 
supplemental  tests  are  unavailable,  or 
when  a  product  under  IND  or  IDE  is 
exempted  for  such  use.  Currently,  there 
are  FDA-approved  supplemental  tests 
for  all  antibody  and  antigen  screening 
tests  for  HIV  and  HCV,  except  NAT. 
Therefore,  if  a  donor  tests  reactive  by 
NAT  and  nonreactive  by  an  antibody 
screening  test,  the  results  would  be 
reported  to  the  consignee  without 


further  testing.  Notification  must 
include  the  supplemental  test  results  for 
all  identified  blood  and  blood 
components  previously  collected  from 
donors  who  later  test  reactive  for 
evidence  of  HIV  or  HCV  infection. 

Once  the  collecting  establishment 
receives  the  supplemental  test  results 
and  notifies  the  consignees,  then  the 
collecting  establishments  must  release, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components  consistent 
with  the  supplemental  test  results  or  a 
reactive  screening  test  if  there  is  no 
available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  IND  or-IDE,  is  exempted  for 
such  use  by  FDA  (§§  610.46(a)(4)  and 
610.47(a)(4)).  Our  current  thinking  on 
the  appropriate  actions  of  releasing, 
destroying,  and  relabeling  is  discussed 
in  the  “lookback”  guidance. 

b.  Responsibilities  of  the  consignees. 
The  consignee  must  also  establish, 
maintain,  and  follow  an  appropriate 
system  (as  described  in  section  II.B.l.a 
of  this  document)  for  performing  HIV 
and  HCV  “lookback”  when  notified  by 
the  collecting  establishment  that  they 
have  received  blood  and  blood 
components  previously  collected  from 
donors  who  later  tested  reactive  for 
evidence  of  HIV  or  HCV  infection,  or 
when  the  collecting  establishment  is 
made  aware  of  other  reliable  test  results 
or  information  indicating  evidence  of 
HIV  or  HCV  infection  in  a  donor 
(§§  610.46(b)  and  610.47(b)).  This 
provision  for  a  system  requires  the 
consignee  to  establish  SOPs  for  the 
following  actions: 

•  Quarantining  consigned  in-date 
blood  and  blood  components  when 
notified  by  the  collecting  establishment 
(§§  610.46(b)(1)  and  610.47(b)(1)). 

•  Releasing,  destroying,  or  relabeling 
quarantined  in-date  blood  and  blood 
components  consistent  with  the 
supplemental  test  results  or  a  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA  or  exempted  for  such 
use  by  FDA  (§§  610.46(b)(2)  and 
610.47(b)(2)). 

•  Notifying  transfusion  recipients  of 
blood  and  blood  components,  or  the 
recipient’s  physician  of  record  or  legal 
representative,  when  such  action  is 
indicated  by  the  results  of  the 
supplemental  (additional,  more  specific) 
tests  or  a  reactive  screening  test  if  there 
is  no  available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  IND  or  IDE,  is  exempted  for 
such  use  by  FDA.  The  consignee  must 
make  reasonable  attempts  to  perform  the 
notification  within  12  weeks  of  receipt 
of  the  supplemental  test  result  or  receipt 
of  a  reactive  screening  test  result  when 
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there  is  no  available  supplemental  test 
that  is  approved  for  such  use  by  FDA, 
or  if  under  an  IND  or  IDE,  is  exempted 
for  such  use  by  FDA.  Notification  of  the 
recipient  is  necessary  in  order  to  permit 
testing,  counseling,  and  (if  necessary) 
treatment  for  recipients  who  received 
blood  or  blood  components  potentially 
at  risk  of  transmitting  HIV  or  HCV 
(§§  610.46(b)(3)  and  610.47(b)(3)). 

c.  No  recall  action.  We  have  added  a 
statemer\t  in  §§  610.46(c),  610.47(c),  and 
610.48(d)  that  “lookback”  does  not 
constitute  a  recall  as  defined  in  21  CFR 
7.3.  Discussion  of  the  differences 
between  a  recall  action  and  a 
“lookback”  action  may  be  found  in  the 
HCV  “lookback”  proposed  rule  (65  FR 
69378  at  69391).  FDA  recognizes  that  a 
“lookback”  action  does  not  mean  that 
an  establishment  has  erred  or  that  it  did 
not  meet  its  obligations  under  the 
regulations  and  the  statute  in  assuring 
the  safety  of  the  blood  supply.  However, 
failure  to  comply  with  the  “lookback” 
regulations  is  a  regulatory  violation  and 
may  merit  enforcement  action. 

2.  HCV  “Lookback”  Requirements  Based 
on  Review  of  Historical  Testing  Records 
(§610.48) 

As  previously  described,  we  have 
removed  the  requirements  for  the 
review  of  historical  testing  records  from 
proposed  §§610.48  and  610.49  and 
placed  them  under  final  §  610.48 
Hepatitis  C  virus  (HCV)  “lookback” 
requirements  based  on  review  of 
historical  testing  records.  It  is  important 
to  identify  and  notify  recipients 
previously  transfused  with  blood  or 
blood  components  at  increased  risk  of 
transmitting  HCV  infection  because 
HCV  is  a  chronic,  often  asymptomatic 
disease  that  may  ultimately  have  serious 
consequences.  Therefore,  we  cU'e 
requiring  the  review  of  historical  HCV 
testing  records  of  donors  so  that  blood 
and  blood  components  previously 
collected  from  donors  who  later  test 
reactive  for  evidence  of  HCV  infection 
are  identified,  and  recipients  of  such 
blood  and  blood  components  are 
notified  of  the  possibility  of  being 
infected  with  HCV.  With  this 
information,  the  recipients  can  be  tested 
and,  if  infected,  pursue  treatment  and 
counseling,  and  take  preventive 
measures  to  avoid  transmitting  HCV  to 
others.  The  requirements  for  historical 
review  of  HCV  testing  records  or 
“retrospective  review”  are  the  same  as 
the  requirements  for  the  prospective 
review  of  HCV  testing  records,  except 
for  variations  in  the  required  time  for 
completion  of  the  actions,  the  extent  of 
record  review,  and  a  distinction 
regarding  the  specimen  that  may  be 
used  for  further  testing  (either  a  frozen 


sample  from  the  same  reactive  donation 
or  a  fresh  sample  fironi  the  same  donor). 

a.  Completion  of  required  actions.  To 
permit  adequate  time  to  perform  the 
requirement  for  the  review  of  historical 
HCV  testing  records,  §  610.48(a)  requires 
that  the  collecting  establishments 
complete  the  actions  prescribed  in 

§  610.48(b)  within  1  year  of  the  effective 
date  of  this  final  rule.  Consignees  must 
complete  the  actions  prescribed  in 
§  610.48(c)  within  1  year  of  the  date  of 
notification  by  the  collecting 
establishment. 

We  have  also  established  a  date  for 
the  conclusion  of  historical  record 
review  of  HCV  testing  in 
§  610.48(b)(l)(i).  The  historical  record 
review  must  include  all  HCV  testing 
performed  before  February  20,  2008,  the 
effective  date  of  this  rule.  The 
requirements  under  §610.48  will 
remain  in  effect  for  8  years  after  the  date 
of  publication  in  the  Federal  Register. 

b.  Extent  of  record  review.  When 
performing  the  historical  record  review, 
under  §610.48(b)(l)(i),  the 
establishment  must  review  all  HCV 
testing  from  February  20,  2008  back 
indefinitely  for  computerized  electronic 
records,  and  to  January  1,  1988,  for  all 
other" records.  Once  a  reactive  screening 
test  is  found,  you  must  identify  for 
further  action  blood  and  blood 
components  collected  1 2  months  and 
less  before  the  donor’s  most  recent 
nonreactive  screening  tests,  or  12 
months  and  less  before  the  donor’s 
reactive  direct  viral  detection  test  and 
nonreactive  antibody  screening  test, 
whichever  is  the  lesser  period 
(§610.48(b)(l)(ii)  and  (b)(l)(iii)). 

To  prevent  unnecessary  repetition  of 
already  completed  “lookback”  actions, 
we  have  added  an  exemption  stating 
that  any  “lookback”  action  performed 
before  the  effective  date  of  the  final  rule 
that  otherwise  satisfies  the  requirements 
for  prospective  “lookback”  in  final 
§610.47,  is  exempt  from  the 
retrospective  “lookback”  requirements 
in  final  §  610.48.  We  recognize  that, 
without  this  exemption,  when  this  final 
rule  becomes  effective,  collecting 
establishments  that  already  performed 
prospective  “lookback”  actions  that 
comport  with  the  recommendations  set 
forth  in  the  “lookback”  guidance  could 
face  a  situation  in  which  they  would  be 
compelled  under  the  final  rule  to  repeat 
these  already  completed  “lookback” 
actions  under  the  retrospective 
“lookback”  provisions.  As  this  would 
mandate  an  obvious  waste  of  effort  and 
would  penalize  establishments  that 
conducted  expeditious  prospective 
“lookback”  actions  guided  by  our 
recommendations  in  the  “lookback” 


guidance,  we  have  added  the  exemption 
for  completed  adequate  “lookback.” 

c.  Further  testing.  Under 
§6Jl0.48(b)(l)(ii),  quarantine  and 
consignee  notification  are  not  required 
when  donors,  who  tested  reactive  by  a 
screening  test,  test  negative  on  the  same 
donation  by  an  appropriate 
supplemental  (additional,  more  specific) 
test  for  evidence  of  HCV  infection.  In 
the  context  of  this  rule,  an  appropriate 
supplemental  test  for  a  reactive 
antibody  screening  test  is  a  test  for 
antibody,  i.e.,  the  recombinant  immuno- 
blot  assay  (RIBA).  At  this  time,  an 
appropriate  supplemental  test  for  NAT 
does  not  exist.  However,  when  a 
supplemental  test  becomes  appropriate 
for  NAT,  we  will  notify  the  public  on  its 
use  through  guidance. 

Under  §  610.48(b)(2),  if  a 
supplemental  (additional,  more  specific) 
test  for  HCV  is  not  performed  on  the 
same  donation  at  the  time  of  the  reactive 
screening  test,  the  collecting 
establishment  may  choose  to  perform 
the  supplemental  test  or  a  licensed 
screening  test  (e.g.,  an  EIA  3.0)  with 
known  greater  sensitivity  than  the  test 
of  record  (e.g.,  an  EIA  2.0)  on  a  frozen 
sample  from  the  same  reactive  donation, 
or  may  collect  and  test  a  fresh  sample 
from  the  same  donor,  if  obtainable.  If  a 
supplemental  test  for  a  reactive 
screening  test  is  not  approved  for  such 
use  by  FDA,  or  if  under  an  IND  or  IDE, 
is  exempted  for  such  use  by  FDA,  a 
suitable  test  is  unavailable,  or  the 
collecting  establishment  does  not 
perform  further  testing  due  to  the 
unavailability  of  a  sample,  then  the 
collecting  establishment  must  proceed 
with  quarantine  and  consignee 
notification  under  §  610.48(b)(3),  (b)(4), 
and  (b)(5). 

A  variation  between  §§  610.47(a)(3) 
(prospective  review)  and  610.48(b)(4) 
(retrospective  review)  is  the  event 
initiating  the  notification  of  the 
consignee  of  the  test  results  within  45 
calendar  days.  Under  §  610.47(a)(3),  the 
collecting  establishment  must  notify  the 
consignee  of  the  supplemental  test 
results  within  45  calendar  days  after  the 
donor  tests  reactive  for  evidence  of  HCV 
infection.  Under  §  610.48(b)(4),  the 
collecting  establishment  must  notify  the 
consignee  of  the  supplemental  test 
results  within  45  calendar  days  of 
completing  the  supplemental  tests. 

d.  Notification  of  transfusion 
recipients.  Under  §  610.48(c)(3),  the 
consignee  is  required  to  notify  the 
transfusion  recipient  under  any  of  the 
following  conditions; 

•  The  supplemental  (additional,  more 
specific)  test  for  HCV  is  positive;  or 

•  The  supplemental  test  is 
indeterminate,  but  the  supplemental  test 
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is  know  to  be  less  sensitive  than  the 
screening  test;  or 

•  The  screening  test  is  reactive  and 
there  is  no  available  supplemental  test 
that  is  approved  for  such  use  by  FDA, 
or  if  under  an  IND  or  IDE,  is  exempted 
for  such  use  by  FDA;  or 

•  The  supplemental  testing  is  not 
performed. 

•  Transfusion  recipients  do  not  need 
to  be  notified  if  there  is  a  negative  result 
by  an  alternative  licensed  screening  test 
with  known  greater  sensitivity  than  the 
test  of  record,  and  that  the  alternative 
screening  test  was  performed  on  the 
original  reactive  donor  sample  or  a  fresh 
sample  from  the  same  donor. 

C.  Changes  to  Related  Regulations 

1.  Standard  Operating  Procedures 
(§606.100(b)(l9)) 

We  are  requiring  that  collecting 
establishments  and  consignees 
establish,  maintain,  and  follow 
procedures: 

•  For  identifying  previously  donated 
blood  and  blood  components  from  a 
donor  who  later  tests  reactive  for 
evidence  of  infection  with  HIV  or  HCV, 
or  when  the  collecting  establishment 
becomes  aware  of  other.reliable  test 
results  or  information  indicating 
evidence  of  infection; 

•  For  quarantining  such  in-date  blood 
and  blood  components,  intended  for  use 
in  another  person  or  for  further 
manufacture  into  injectable  products, 
except  pooled  components  intended 
solely  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  (i.e., 
inactivation  and  removal)  procedures; 

•  For  notifying  consignees  to 
quarantine  such  in-date  blood  and  blood 
components,  except  pooled  components 
intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  (i.e.,  inactivation  and 
removal)  procedures; 

•  For  determining  the  suitability  of 
the  quaremtined  blood  or  blood 
components  for  release,  destruction,  or 
relabeling; 

•  For  notifying  the  consignees  of  the 
test  results  for  HIV  or  HCV  performed 
on  donors  of  such  blood  and  blood 
components;  and 

•  For  notifying  the  recipient  of  such 
blood  or  blood  components,  the 
recipient’s  physician  of  record,  or  the 
recipient’s  legal  representative  by  the 
consignee  that  the  recipient  received 
blood  or  blood  components  which  may 
have  been  at  increased  risk  of 
transmitting  HIV  or  HCV,  respectively. 


2.  Recordkeeping  (§  606.160(b)(l)(viii)) 

Collecting  establishments  and 
consignees  must  keep  records 
concerning  the  requirements  of  this 
final  rule.  This  includes  any  records 
relating  to  quarantine;  notification  of 
consignees;  testing;  notification  of  the 
transfusion  recipient,  the  recipient’s 
physician  of  record,  or  the  recipient’s 
legal  representative;  and’ disposition  of 
the  identified  blood  and  blood 
components. 

3.  Retention  of  Records  {§  606.160(d)) 

Current  §  606.160(d)  requires  the 
retention  of  records  no  less  than  5  years 
after  the  records  of  processing  are 
completed  or  6  months  after  the  latest 
expiration  date  for  the  individual 
product,  whichever  is  the  latest  date.  In 
§  606.160(d),  we  are  changing  the. 
requirement  for  record  retention  from  5 
years  to  10  years.  There  can  be  a 
prolonged  time  between  exposure  to  an 
agent  and  development  of  symptoms,  as 
is  the  case  for  HIV  and  HCV.  A  longer 
record  reteiition  time  will  allow 
establishments  to  trace  recipients  of 
blood  from  donors  who  had  not  been 
regular  donors.  This  change  is  also 
consistent  with  industry  standards  for 
record  retention  by  blood 
establishments  for  “lookback”  to 
identify  recipients  who  may  have  been 
infected  with  HIV  or  HCV  (AABB 
Standards  for  Blood  Banks  and 
Transfusion  Services;  23rd  edition). 
Because  of  the  widespread  use  of 
electronic  recordkeeping,  it  is  now 
practical  to  search  records  for  up  to  10 
years. 

This  change  accommodates  the 
advances  in  medical  diagnosis  and 
therapy  that  have  created  opportunities 
for  disease  prevention  or  treatment 
many  years  after  recipient  exposure  to  a 
donor  later  determined  to  be  at 
increased  risk  of  transmitting  disease  by 
transfusion. 

4.  Donor  Deferral  (§  610.41(c)) 

In  the  Federal  Register  of  June  11, 
2001  (66  FR  31146),  we  published  a 
final  rule  entitled  “Requirements  for 
Testing  Human  Blood  Donors  for 
Evidence  of  Infection  Due  to 
Communicable  Disease  Agents”  (the 
June  2001  final  rule).  Under  §  610.41(a), 
any  donor  of  blood  and  blood 
components  who  tests  reactive  for  a 
communicable  disease  agent  described 
in  §  610.40(a)  or  reactive  with  a 
serological  test  for  syphilis  must  be 
deferred  from  donation.  Section 
610.41(b)  permits  the  reentry  of  a 
deferred  donor  into  the  donor  pool 
when  the  donor  is  requalified  by  a 


process  or  method  approved  for  such 
use  by  FDA. 

We  have  moved  proposed  §  610.40(g) 
to  §  610.41(c)  in  this  final  rule.  Section 
610.41(c)  requires  collecting 
establishments  to  perform  “lookback” 
when  a  donor  tests  reactive  by  a 
screening  test  for  HIV  or  HCV,  or  when 
the  establishment  becomes  aware  of 
other  reliable  tests  results  or 
information  indicating  evidence  of 
infection  with  HIV  or  HCV. 

To  he  consistent  with  the  language 
used  in  the  June  2001  final  rule,  we 
refer  in  this  final  rule  to  screening  tests 
as  “reactive”  instead  of  “repeatedly 
reactive,”  to  accommodate  the  different 
testing  algorithms  established  for  NAT 
and  other  screening  tests.  In  cases  where 
the  testing  algorithm  requires  initial  and 
repeat  testing  as  part  of  a  single 
screening  procedure,  we  would 
interpret  the  term  “reactive”  to  mean 
“repeatedly  reactive.” 

III..  Comments  on  the  Proposed  Rule 
and  FDA’s  Responses 

Twelve  blood  establishments,  i.e., 
blood  banks,  blood  centers,  and  blood 
industry  trade  associations,  submitted 
comments  raising  multiple  issues  with 
the  proposed  rule.  The  following 
comments  and  responses  are  grouped  by 
subject  matter  rather  than  by  sections  of 
the  proposed  rule  because  many 
comments  generally  relate  to  both  HIV 
and  HCV  prospective  review  (§§610.46 
and  610.47,  respectively),  and  HCV 
retrospective  review  (§610.48).  When 
the  comment  or  response  is  particular  to 
HIV,  HCV,  prospective  review,  or 
retrospective  review,  we  specify  it  when 
we  describe  the  comment. 

Five  comments  expressed  general 
approval  of  the  proposed  rule.  Another 
comment  noted  that  the  proposed  rule 
was  in  keeping  with  the  commenter’s 
mission  to  provide  tbe  best  possible 
health  care.  One  comment  stated  that 
the  proposed  rule  goes  beyond  the 
ciurent  guidance  issued  in  September 
1998,  i.e.,  to  include  the  prior  donations 
from  individuals  identified  as  HCV- 
infected  through  their  reactivity  on  the 
HCV  screening  test  by  EIA  1.0,  and 
extending  multi-antigen  “lookback” 
further  back  in  time.  Another  comment 
supported  extending  the  requirement  for 
HCV  “lookback”  beyond  the  September 
1998  guidance. 

We  also  received  comments  on  the 
specific  prescriptive  language  of  the 
proposed  rule  for  quarantining, 
releasing  from  quarantine,  relabeling, 
appropriate  algorithms  for  proceeding 
with  HCV  “lookback”  resulting  from  the 
historical  record  review,  the 
interpretation  of  the  signal  to  cutoff 
values  used  in  interpreting  the  results  of 
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unlicensed  tests  in  the  algorithms. 
However,  because  in  preparing  this  final 
rule,  we  opted  to  set  forth  requirements 
rather  than  specific  procedures  for 
achieving  those  requirements,  we  have 
not  responded  specifically  to  comments 
on  prescriptive  language  that  is  not  in 
the  final  rule.  We  reviewed  and 
considered  all  comments  in  preparing 
the  “lookback”  guidance.  Although  the 
“lookback”  guidance  does  not  prescribe 
the  sole  means  to  comply  with  this  final 
rule,  it  does  discuss  measures  that 
would  satisfy  the  final  rule’s 
requirements.  A  summary  of  the 
comments  and  our  responses  follows. 

A.  General  Comments 

(Comment  1)  Several  comments  stated 
that  the  proposed  rule  is  too  long  and 
complex,  making  it  difficult  to  find 
cross-referenced  relevant  provisions 
within  the  proposed  rule,  and  that  a 
flowchart  or  table  would  make  the 
requirements  easier  to  follow  and 
understand.  Many  comments  pointed 
out  that  certain  testing  outcomes  are  not 
adequately  addressed  in  the  proposed 
rule’s  prescriptive  language.  One 
comment  urged  FDA  to  create  an 
appropriate  mechanism,  allowing  blood 
establishments  to  modify  “lookback” 
timeframes  and  procedures  as  new  tests 
or  new  generations  of  viral  tests  become 
available.  One  comment  suggested  that 
FDA  modify  the  proposed  rule  by 
issuing  requirements  that  would  ^ply 
to  donors  who  test  reactive  by  screening 
tests  for  HCV  (prospective  “lookback”) 
as  of  the  effective  date  of  the  final  rule, 
and  that  the  September  1998  guidance 
would  apply  to  all  other  “lookback” 
actions  (retrospective  “lookback”). 

(Response)  We  agree  that  the 
proposed  rule  was  long,  complex,  and 
difficult  to  understand.  When  we  issued 
the  proposed  rule,  we  provided 
reference  tables  to  help  readers 
understand  the  proposed  requirements 
due  to  the  complexity  of  the  codified 
section.  The  tables  showed  the  various 
tests  performed  for  HCV,  steps  of  the 
“lookback”  process,  and  applicable 
provisions  of  proposed  §§610.48  and 
610.49.  As  described  in  section  II. A  of 
this  document,  and  in  response  to  the 
comments,  we  have  restructured  the 
codified  section  of  the  final  rule  to  make 
it  easier  to  understand  and  follow.  We 
have  constructed  the  requirements  by 
listing  the  objective  actions  that  must  be 
performed  and  by  eliminating  the 
prescriptive  language  in  the  final  rule. 

In  other  words,  the  regulation  now  tells  ' 
you  what  to  do,  not  how  to  do  it. 

We  considered  the  comments  on 
testing  outcomes  in  the  proposed  rule 
when  revising  the  September  1998 


“lookback”  guidance,  which  represents 
our  current  thinking  on  how  to  conduct 
HCV  “lookback.”  We  have  not 
prescribed  specifically  how  you  must 
comply  with  the  final  rule’s 
requirements,  though  the  guidance 
discusses  the  agency’s  current  thinking 
and  offers  an  explanation  of  some 
satisfactory  approaches.  We  provide 
flowcharts  and  tables  in  the  guidance 
document  to  assist  you  in  performing 
the  “lookback”  actions.  As  new  tests  or 
new  generations  of  viral  tests  become 
available,  we  can  revise  or  modify  the 
companion  guidance  to  assist  you  in 
complying  with  the  required  “lookback” 
actions. 

As  requested,  we  have  provided  a 
date  in  §  610.48(b)(l)(i),  which  defines 
the  period  of  record  review  under 
§  610.48.  Consistent  with  the 
“lookback”  guidance,  establishments 
could  already  be  performing  the  review 
now  required  under  §§  610.47  and 
610.48  by  the  time  this  final  rule 
becomes  effective.  However,  we  want  to 
reiterate  that,  whereas  the  “lookback” 
guidemce  offers  only  our  current 
thinking  on  some  satisfactory 
approaches,  it  is  this  final  rule  that 
imposes  a  date  to  define  record  review 
and  creates  an  enforceable  requirement. 

(Comment  2)  Another  comment 
expressed  concern  regarding  the  adverse 
consequences  of  informing  donors  of 
potential  HCV  infected  status  when 
such  a  donor  tests  reactive  by  a 
screening  test  for  HCV.  The  comment 
pointed  out  the  scientific  uncertainty  in 
treating  HCV-infected  individuals  and 
asked  FDA  to  be  mindful  of  these  facts 
when  issuing  the  final  rule.  The 
comment  further  explained  that 
treatment  protocols  are  ambiguous  for 
many  infected  individuals  and  response 
rates  are  variable.  The  comment  was 
concerned  that  the  donor’s  infectious 
status  may  not  result  in  high  risk 
behavior  change,  especially  where  no 
clinical  symptoms  are  present,  and  that 
there  may  be  personal  ramifications  of 
informing  a  donor  of  an  infectious 
status,  i.e.,  personal  disruption  or 
trauma  and  potential  for  discrimination 
against  the  donor. 

(Response)  Although  this  rulemaking 
does  not  address  notification  of  donors 
at  increased  risk  of  transmitting  HCV, 
we  are  very  aware  of  the  consequences 
of  informing  donors  (required  under  21 
CFR  630.6),  as  well  as  recipients,  of 
their  increased  risk  of  being  infected 
with  HCV.  However,  in  the  interest  of 
protecting  individual  and  public  health, 
we  believe  it  is  imperative  that  such 
individuals  be  informed  so  that  they 
may  pursue  further  testing  and 
counseling.  Through  such  means  the 


process,  if  infected,  and  can  take 
precautions  to  prevent  infecting  others. 
Notification  of  the  individual  also  is 
necessary  because  some  infected 
individuals  with  a  progressive,  but 
treatable  liver  disease,  remain 
asymptomatic  for  many  years  and  are 
not  being  treated  because  of  a  lack  of 
awareness  of  their  condition.  The 
agency  cannot  regulate  the  behavior  of 
the  individual  if  infected,  nor  eliminate 
the  trauma  of  notification,  but  notifying 
the  individual,  recommending  further 
testing,  and  permitting  an  opportunity 
for  counseling  and  treatment  can  help 
minimize  any  adverse  outcome  and  is 
necessary  to  protect  the  health  of  others. 

B.  Records 

Proposed  §  606.160(d)  would  require 
that  blood  establishments  keep  records 
no  less  than  10  years  after  the 
completion  of  the  processing  of  records 
or  6  months  after  the  latest  expiration 
date  for  the  individual  product, 
whichever  is  later. 

(Comment  3)  One  comment  agreed 
with  the  proposed  requirement.  The 
comment  further  suggested  that 
prospective  “lookback”  be  confined  to  a 
“rolling”  10-year  period,  which  would 
be  consistent  with  the  CMS  companion 
interim  final  rule  requiring  transfusion 
services  to  maintain  records  of 
disposition  for  10  years.  The  comment 
also  requested  that  FDA  establish  an 
expiration  date  for  recovered  plasma  to 
prevent  the  retention  of  records 
indefinitely  as  required  for  such 
products  in  current  §  606.160(d). 

(Response)  We  agree  that  the  10-year 
recordkeeping  period  should  be  a 
“rolling”  10-year  period.  The  final  rule 
requires  collecting  establishments  to 
retain  records  for  10  years  from  the  date 
of  completion  of  the  processing  records 
or  6  months  after  the  latest  expiration 
date  for  the  individual  product, 
whichever  is  later  (§  606.160(d)).  A 
“rolling”  10-year  record  retention 
period  is  described  as  the  establishment 
increasing  the  record  retention  period 
yearly  until  10  years  of  records  from  the 
date  of  disposition  have  accrued.  For 
example,  if  you  currently  have  records 
dating  back  5  years,  then  the  first  year 
after  the  effective  date  of  this  regulation 
you  must  have  6  years  of  records,  the 
second  year  after  the  effective  date,  you 
must  have  7  years  of  records,  etc.,  until 
10  years  have  been  reached.  However,  if 
you  already  retain  10  years  of  records, 
then  the  10-year  record  retention  period 
is  immediately  satisfied. 

As  for  the  comment’s  suggestion 
regarding  an  expiration  date  for 
recovered  plasma,  the  comment  raises 
significant  issues  beyond  the  scope  of 
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this  rulemaking.  We  decline  to  establish 
an  expiration  date  for  recovered  plasma 
at  this  time,  but  we  will  take  the 
comment’s  suggestion  under 
consideration. 

C.  HIV  and  HCV  “Lookback” 

1 .  Initiation  of  Record  Review 

Proposed  §§  610.46(a)  and  610.48(a) 
would  require  that  the  collecting 
establishment  initiate  HIV  or  HCV 
“lookback,”  respectively,  when  a  donor 
tests  reactive  by  a  screening  test  for 
evidence  of  HIV  or  HCV  infection. 
Collecting  establishments  would  also 
initiate  record  review  when  the 
establishment  becomes  aware  of  other 
test  results  indicating  evidence  of  HIV 
or  HCV  infection,  provided  that  the 
testing  was  performed  by  a  laboratory 
certified  under  the  Clinical  Laboratories 
Improvement  Amendments  of  1988 
(CLIA),  using  a  test  approved  by  FDA. 

(Comment  4)  One  comment  suggested 
deleting  from  proposed  §§  610.46(a)  and 
610.48(a),  the  requirement  to  conduct 
prospective  record  review  when  a  blood 
establishment  is  “made  aware  of  other 
test  results”  indicating  evidence  of  HIV 
or  HCV  infection.  The  comment 
explained  that  the  language  is  too  vague 
as  to  the  nature,  source,  and  reliability 
of  the  information,  and  requested 
clarification  of  what  constitutes  “made 
aware”  and  “evidence.”  The  comment 
also  considered  determining  a  lab’s 
CLLA  certification  status  as  problematic 
because  there  is  no  available  database 
for  searching  such  information. 

(Response)  We  decline  to  delete  the 
requirement.  In  the  precunble  of  the 
proposed  rule  (65  FR  69378  at  69383), 
we  explained  that  this  provision 
clarifies  the  existing  language  in 
§  610.46,  which  requires  HIV 
“lookback”  when  the  donor  is 
determined  otherwise  to  be  imsuitable 
when  tested  under  21  CFR  610.45. 

However,  we  added  the  term 
“reliable”  as  describing  other  test 
results  that  initiate  record  review.  We 
consider  other  “reliable”  test  results  to 
be  information  that,  if  known  to  the 
collecting  establishment,  would  indicate 
that  the  donor  is  imsuitable  or  should  be 
deferred  from  donation. 

A  collecting  establishment  does  not 
routinely  receive  information  that  a 
donor  is  unsuitable  for  donation  unless 
the  screening  and  testing  occms  in  the 
same  collecting  establishment. 

However,  we  are  aware  that  donors  may 
inform  collecting  establishments  when 
they  test  reactive  for  evidence  of  HIV  or 
HCV  as  a  result  of  a  physical 
examination  or  if  they  donate  at  another 
collecting  establishment.  In  the  final 
rule,  therefore,  we  have  removed  the 


provision  from  proposed  §§  610.46(a) 
and  610.48(a)  for  the  testing  laboratory 
to  be  certified  under  CLIA  and  for  the 
other  information  to  be  based  on  a  test 
approved  by  FDA,  and  have  described 
our  thoughts  about  the  relevant 
laboratory  qualification  information  in 
the  “lookback”  guidance.  These 
qualifications  are  already  required 
under  §  610.4P(f).  Such  qualifying 
information  can  be  obtained  by  asking  if 
the  laboratory  is  a  Medicare  participant. 

2.  Extent  of  Record  Review 

Proposed  §§  610.46(a)  and  610.48(a) 
would  require  that  the  collecting 
establishment  review  HIV  or  HCV 
testing  records  and  identify  blood  and 
blood  components  previously  collected 
fi:om  a  donor  who  subsequently  tests 
reactive  for  evidence  of  infection  with 
HIV  or  HCV.  Record  review  would 
include  all  available  records. 

Proposed  §  610.48(c)  would  require 
collecting  establishments  to  perform  a 
review  of  records  for  HCV  testing  prior 
to  the  effective  date  of  the  final  rule. 
These  records  would  date  back 
indefinitely  for  computerized  electronic 
records,  and  to  January  1, 1988,  for  all 
other  readily  retrievable  records,  or  to 
the  date  12  months  before  the  most 
recent  negative  screening  test  for  HCV, 
whichever  is  the  lesser  period. 

(Comment  5)  Several  comments  asked 
for  revisions  to  the  codified  section  to 
clarify  the  extent  of  prospective  record 
review.  One  comment  requested  a  fixed 
date  for  “lookback”  regardless  of  the 
establishment’s  method  of 
recordkeeping.  The  comment  stated  that 
the  proposed  rule  penalizes 
establishments  that  keep  records  longer 
and  agreed  that  the  rule  is  a  deterrent 
for  keeping  good  computerized  records. 
The  other  comment  interpreted  the 
language  of  the  proposed  prospective 
HIV  and  HCV  record  review,  i.e., 
“whenever  records  are  available,”  as 
resulting  in  an  open-ended,  continuous 
search.  The  comments  preferred  the 
description  of  the  retrospective  HCV 
record  review  and  suggested  modifying 
the  prospective  HIV  and  HCV  record 
review  language  to  reflect  similar 
language,  or,  as  one  comment  suggested, 
changing  the  record  review  period  to  10 
years  for  transfusable  products  and  6 
months  for  recovered  plasma  intended 
for  further  manufacturing  use.  The 
comment  reasoned  that,  because 
recovered  plasma  does  not  have  an 
expiration  date,  the  blood  establishment 
would  have  to  search  records  that  are  20 
to  30  years  old.  Another  comment 
recommended  limiting  the  record 
review  to  computerized  electronic 
records. 


For  retrospective  review,  one 
comment  recommended  that  we  base 
the  “lookback”  on  a  record  review  that 
extends  as  far  back  as  computerized 
records  exist  for  donation  and 
distribution,  or  back  to  January  1, 1988, 
whichever  is  longer. 

(Response)  In  regards  to  the  extent  of 
record  review  required  under  final 
§§  610.46(a)(1)  and  610.47(a)(1) 
(prospective  review),  we  recognize  the 
difficulty  in  interpretation  and  we  have 
eliminated  the  plnase  “whenever 
records  are  available.”  In  its  place,  we 
have  inserted  a  reference  to  the 
requirements  under  §  606.160(d)  for  the 
record  retention  period  (10  years).  Any 
affected  blood  or  blood  components 
collected  before  the  required  record 
retention  period  will  most  likely  be 
outdated;  or  collected  more  than  12 
months  before  the  donor’s  most  recent 
nomeactive  screening  tests  for  HIV  or 
HCV,  or  more  than  12  months  before  the 
donor’s  reactive  direct  viral  detection 
test,  e.g.,  NAT  (HIV  and  HCV)  or  HIV 
p24  antigen  test  (HIV),  and  nonreactive 
antibody  screening  test  for  HIV  or  HCV, 
and  will  not  need  to  be  quarantined.  If 
the  establishment  retains  records 
beyond  the  required  retention  period, 
we  suggest  that  the  establishment  search 
such  records  as  appropriate  in  the 
“lookback”  requirements  to  identify 
blood  and  blood  components  previously 
collected  ft-om  a  donor  who  later  tests 
reactive  for  evidence  of  HIV  or  HCV 
infection.  Our  intention  is  not  to 
penalize  those  establishments  that  keep 
records  longer  than  required,  but  to  help 
ensure  that  recipients  are  notified  that 
they  may  have  received  blood  or  blood 
components  at  increased  risk  of 
transmitting  infection  so  that  they  may 
seek  testing,  counseling,  and  (if 
necessary)  treatment. 

We  decline  to  make  the  suggested 
change  for  retrospective  record  review 
because  not  all  establishments’  records 
are  computerized. 

(Comment  6)  Three  comments 
requested  clarification  of  certain  terms 
used  in  the  proposed  rule.  One 
comment  requested  that  the  prospective 
and  retrospective  “lookback”  be 
consistent  with  regard  to  the  form  and 
content  of  the  reviewed  records,  i.e., 
“computerized  electronic  records”  and 
“readily  retrievable  records.”  The 
comment  also  suggested  defining 
“available”  in  the  prospective 
“lookback”  as  synonymous  with 
“computerized  electronic”  in  the 
retrospective  “lookback.”  Another 
conunent  contended  that  nonconformity 
in  such  language  might  lead  to  different 
interpretations  between  the  blood 
establishments  and  FDA  investigators.  A 
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third  comment  requested  clarification  of 
the  term  “readily.” 

(Response)  We  acknowledge  that  the 
descriptive  terminology  used  in  the 
proposed  codified  section  relating  to  the 
extent  of  record  review  could  lead  to 
differences  in  interpretation.  However, 
we  decline  to  use  the  same  terms  for 
prospective  review  and  retrospective 
review  due  to  the  different  events 
initiating  the  review,  i.e.,  a  donor’s 
reactive  screening  test  for  HIV  or  HCV 
in  prospective  review  or  the  final  rule’s 
requirement  for  historical  HCV  testing 
record  review.  However,  to  lessen 
confusion,  we  are  changing  the 
description  of  the  prospective  record 
review  in  §§610.46(a)(l)(i)  and 
610.47(a)(l)(i)  firom  “whenever  records 
are  available”  to  “records  required 
under  §  606.160(d).”  In  this  final  rule, 
records  must  be  available  for  10  years 
after  the  records  of  processing  are 
completed  or  6  months  after  the  latest 
expiration  date  for  the  individual 
product,  whichever  is  later.  Because  the 
current  regulation  requires  a  5-year 
record  retention  period,  the  10-year 
record  retention  period  is  a  “rolling”  10 
years,  as  previously  discussed  in 
comment  3  of  this  document. 

Prospective  record  review  must  include 
all  records  required  under  §  606.160(d), 
including  computerized  electronic 
records.  We  have  removed  the  term 
“readily  retrievable”  from  the  final  rule. 

3.  Quarantine 

Proposed  §§  610.46(a)  and  610.48(a) 
and  (c)  would  require  the  collecting 
establishment  to  quarantine  in-date 
blood  and  blood  components  identified 
during  the  record  review.  Because  the 
identified  in-date  blood  and  blood 
components  are  considered  at  risk  for 
transmitting  HIV  or  HCV  infection  and 
are  still  in  inventory,  they  would  be 
required  to  be  removed  from  inventory 
and  isolated  in  quarantine  so  that  they 
may  not  be  transfused  or  used  for 
further  manufacture  into  injectable 
products.  The  proposal  would  require 
collecting  establishments  to  notify 
consignees  to  quarcintine  such  blood 
and  blood  components,  removing  the 
possibility  of  infecting  others.  The 
proposed  rule  would  require  the 
collecting  establishment  to  complete 
these  actions  within  3  calendar  days  of 
the  donor  testing  reactive  for  evidence 
of  HIV  or  HCV  infection.  We  specifically 
requested  comments  on  the 
appropriateness  of  3  calendar  days  to 
complete  quarantine  and  notification  of 
consignees. 

(Comment  7)  Several  comments 
requested  that  FDA  revise  §  610.46(a)  to 
be  consistent  with  §  610.48(a)  by 
limiting  quarantine  and  notification  of 


consignees  to  in-date  products,  and  that 
the  retrospective  review  in  proposed 
§  610  48(e)  be  limited  to  in-date 
products  only.  Another  comment 
suggested  eliminating  the  action  of 
quarantine  for  outdated  products  for 
both  prospective  and  retrospective 
record  review.  The  same  comment . 
asked  whether  in-date  and  outdated 
products  are  to  be  treated  identically. 

(Response)  We  agree  with  the 
comment  that  the  requirements  for  HIV 
“lookback”  in  proposed  §  610.46(a)  and 
the  requirements  for  HCV  “lookback”  in 
proposed  §  610.48(a)  should  be 
consistent  and  have  made  the  change. 

The  action  of  quarantining  identified 
blood  and  blood  components  by  the 
collecting  establishment  and  the  initial 
notification  of  the  consignees  to 
quarantine  such  products  is  limited  to 
in-date  blood  and  blood  components 
because  they  are  available  for 
transfusion  or  use  for  further 
manufacturing  into  injectable  products 
if  they  remain  in  inventory.  Quarantine 
by  the  collecting  establishment  or 
consignee  does  not  apply  to  outdated 
blood  and  blood  components  because 
they  should  no  longer  be  in  the 
establishment’s  releasable  inventory. 
However,  we  want  to  clarify  that  the 
prospective  HIV  and  HCV  “lookback” 
(final  §§  610.46  and  610.47)  must 
identify  both  in-date  and  outdated  blood 
and  blood  components  previously 
donated  by  a  donor  with  a  reactive 
screening  test  for  HIV  or  HCV.  This 
identification  is  necessary  so  that 
recipients  of  such  blood  and  blood 
components  can  be  notified  for  the 
purpose  of  testing,  counseling,  and 
treatment  if  indicated  by  the 
supplemental  (additional,  more  specific) 
test  results.  These  actions  also  apply  to 
the  requirements  of  historical  HCV 
testing  record  review  under  final 
§610.48. 

(Comment  8)  One  comment  urged 
FDA  to  modify  the  time  period  of  12 
months  for  the  quarantine  of  identified 
prior  collections  of  blood  and  blood 
components  ft'om  the  most  recent 
reactive  screening  test  for  evidence  of 
HIV  infection  in  proposed  §  610.46(c). 
The  comment  suggested  changing  the 
time  period  from  12  to  3  months  to 
remain  consistent  with  current  guidance 
for  donors  testing  reactive  for  HIV-1 
antigen  in  a  Blood  Memorandum  to  All 
Registered  Blood  and  Plasma 
Establishments  entitled 
“Recommendations  for  Donor  Screening 
with  a  Licensed  Test  for  HIV-1 
Antigen”  (August  1995  memorandum). 

(Response)  We  understemd  the 
comment’s  request  for  consistency  with 
existing  guidance.  However,  we  decline 
to  make  the  change  for  the  following 


reason.  Since  1995,  industry  has 
collected  additional  scientific 
information  showing  that  donors 
infected  with  HIV  may  experience 
intermittent  viremias  for  a  variable 
period  of  time  prior  to  a  persistently 
detectable  viremia  or  an  antibody 
response.  Because  these  episodes  of 
transient  viremia  may  extend  over  a 
longer  window  period  than  previously 
estimated,  we  are  requiring  a  record 
review  period  of  12  months  before  the 
donor’s  reactive  direct  viral  detection 
test  with  a  nonreactive  antibody 
screening  test  or  12  months  prior  to  the 
most  recent  nonreactive  screening  tests, 
whichever  is  the  lesser  period.  A  12- 
month  timeframe  is  necessary  to 
encompass  with  sufficient  confidence 
the  window  period  for  HIV  prior  to  the 
detection  of  antibody.  We  have  elected 
not  to  address  an  alternative  (possibly 
shorter)  “lookback”  period  based  on  the 
last  negative  direct  viral  test  in  order  to 
minimize  operational  complexity  and 
because  the  appropriate  period  has  not 
been  well  established  scientifically. 

This  requirement  supersedes  the  3- 
month  “lookback”  recommendation  for 
donors  testing  reactive  for  HIV  p24 
antigen  in  the  August  1995 
memorandum  and  is  for  prospective 
application.  However,  we  recommend 
that  collecting  establishments 
“lookback”  12  months  before  the  few 
previously  identified  reactive  HIV  p24 
antigen  tests  with  a  nonreactive 
antibody  screening  test  that  were 
confirmed  as  infected  with  HIV. 

(Comment  9)  One  comment 
interpreted  “quarantine”  as  gaining 
control  of  distributed  prior  collections 
of  blood  and  blood  components  from  a 
donor  who  subsequently  tests  reactive 
by  a  screening  test  for  evidence  of  HIV 
or  HCV  infection. 

(Response)  We  disagree  with  the 
comment’s  interpretation  of 
“qucu-antine.”  The  requirement  for 
“quarantine”  simply  means  the  removal 
of  the  identified  in-date  blood  and  blood 
components  from  the  collecting 
establishment’s  or  consignee’s  inventory 
and  their  placement  into  isolation  to 
prevent  transfusion  or  use  for  further 
manufacture  into  injectable  products.  It 
is  not  intended  to  require  the  collecting 
establishment  to  physically  retrieve  the 
identified  blood  and  blood  components 
ft’om  the  consignee,  though  such  action 
is  permissible.  It  also  is  permissible  for 
the  consignee  to  return  to  the  collecting 
establishment  any  in-date  hlood  and 
blood  components  identified  for 
quarantine. 

(Comment  10)  Five  comments 
considered  the  timeframe  of  3  calendar 
days  in  proposed  §§610.46  and  610.48 
to  be  inadequate  for  the  quarantine  of  all 
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prior  collections  of  blood  and  blood 
components  from  donors  testing 
reactive  by  a  screening  test  for  evidence 
of  HIV  or  HCV  infection,  and  for 
consignee  notification,  especially  if  the 
quarantine  action  is  initiated  by 
information  from  an  outside  source 
(prospective  record  review).  Another 
comment  stated  that  3  calendar  days  is 
appropriate  for  quarantining  in-date 
blood  and  blood  components,  but  that 
additional  time  is  needed  for  consignee 
notification.  Several  comments  • 
suggested  7  calendar  days,  3  working 
days,  or  5  business  ddys  as  alternative 
timeframes  for  quarantine  and 
consignee  notification.  Two  comments 
suggested  that  the  time  period  start  once 
the  prior  collections  of  the  donor  with 
the  reactive  screening  test  are  identified, 
not  when  the  reactive  screening  test 
occurs. 

(Response)  We  decline  to  change  the 
timeframe.  Our  objective  is  to  minimize 
the  possibility  of  transmitting  an  HIV  or 
HCV  infection  to  an  individual  due  to 
his  or  her  exposure  to  blood  and  blood 
components  at  risk  of  transmitting  HIV 
or  HCV.  It  is  important  that  consignee 
notification  and  quarantine  of  such 
blood  and  blood  components  be 
performed  expeditiously  within  a 
reasonable  timeframe  and  we  believe 
that  3  calendar  days  is  reasonable.  We 
define  “3  calendar  days”  as  the  period 
ending  at  the  close  of  business  3  full 
days  after  a  donor  tests  reactive.  So,  for 
example,  if  a  donor  testing  reactive  by 
a  screening  test  for  HIV  or  HCV  on  the 
first  day  (e.g.,  Friday),  then  quarantine 
by  the  collecting  establishment  and 
notification  of  consignees  to  quarantine 
must  occur  by  close  of  business  on  the 
fourth  day  (e.g.,  Monday). 

(Comment  11)  Several  comments 
suggested  adjusting  the  time  period  for 
quarantine  and  notification  for  the  HCV 
retrospective  review  requirements  in 
proposed  §  610.48(e)  and  (f).  Suggested 
changes  ranged  from  3  working  days,  to 
7  calendar  or  5  business  days,  to  1  year 
for  quarantine  of  prior  collections  and 
consignee  notification.  Another 
comment  requested  a  change  from  3 
calendar  days  to  3  working  days  for 
outdated  products.  One  comment 
suggested  deleting  proposed 
§  610.48(f)(2),  which  addresses  the 
review  of  historical  records  based  on 
screening  performed  using  a  single 
antigen-base  antibody  screening  test 
during  1990  to  1992.  The  comment  said 
that  there  would  be  few  in-date 
products  that  would  necessitate 
immediate  quarantine  and  notification 
of  the  consignee. 

(Response)  We  decline  to  make  the 
suggested  changes  for  the  reason  stated 
in  response  to  comment  10  of  this 


document.  We  want  to  clarify  that  these 
actions  are  initiated  by  the 
identification  of  a  reactive  screening  test 
on  a  donor  upon  review  of  historical 
records.  The  3-calendar  day  timeframe 
is  required  only  when  in-date  blood  and 
blood  components  are  identified.  If  the 
review  does  not  identify  in-date  blood 
and  blood  components,  then  the 
quarantine  and  notification  of 
consignees  to  quarantine  is  unnecessary. 

We  agree  with  the  comment  to  delete 
proposed  §  610.48(f)(2)  based  on  the 
reason  that  there  would  be  few  in-date 
products  that  would  necessitate 
quarantine  and  notification  of 
consignees.  This  revision  is  not 
necessary  because  of  our  restructuring 
of  the  codified  section. 

4.  Exemptions  From  Quarantine 

Proposed  §§  610.46(c)  and  610.48(g) 
would  permit  exemption  from 
quarantine  of  blood  and  blood 
components  collected  more  than  12 
months  before  the  donor’s  most  recent 
negative  screening  test  for  HIV  or  HCV 
infection. 

(Comment  12)  One  comment 
suggested  that  FDA  make  an  exception 
to  HIV  and  HCV  “lookback”  for 
autologous  donations  that  have  a 
reactive  screening  test  for  HIV  or  HCV 
if  the  donor  did  not  make  any  prior 
donations  for  allogeneic  use,  and  if  the 
blood  establishment  receiving  those 
prior  autologous  donations  from  the 
donor  did  not  have  a  crossover  program, 
i.e.,  unused  autologous  donations  put 
into  inventory  for  allogeneic  use. 

(Response)  We  agree  that  such 
autologous  donations  should  be  exempt 
from  “lookback”  because  the  risk  of 
transmitting  HIV  and  HCV  infection  to 
a  recipient  does  not  exist  because  the 
autologous  donor  has  not  donated  blood 
or  blood  components  that  will  be  used 
by  others.  We  have  clarified  in  the  final 
rule  that  “lookback”  applies  to  blood 
and  blood  components  “intended  for 
use  in  another  person.” 

(Comment  13)  One  comment  requests 
that  we  exempt  products  previously 
quarantined  under  FDA  guidance  and 
other  existing  regulations  for 
“lookback”  from  new  quarantine 
requirements.  The  comment  suggested 
that  we  consider  previous  “lookback” 
actions  as  prospective  and  not  impose 
further  review  requirements  on  these 
cases  that  would  make  the  same  reviews 
retrospective.  The  comment  also 
claimed  that  retrospective  record  review 
is  a  one-time  process  and  that  it  is  too 
cumbersome  to  have  retrospective 
requirenments  intertwined  with  the 
continuous  process  of  prospective 
records  review  requirements. 


(Response)  If  actions  performed 
pursuant  to  the  “lookback”  guidance  or 
requirements  for  quarantine  fulfill  the 
requirements  of  this  final  rule,  then  they 
are  considered  completed.  As  discussed 
in  section  II.B.2.b  and  comment  1  of  this 
document,  we  established  a  date 
distinguishing  the  end  of  the 
retrospective  review  period  and  an 
exemption  in  certain  circumstances, 
thereby  eliminating  any  overlap  of 
retrospective  review  and  prospective 
review. 

(Comment  14)  Four  comments  asked 
us  to  include  blood  and  blood 
components  already  pooled  for  further 
manufacturing  use  in  the  exception  to 
quarantine  in  proposed  §§  610.46  and 
610.48.  The  comments  also  asked  if 
these  sections  include  historical  or 
retrospective  record  review  in  addition 
to  the  prospective  record  review. 

(Response)  We  agree  with  the 
comment  and  have  added  the 
exemption  from  quarantine  for  pooled 
blood  components  intended  solely  for 
further  manufacturing  into  products  that 
are  manufactured  using  validated  viral 
clearance  (i.e.,  inactivation  and 
removal)  procedures  in  the 
requirements  for  prospective  review,  in 
final  §§610.46(a)(l)(ii),  610.47(a)(l)(ii), 
and  in  the  requirement  for  retrospective 
record  review  in  final  §610.48(b)(3)(i) 
and  (c)(1).  Pooled  components  intended 
solely  for  further  manufacturing  are 
exempted  because  it  is  impractical  to 
retrieve  such  pools  and,  additionally, 
the  manufacturing  process  is  designed 
to  remove  or  inactivate  HIV  and  HCV. 

5.  Notification  of  Consignee 

Proposed  §§  610.46(a)(l)(ii), 
610.48(a)(l)(ii),  and  610.48(e)(2)  and 
(f)(2)  would  require  the  collecting 
establishment  to  notify  the  consignee  to 
quarantine  in-date  blood  and  blood 
components  previously  collected  from  a 
donor  who  later  tested  reactive  for 
evidence  of  HIV  or  HCV  infection. 
Notification  would  be  required  to  occur 
within  3  calendar  days  after  the  date  a 
donor  tests  reactive  by  a  screening  test 
for  HIV  or  HCV,  or  after  the  date  of 
identification  of  the  donor’s  reactive 
screening  test  for  HCV. 

In  proposed  §§  610.46(b)  and 
610.48(b)  (prospective  review),  the 
collecting  establishment  would  notify 
the  consignee  of  the  results  of  further 
testing  within  45  days  after  the  donor 
tested  reactive  by  a  screening  test  for 
HIV  or  HCV.  Under  proposed 
§  610.48(h)(3)  (retrospective  review),  the 
collecting  establishment  would  notify 
the  consignee  of  the  results  of  further 
testing  within  45  days  following 
completion  of  further  testing  and  prior 
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to  1  year  after  the  effective  date  of  the 
final  rule. 

(Comment  15)  Two  comments 
requested  clarification  of  the 
notification  responsibilities  in  general. 
One  comment  suggested  listing  all  the 
conditions  that  trigger  quarantine  and 
consignee  notification  in  one  section  of 
the  codified  section  of  the  final  rule. 

The  comment  also  requested 
clarification  of  the  different  criteria  that 
trigger  consignee  notification  versus 
recipient  notification.  The  second 
comment  recommended  that  the 
consignee  be  notified  after  the 
confirmatory  test  is  completed  to  make 
the  notification  more  effective  by 
supplying  all  the  necessary  information 
and  to  reduce  the  number  of  contacts. 

(Response)  We  agree  with  the 
comment  to  group  separately  the 
requirements  specific  to  consignee 
notification  and  recipient  notification. 
Consequently,  we  have  restructured  the 
final  rule  into  specific  actions  for  the 
collecting  establishment,  which  is 
responsible  for  consignee  notification, 
and  the  consignee,  who  is  responsible 
for  the  recipient  notification.  However, 
we  do  not  agree  with  the 
recommendation  that  the  collecting 
establishment  limit  notifying  the 
consignee  until  after  all  the  testing  is 
completed.  We  clarified  that  the 
collecting  establishment  must  notify  the 
consignee  when  in-date  blood  and  blood 
components  distributed  to  the  consignee 
are  identified  for  the  purpose  of 
quarantine,  and  notify  the  consignee 
again  with  the  results  of  the  completed 
further  testing.  The  consignee  must 
notify  the  transfusion  recipient  if 
indicated  by  the  results  of  the 
supplemental  tests  for  HIV  or  HCV 
infection  or  when  the  donor’s  screening 
test  is  reactive  and  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  is  exempted  for  such  use  by  FDA. 

(Comment  16)  One  comment 
suggested  that  we  create  an  exemption 
for  notifying  the  consignee  when  the 
consignee  gives  documentation  to  the 
blood  establishment  showing  that 
records  no  longer  exist  for  products 
during  a  specified  time  period.  The 
comment  said  that  if  the  blood 
establishment  knows  that  records  do  not 
exist,  then  it  would  be  ineffective  to 
notify  the  consignee  to  quarantine  the 
products. 

(Response)  We  agree  that  it  would  be 
ineffective  to  notify  the  consignee  to 
quarantine  blood  and  blood  components 
if  records  do  not  exist.  However,  initial 
notification  of  the  consignee  is  for  the 
purpose  of  quarantining  in-date  blood 
and  blood  components.  Such  consignees 
of  blood  and  blood  components  must 


have  existing  records  under 
§  606.160(d).  The  final  rule  requires  the 
collecting  establishment  to  notify  the 
consignee  of  further  testing  results  for 
both  in-date  and  outdated  blood  and 
blood  components  identified  as  at 
increased  risk  of  transmitting  HIV  or 
HCV  infection  for  the  purpose  of 
recipient  notification. 

(Comment  17)  A  few  comments  asked 
that  we  clarify,  in  proposed  §  610.48(g), 
that  it  is  not  necessary  to  notify  the 
consignee  when  prior  collections  from  a 
donor  with  a  reactive  screening  test  for 
HCV  are  exempt  due  to  the 
supplemental  test  results. 

(Response)  In  the  preamble  to  the 
proposed  rule  (65  FR  69378  at  69387), 
we  explained  that  when  an  appropriate 
supplemental  (additional,  more  specific) 
test  for  HCV  is  negative  and  is 
completed  within  the  3  calendar  days 
provided  for  the  completion  of 
quarantine  and  consignee  notification, 
consignee  notification  is  not  necessary. 
In  the  final  rule,  if  the  supplemental  test 
is  negative  within  the  provided  3 
calendar  days,  then  the  reactive 
screening  test  result  is  interpreted  as  a 
“false  reactive,”  HCV  infection  is  not 
indicated,  and  the  identified  blood  and 
blood  components  are  considered  not  at 
increased  risk  of  transmitting  HCV.  If, 
however,  the  supplemental  test  is 
completed  more  than  the  provided  3 
calendar  days  after  the  date  of  the 
reactive  screening  test  for  HCV 
infection,  the  collecting  establishment 
must  quarantine  identified  in-date  blood 
and  blood  components,  and  notify 
consignees  to  quarantine  identified  in¬ 
date  blood  and  blood  components,  but 
may  release  the  blood  and  blood 
components  from  quarantine  if  the 
supplemental  test  is  negative.  This 
applies  to  a  donor  testing  reactive  by  a 
screening  test  for  HIV  infection  as  well. 

For  retrospective  record  review,  when 
a  collecting  establishment  identifies  a 
donor  testing  reactive  by  a  HCV 
screening  test,  and  if  an  appropriate 
supplemental  test  is  negative,  then 
quarantine  and  consignee  notification  is 
unnecessary.  However,  if  additional 
supplemental  testing  or  testing  with  a 
licensed  screening  test  with  known 
greater  sensitivity  than  the  test  of  record 
is  necessary  to  establish  the  infectious 
status  of  the  identified  blood  and  blood 
components,  then  quarantine  and 
consignee  notification  of  in-date  blood 
and  blood  components  must  occur 
within  the  provided  3  calendar  days 
until  further  testing  is  completed. 

6.  Further  Testing  and  Consignee 
Notification  of  Test  Results 

In  the  case  of  prospective  record 
review,  proposed  §§  610.46(b)  and 


610.48(b)  would  require  that  the 
collecting  establishment  perform  further 
testing  on  the  donor’s  blood  and  notify 
the  consignee  of  the  results  within  45 
calendar  days  after  the  date  on  which 
the  donor  tested  reactive  by  a  screening 
test  for  evidence  of  HIV  or  HCV 
infection. 

While  performing  retrospective  record 
review,  proposed  §  610.48(h)  and  (i) 
would  require  the  collecting 
establishment  to  perform  further  testing, 
if  not  previously  performed.  The 
collecting  establishment  would  perform 
the  further  testing  either  on  a  frozen 
sample  from  the  reactive  donation,  if 
available,  or  on  a  fresh  specimen  from 
the  donor,  if  obtainable.  The  collecting 
establishments  would  then  notify  the 
consignees  of  the  results  within  45 
calendar  days  following  the  completion 
of  further  testing  and  prior  to  1  year 
after  the  effective  date  of  the  final  rule. 

(Comment  18)  One  comment 
suggested  changing  “shall”  to  “may”  in 
proposed  §  610.48(h)(1)  and  (i)(l)  to  give 
the  establishment  the  option  of 
immediately  performing  quarantine  and 
notification  rather  than  locating  the 
donor  for  further  testing. 

(Response)  We  agree  with  the 
comment  and  have  revised  final 
§  610.48(b)(2)  by  changing  “shall”  to 
“may”  to  permit  the  collecting 
establishment  to  choose  between  either 
immediate  quarantine  and  consignee 
notification,  or  obtaining  a  sample  for 
further  testing  from  the  donor.  However, 
we  emphasize  the  benefit  of  further 
testing  when  recipient  notification  is 
indicated,  and  reiterate  that  every  effort 
should  be  made  to  complete  further 
testing. 

(Comment  19)  One  comment 
suggested  alternatives  for  the  45- 
calendar  day  time  period  for  notifying 
consignees  of  the  results  of  further 
testing  in  both  prospective  and 
retrospective  review.  For  proposed 
§§  610.46(b)  and  610.48(h)(3)(i),  the 
comment  suggested  exempting 
completely  the  requirement  of  notifying 
the  consignee  of  further  HIV  or  HCV 
testing  results  within  45  days  when 
prior  collections  are  returned  to  the 
blood  establishment  or  destroyed.  The 
comrtient  suggested  extending  the  time 
period  to  90  days  in  proposed 
§  610.48(b)  for  notifying  consignees  of 
further  HCV  testing  results  when  the 
products  from  prior  collections  of  the 
donor  are  outdated.  The  90-day  time 
period  would  permit  the  blood 
establishment  to  retrieve  records  that 
are  stored  offsite  and  in  varying  forms, 
or  to  give  additional  search  and  review 
efforts  to  records  not  as  readily 
accessible  for  in-date  products.  The 
comment  further  suggested  that 
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notification  for  outdated  products  made 
from  prior  collections  should  occur 
within  1  year  of  the  effective  date  of  the 
final  rule  and  only  if  the  test  results 
indicate  that  consignees  must  take 
action  to  notify  the  recipients. 

(Response)  We  agree  that  it  is  not 
necessary  to  notify  the  consignee  of  the 
results  of  further  testing  within  45 
calendar  days  if  the  blood  and  blood 
components  previously  collected  from  a 
donor  who  later  tests  reactive  for 
evidence  of  HIV  or  HCV  infection  are 
returned  to  the  collecting  establishment 
or  destroyed  by  the  consignee. 

We  decline  to  extend  the  time  period 
of  45  calendar  days  to  90  calendar  days 
in  final  §  610.48(b)  as  suggested  by  the 
comment.  Although  the  comment 
reasoned  that  a  longer  time  period 
would  enable  the  collecting 
establishment  to  retrieve  records  that 
are  stored  offsite  and  in  varying  forms 
or  enhance  additional  search  and  review 
efforts  to  records  not  as  readily 
accessible  as  those  for  in-date  products, 
we  believe  that  45  calendar  days  is 
adequate  for  such  purposes  and  that  it 
is  imperative  that  consignees  obtain 
such  information,  which  may 
necessitate  recipient  notification,  in  a 
reasonable  time  period. 

7.  Notification  of  Transfusion  Recipient 

Proposed  §§  610.47  and  610.49  would 
require  consignees  (transfusion  services) 
to  notify  recipients  that  they  received 
blood  and  blood  components  previously 
collected  from  a  donor  later  determined 
to  be  unsuitable  when  tested  for 
evidence  of  infection  with  HIV  or  HCV. 
The  transfusion  service  would  notify  the 
recipient’s  physician  of  record  (i.e., 
physician  of  record  or  physician  who 
ordered  the  blood  or  blood  component) 
and  ask  the  physician  to  inform  the 
recipient  of  the  need  for  HIV  or  HCV 
testing  and  counseling.  If  the  physician 
is  not  available  or  declines  to  notify  the 
recipient,  the  transfusion  service  would 
be  required  to  notify  the  recipient  and 
inform  the  recipient  of  the  need  for  HIV 
or  HCV  testing  and  counseling.  The 
notification  process  would  include  a 
minimum  of  three  attempts  within  a 
maximum  of  12  weeks  of  receipt  of  the 
result  of  the  supplemental  test.  If  the 
recipient  is  adjudged  incompetent  by  a 
State  court,  or  the  recipient  is 
competent  but  State  law  permits 
notificatioq.of  a  legal  representative  or 
relative,  or  if  the  recipient  is  a  minor, 
then  the  transfusion  service  would 
notify  the  legal  representative,  relative, 
or  recipient’s  physician  of  record.  If  the 
recipient  is  deceased,  proposed 
§  610.47(c)  for  HIV  would  have  the 
notification  process  continue,  and  the 
transfusion  service  or  the  recipient’s 


physician  of  record  would  notify  the 
legal  representative  or  relative.  Under 
proposed  §  610.49(c)  for  HCV,  if  the 
recipient  were  deceased,  then  the 
notification  process  would  be 
terminated. 

(Comment  20)  One  comment  urged 
FDA  to  remove  the  exceptions  for 
recipient  notification  by  the  transfusion 
service/consignee  in  proposed 
§  610.49(a)  and  place  them  in  the 
section  that  pertains  to  the  blood 
establishment.  The  comment  stated  that 
the  requirement,  as  proposed,  would 
require  the  blood  establishment  to 
notify  the  consignee  even  when  the 
further  testing  results  show  that  the 
donor  is  not  at  increased  risk  of 
transmitting  HCV.  The  comment  said 
that  the  suggested  change  would  allow 
blood  establishments  to  avoid 
notification  of  the  consignees  in  cases 
that  require  no  recipient  notification, 
would  streamline  the  final  rule,  and 
would  have  no  ill  effect  on  public 
health. 

(Response)  We  have  accommodated 
the  comment’s  request  by  restructuring 
the  codified  section,  requiring  objective 
actions  for  collecting  establishments 
and  consignees,  and  removing  the 
prescriptive  language.  In  this  process, 
we  removed  proposed  §  610.49. 

(Comment  21)  Several  comments 
sought  changes  to  proposed  §  610.49(b). 
One  comment  interpreted  the  proposed 
section  as  requiring  concurrent 
notification  of  the  recipient’s  physician 
of  record  and  the  recipient".  Some 
comments  stated  that  the  recipient’s 
physician  of  record  at  a  transfusion 
service  often  does  not  have  an  ongoing 
relationship  with  the  recipient  and  that 
the  most  common  reason  for  notifying 
the  recipient  directly  is  because  the 
physician  of  record  refuses  to  notify  the 
recipient.  The  comments  would  revise 
proposed  §  610.49(b)  to  require  the 
recipient’s  physician  of  record,  not  the 
transfusion  service,  to  notify  the 
recipient  and  would  make  the 
transfusion  service  responsible  for 
notification  only  if  the  recipient’s 
physician  requests  it  or  is  unavailable. 
One  comment  said  that  the  transfusion 
services  are  not  in  the  position  to 
provide  patient  counseling  and  further 
testing  of  the  recipient  for  diagnostic 
purposes,  and  that  the  physician’s 
decision  should  not  be  overridden  by 
the  transfusion  service. 

(Response)  The  comments  misread  , 
the  proposed  rule.  Proposed  §  610.49(b) 
stated  that  “[T]he  transfusion  service 
shall  either  notify  the  recipient  directly 
or  notify  the  recipient’s  physician  of 
record  *  *  *  and  ask  him  or  her  to 
inform  the  recipient  of  the  need  for  HCV 
testing  and  coupseling.”  The  proposal. 


therefore,  did  not  propose  concurrent 
notification  of  the  recipient’s  physician 
and  the  recipient.  In  the  final  rule  we 
require  that  the  transfusion  service 
notify  the  transfusion  recipient  of  blood 
and  blood  components  at  increased  risk 
of  transmitting  HCV,  or  the  recipient’s 
physician  of  record  (§  610.47(b)(3)). 
whether  the  transfusion  service  or  the 
recipient’s  physician  of  record  notifies 
the  recipient,  the  recipient  must  be 
informed  of  the  need  for  testing  and 
counseling.  At  a  minimum,  the 
notifying  party  should  inform  the 
recipient  of  his  or  her  increased  risk  of 
HCV  infection  and  advise  the  recipient 
to  seek  testing,  counseling,  and 
treatment  if  necessary. 

(Comment  22)  Several  comments 
expressed  concern  regarding  the 
requirement  in  proposed  §  610.49(b) 
that  would  require  a  minimum  of  3 
attempts  to  notify  the  recipient.  The 
comments  asked  for  the  flexibility  to 
discontinue  the  attempts  once  the 
transfusion  service  has  obtained  solid 
information  indicating  that  further 
attempts  are  not  necessary  or  would  not 
be  fruitful,  and  documentation  is  kept. 
Two  comments  would  revise  proposed 
§  610.49(b)  to  require  only  one  attempt 
at  notification  using  a  traceable  method, 
i.e.,  certified  mail,  return  receipt.  The 
comments  asserted  that  there  is  a 
tremendous  cost  associated  with  more 
than  one  attempt  and  that  we  should 
permit  the  transfusion  services  to  show 
good  faith  effort  at  notification  if  they 
use  the  information  available  in  the 
patient  record. 

(Response)  The  final  rule  clarifies,  in 
§  610.47(b)(3),  that  a  consignee  must 
make  reasonable  attempts  to  notify  the 
recipient  or  the  recipient’s  physician  of 
record.  We  eliminated  the  requirement 
for  three  attempts;  however,  we 
emphasize  that  a  consignee  should 
continue  attempting  to  notify  the 
recipient  or  the  recipient’s  physician  of 
record  until  it  is  clear  that  further 
attempts  would  not  be  successful.  If  the 
initial  attempt  or  attempts  are 
unsuccessful,  a  consignee  may  need  to 
try  other  methods  to  contact  the 
recipient  or  the  recipient’s  physician  of 
record.  If  a  consignee  is  successful  in 
notifying  a  recipient  or  physician  of 
record,  then,  obviously,  no  other 
attempts  are  necessary.  We  have  also 
clarified  this  requirement  in 
§§  610.46(b)(3)  and  610.48(c)(3). 
Consignees,  under  §606.160(b)(l)(viii), 
must  document  their  attempts  to  notify 
recipients  or  physicians  of  record  and 
maintain  a  record  of  these  attempts, 
whether  successful  or  not. 

(Comment  23)  Two  comments 
requested  consistency  in  proposed 
§§  610.47(c)  (HIV  “lookback”)  and 
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610.49(c)  (HCV  prospective  “lookback”) 
regarding  the  notification  of  the  legal 
representative  or  relative  when  a 
transfusion  recipient  is  deceased. 
Proposed  §  610.47(c)  for  HIV  would 
require  notification  to  continue  if  the 
transfusion  recipient  is  deceased,  and 
proposed  §  610.49(c)  for  HCV  would 
discontinue  the  process  if  the 
transfusion  recipient  were  deceased. 
Another  comment  requested  that  we 
eliminate  the  requirement  in  proposed 
§  610.49(c)  to  notify  the  legal 
representative  or  relative  of  a  recipient 
who  is  incompetent  or  deceased.  The 
comment  said  the  risk  of  secondary 
transmission  under  such  circumstances 
is  slim  and  such  notification  wastes 
resources. 

(Response)  The  final  rule,  in 
§  610.46(b)(3),  continues  to  require  the 
consignee  to  notify  the  legal 
representative  or  relative  of  a  deceased 
recipient  who  received  blood  and  blood 
components  determined  to  be  at  risk  of 
transmitting  HIV  infection.  Requiring 
notification  of  the  legal  representative  or 
relative  when  the  recipient  is  deceased 
may  help  prevent  the  further  spread  of 
HIV,  which  the  donor  may  have  spread 
to  a  spouse  or  significant  other  before 
death.  With  this  information,  the  spouse 
or  significant  other  may  be  tested  for  the 
communicable  disease,  receive 
counseling,  and  take  precautions  not  to 
spread  it  to  others,  if  infected.  We  do 
not  believe  that  the  notification 
requirement  is  necessary  in 
§§  610.47(b)(3)  and  610.48(c)(3)  for  HCV 
“lookback”  because  direct  percutaneous 
exposure  to  infectious  blood, 
particularly  in  the  setting  of  drug  abuse, 
accounts  for  the  majority  of  HCV 
infections  acquired  in  the  United  States; 
secondary  transmission  of  HCV  to 
sexual  partners,  care  providers,  or 
others  with  close  contact  is  very 
unlikely. 

rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfimded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  an 
economically  significant  regulatory 
action  under  section  3(f)(1)  of  the 
Executive  order,  since  it  may  lead  to 


impacts  of  greater  than  $100  million  in 
any  one  year. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  average  annualized 
costs  for  small  entities  will  be  less  than 
0.3  percent  of  average  annual  revenues, 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement,  which  includes  an 
assessment  of  anticipated  costs  and 
benefits,  before  proposing  “any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditme  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.”  The  current  threshold 
after  adjustment  for  inflation  is  $122 
million,  using  the  most  current  (2005) 
Implicit  Price  Deflator  for  the  Gross 
Domestic  Product.  FDA  does  not  expect 
this  final  rule  to  result  in  any  1-year 
expenditure  that  would  meet  or  exceed 
this  amount. 

The  final  rule  will  provide 
information  to  consignees  and 
recipients  of  blood  and  blood 
components  that  may  be  at  increased 
risk  of  transmitting  HCV  infection. 

Based  on  the  following  analysis,  FDA 
projects  that  one-time  costs  will  total 
approximately  $73.5  million  and  annual 
costs  will  be  approximately  $1.7 
million.  Benefits  of  the  final  rule  are 
measured  as  the  gains  in  quality-  , 
adjusted  life  years  (QALYs)  of  blood 
transfusion  recipients  who  receive 
treatment  for  newly-identified  post¬ 
transfusion  hepatitis  C  virus  infections 
that  would  otherwise  go  untreated  in 
the  absence  of  “lookback.”  The  value  of 
this  potential  one-time  gain  in  quality- 
adjusted  life  years  ranges  from  $264 
million  to  $1,228  million  depending  on 
the  societal  value  of  a  quality-adjusted 
life  year,  or  from  $30.9  million  to  $143.9 
million  when  annualized  over  10  years 
with  a  3  percent  discount  rate.  Benefits 
could  not  be  estimated  with  a  7  percent 
discount  rate.  With  total  annualized 
costs  of  $10.3  million,  the  net 
annualized  benefits  of  the  final  rule  are 
between  $20.6  million  and  $133.6 
million  with  a  3  percent  discount  rate 
over  10  years.  Thus,  FDA  has 
determined  that  the  final  rule  will  be 
economically  significant  as  defined  by 
the  Executive  Order,  because  the  final 
rule  might  generate  benefits  that  exceed 
$100  million  in  a  single  year. 


A.  Economic  Impact^ 

The  purpose  of  the  final  rule  is  to 
ensure  the  continued  safety  of  the 
Nation’s  blood  supply  by  removing 
blood  previously  donated  by 
ipdividuals  who  test  reactive  for 
evidence  of  the  HCV  infection  and  by 
notifying  recipients  that  these  blood  and 
blood  components  are  at  increased  risk 
of  transmitting  the  infection.  Although 
blood  is  screened  for  several  infectious 
diseases,  including  HCV,  it  is  possible 
for  a  donor  to  give  blood  in  the  early 
stages  of  an  infection  before  a  screening 
test  can  detect  its  presence.  Blood  given 
during  this  window  period  has  an 
increased  risk  of  transmitting  disease. 
The  need  for  this  final  rule  stems  from 
the  information  failure  caused  by  the 
inability  of  screening  tests  to  identify 
infections  in  the  early  stages.  HCV 
“lookback”  will  ensure  that  blood 
transfusion  recipients  be  notified  in  the 
rare  event  that  they  receive  at-risk 
blood. 

In  addition  to  the  proposed  rule,  the 
agency  has  issued  several  draft 
guidances  on  HCV  “lookback.”  The 
final  rule,  however,  outlines  the  set  of 
actions  blood  collection  establishments 
and  consignees  (i.e.,  transfusion  service 
establishments)  must  follow  when  tests 
show  that  an  allogeneic  blood  donation 
from  a  repeat  donor  may  be  at  increased 
risk  for  HCV  infection.  Because  industry 
guidance  can  be  updated  more  quickly 
as  technologies  advance,  much  of  the 
prescriptive  language  in  the  proposed 
rule  has  been  removed  from  the  final 
rule.  In  response  to  the  agency’s 
guidance  documents,  much  of  the  blood 
industry  has  voluntarily  adopted  HCV 
“lookback”  as  a  standard  business 
practice.  Nevertheless,  some 
establishments  have  not  implemented 
all  elements  of  “lookback,”  specifically 
recipient  notification.  Without  the  final 
rule,  partial  implementation  of 
“lookback”  would  likely  persist  with 
some  blood  transfusion  recipients  not 
being  notified  that  they  received  blood 
components  at  increased  risk  for  HCV 
infection.  The  agency  further  notes  that 
the  costs  and  benefits  of  the  FDA  and 
CMS  interim  final  rule  are  not  additive, 
as  the  impacts  considered  in  the  CMS 
interim  final  rule  are  also  accounted  for 
in  the  FDA  final  rule. 


3  The  final  rule  revises  the  HIV  “lookback” 
requirements  to  make  them  consistent  with  the 
HCV  “lookback”  requirements.  Because  these 
revisions  do  not  change  the  level  of  effort  required 
for  HIV  “lookback,”  an  economic  impact  for  the 
HIV  “lookback”  is  not  provided.  The  economic 
analysis  for  the  HfV  “lookback”  requirements  is 
addressed  in  the  Federal  Register  issued  September 
9.  1996  (61  FR  47420). 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


48779 


1.  Annual  Number  of  Blood  Donations 
and  Blood  Components  Affected 

a.  Number  of  donations  from  repeat 
donors  confirmed  HCV  positive.  At  a 
May  2,  2003,  meeting  of  the  DHHS 
Advisory  Committee,  the  agency 
reported  that  previously  unpublished 
American  Red  Cross  (ARC)  data  show 
the  HCV  prevalence  rate  for  repeat 
donors  was  0.007  percent  in  2000  (Ref. 

1).  This  estimate  implies  that  with 
approximately  11.2  million  donations 
annually  from  repeat  donors  (14  million 
donations  x  80  percent  of  donations 
from  repeat  donors),  blood  banks  will 
find  an  estimated  780  donations  from 
HCV-infected  donors  (11.2  million 
donations  x  0.007  percent  infected  with 
HCV)  per  year.  We  note  the  reported 
prevalence  rate  has  declined  since  1997 
when  the  ARC  reported  an  HCV 
prevalence  rate  of  0.03  percent  for 
repeat  donors  (Ref.  2).  If  prevalence 
rates  continue  to  decline,  we  would 
expect  even  fewer  donations  from  HCV- 
infected  donors  in  the  future. 

b.  Number  of  previously  donated 
components.  A  blood  donation  is 
normally  separated  into  multiple 
components.  Based  on  1999  Center  for 
Disease  Control  and  Prevention  (CDC) 
survey  findings,  we  initially  estimated 
that  an  average  of  1.1  previously 
donated  components  would  be  found 
for  each  donor  triggering  “lookback” 
(Ref.  3).  Several  comments  from  blood 
banks  affiliated  with  the  America’s 
Blood  Centers  (ABC)  disagreed  with  the 
CDC  survey  findings  and  cited  their 
experience  that  a  review  of  donation 
records  for  a  donor  testing  reactive  to 
evidence  of  HCV  infection  can  uncover 
up  to  10  previously  donated 
components. 

The  wording  of  some  survey 
questions  may  partially  explain  why 
CDC  found  fewer  components.  Blood 
banks  reported  the  number  of  repeat 
donors  who  triggered  “lookback” 
according  to  the  type  of  screening  test 
used,  and  the  total  number  of  blood 
components  for  these  donors  that  had 
been  previously  shipped  to  transfusion 
services.  However,  some  blood  banks 
may  have  held  or  destroyed  donations 
with  abnormal  surrogate  markers  for 
HCV  even  though  the  blood  screened 
negative  for  HCV.  These  blood  banks 
would  report  fewer  components 
previously  shipped  to  transfusion 
services  (Ref.  3,  p.  1180). 

The  agency  accepts  that  some 
collecting  establishments  may  have 
more  previously  donated  components 
than  suggested  by  the  CDC  data. 
However,  ABC  establishments  receive 
only  about  half  of  the  annual  donations 
in  the  United  States.  We  assume  that  the 


CDC  survey  findings  are  representative 
of  the  remaining  blood  donations. 

Taking  the  average  of  the  midpoint  of 
the  range  reported  in  comments  on  the 
proposed  rule  (i.e.,  5  components)  and 
the  CDC  survey  findings  (i.e.,  1.112 
components),  we  increase  the  estimated 
average  number  of  previously  donated 
components  for  each  donation  from  1.1 
to  3.1  (3.06  =  (5  +  1.112)/ 2). 

2.  The  Number  and  Type  of  Entities 
Affected 

The  final  rule  will  affect 
establishments  that  collect,  process,  and 
ship  blood  and  blood  components,  and 
establishments  that  transfuse  those 
products.  The  affected  entities  include 
commercial  plasma  centers,  regional 
and  community  blood  collection  or 
donation  centers,  hospitals  that  operate 
blood  collection  centers,  and  facilities 
that  transfuse  blood  products.  In  the 
United  States,  there  are  981  registered 
blood  collection  establishments  and  60 
licensed  plasma  collection 
establishments  listed  with  FDA’s  Office 
of  Blood  Research  and  Review  (OBRR) 
(i.e.,  a  total  of  1,041  establishments). 
CMS  has  records  of  another  4,980 
establishments  that  transfuse  blood  and 
blood  components. 

With  the  exception  of  hospitals  that 
both  collect  and  transfuse  blood 
products,  establishments  affected  by  the 
final  rule  will  either  act  as  a  blood 
collection  establishment  or  as  a 
consignee  (i.e.,  a  transfusion  service), 
but  not  both.  To  distinguish  the  impact 
of  the  requirements  on  blood  collection 
establishments  and  consignees,  the  final 
rule  provisions  affecting  each  type  of 
establishment  will  be  treated  separately 
in  the  analysis  that  follows. 

3.  Estimated  Impact  on  Blood  and 
Plasma  Collection  Establishments 

First,  we  present  the  costs  that  are  the 
same  for  all  collection  establishments, 
regardless  of  the  number  of  “lookbacks” 
performed.  Second,  we  discuss  the  costs 
that  vary  according  to  how  many 
“lookbacks”  occur. 

a.  Fixed  costs — Standard  operating 
procedures  and  record  retention.  Each 
blood  or  plasma  collection 
establishment  must  perform  a  one-time 
review  and  reconcile  its  current  SOPs 
with  the  requirements  of  the  final  rule. 
In  the  analysis  for  the  proposed  rule, 
FDA  estimated  a  staff  medical 
technologist  will  need  an  additional  40 
hours  to  review  and  update  SOPs  for  the 
following  actions:  (1)  Record  review;  (2) 
product  quarantine;  (3)  consignee 
notification  to  quarantine  identified 
products;  (4)  consignee  notification  of 
supplemental  (additional,  more  specific) 
test  results;  (5)  release,  destruction,  or 


relabeling  of  quarantined  products;  and 
(6)  donor  and  blood  product 
recordkeeping.  No  comments  on  this 
estimate  were  submitted  to  the  agency. 
Using  the  original  time  burden  and  the 
revised  loaded  hourly  wage  of  $33.84 
(Ref.  4),  each  establishment  will  incur 
one-time  costs  of  $1,354,  resulting  in  an 
industry-wide  cost  of  approximately 
$1.4  million  (40  hours  x  $33.84  per  hour 
X  1,041  establishments). 

The  final  rule  requires  that  blood  and 
plasma  collection  establishments  extend 
the  length  of  time  they  keep  individual 
product  records  from  5  to  10  years  after 
the  records  of  processing  have  been 
completed,  or  6  months  after  the 
expiration  date  for  the  individual 
product,  whichever  is  the  later  date. 
According  to  the  AABB  (formerly 
known  as  the  American  Association  of 
Blood  Banks),  all  establishments 
collecting  blood  in  the  United  States, 
including  the  American  Red  Cross  and 
America’s  Blood  Centers,  are  accredited 
by  their  organization  and  comply  with 
their  standards.  Current  AABB 
standards  require  that  establishments 
retain  records  10  years.  Because  the 
final  rule  will  not  affect  current  industry 
practices,  the  blood  collection  industry 
will  incur  no  additional  compliance 
costs  for  this  provision. 

b.  Variable  costs — HCV  “lookback.” 
The  agency  has  issued  several  draft 
guidances  describing  the  specific 
actions  blood  collection  establishments 
should  take  when  a  donor’s  screening 
test  is  reactive  for  HCV  or  if  the  blood 
collection  establishment  becomes  aware 
of  other  reliable  test  results  or 
information  indicating  evidence  of  HCV 
infection.  When  these  activities  are 
initiated  by  a  current  blood  donation, 
the  current  donation  is  destroyed  and 
the  set  of  actions  required  of  the 
collection  establishment  is  called  a 
prospective  “lookhack.”  However,  when 
“lookback”  is  triggered  by  an  historical 
review  of  blood  donor  testing  records, 
the  set  of  actions  is  called  an  historical 
or  retrospective  “lookback.” 

Although  the  actions  required  by  the 
prospective  and  retrospective 
“lookback”  provisions  of  the  final  rule 
are  similar,  the  timing  of  these  actions 
differs  between  the  two  “lookbacks.”  In 
general,  for  donors  with  reactive  test 
results  for  HCV,  the  collection 
establishment  must  take  the  following 
actions:  (1)  Review  records  to  identify 
any  other  hlood  donations  from  these 
donors,  (2)  quarantine  all  previously 
collected  in-date  components  from  the 
donors  that  were  intended  for  use  in 
another  person  or  for  further 
manufacture  into  injectable  products, 
and  (3)  notify  consignees  to  quarantine 
all  previously  collected  in-date 
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components -at  increased  risk  of 
transmitting  the  virus. 

A  collection  establishment  must 
perform  a  supplemental  test  (i.e.,  a  test 
more  specific  than  the  screening  test  as 
described  in  the  current  industry 
guidance)  for  HCV  on  the  current 
reactive  blood  sample.  For  reactive 
donations  identified  by  an  historical 
review  of  donor  testing  records,  if  no 
supplemental  test  was  performed  when 
the  donation  was  collected,  a  collection 
establishment  may  perform  a 
supplemental  test  on  a  frozen  sample 
from  the  same  reactive  donation  or  a 
fresh  sample  from  the  same  donor.  If  no 
further  supplemental  testing  is  possible 
for  the  retrospective  “lookback”,  a  blood 
collection  establishment  must  send  the 
reactive  test  results  to  the  consignee. 
Once  supplemental  or  other  required 
test  results  are  received,  both  types  of 
“lookback”  require  that  the  collecting 
establishment  do  the  following:  (1) 
Notify  consignees  of  these  test  results 
for  both  in-date  and  outdated  previously 
collected  components,  (2)  identify 
quarantined  in-date  components,  and 
(3)  take  the  appropriate  action  (i.e., 
release  from  quarantine,  destroy  the 
quarantined  components,  or  relabel  the 
components)  indicated  by  the  test 
results.  However,  collections  taken  more 
than  12  months  before  the  donor’s  most 
recent  nonreactive  screening  tests,  or  12 
months  before  the  donor’s  reactive 
direct  viral  detection  test  and 
nonreactive  antibody  screening  test  for 
HCV  are  exempt  ft’om  the  required 
record  review. 

Some  comments  requested  that  FDA 
specify  how  the  final  rule  will  affect 
plasma  establishments  because  HCV  is 
inactivated  when  pooled  plasma  is 
further  manufactured.  The  “lookback” 
requirements  of  the  final  rule  will  only 
affect  plasma  establishments  that  store 
and  distribute  unpooled  units  to 
consignees.  The  number  of  firms  in  this 
category  is  expected  to  be  small. 
Comments  from  a  plasma  industry  trade 
organization  support  the  agency’s  initial 


analysis  that  plasma  establishments  will 
only  be  minimally  affected  by  these 
requirements. 

i.  Prospective  HCV  “lookbacks.  ”  At 
the  May  2003  DHHS  Advisory 
Committee  meeting,  the  agency  reported 
that  FDA-inspected  blood  collection 
establishments  voluntarily  follow  the 
agency’s  draft  guidance  and  perform 
prospective  “lookback”  as  part  of  their 
standard  business  practices  (Ref.  1).  No 
parties  present  at  the  meeting  dissented 
from  this  statement.  Because  these 
provisions  of  the  final  rule  will  not 
•require  blood  collection  establishments 
to  change  their  current  practices,  the 
blood  collection  industry  will  not  incur 
any  additional  compliance  costs  for 
prospective  “lookback.” 

ii.  Retrospective  HCV  “lookback.” 

The  final  rule  requires  a  review  of 
historical  testing  records  for  donations 
collected  prior  to  the  effective  date  of 
the  final  rule.  Within  1  year  of  the 
effective  date  of  the  final  rule,  blood 
establishments  must  complete  the 
retrospective  “lookback”  as  described 
previously  in  this  document.  Because 
industry  did  not  comment  on  the 
agency’s  initial  estimate  of  the 
compliance  costs  for  the  retrospective 
“lookback,”  the  cost  per  consignee 
notification  remains  unchanged  from 
the  initial  analysis  (65  FR  69378  at 
69396). 

Published  and  unpublished  data  from 
CDC  suggest  that  188,448  components 
from  donors  screened  with  single¬ 
antigen  screening  tests  and  105,706 
components  from  donors  screened  with 
multi-antigen  screening  tests  require 
retrospective  “lookback”  by  blood 
collection  establishments  (Ref.  3).  In 
their  survey  of  the  blood  industry,  CDC 
found  that  by  1999,  blood  collection 
establishments  had  completed  about  85 
percent  of  the  retrospective  “lookback” 
based  on  reactive  multi-antigen  tests  or 
approximately  30  percent  of  the  entire 
retrospective  “lookback”  (Ref.  3). 
Adjusting  our  initial  estimate  to  account 
for  completion  of  85  percent  of  blood 


collection  establishments’  “lookbacks” 
based  on  reactive  multi-antigen  test 
results,  blood  collection  establishments 
must  conduct  no  more  than  204,000 
“lookbacks”  [188,448  components 
screened  with  single-antigen  tests  + 

((100  percent  -  85  percent)  x  105,706 
components  screened  with  multi¬ 
antigen  tests)].  At  the  estimated  cost  of 
$113  per  notification,  blood  collection 
establishments  will  spend  about  $23 
million  (i.e.,  $22.9  million  =  203,775 
components  x  $112.50)  to  comply  with 
the  retrospective  “lookback”  provisions 
of  the  final  rule,  or  $2.7  million  per  year 
when  annualized  for  10  years  at  a  3 
percent  discount  rate  and  $3.3  million 
when  annualized  at  7  percent. 
Furthermore,  “lookback”  efforts  have 
continued  since  the  CDC  survey  was 
conducted.  Although  CDC  has  not 
conducted  a  follow-up  survey,  informal 
contacts  with  the  blood  collection 
industry  have  indicated  that  a 
substantial  portion  of  the  retrospective 
“lookback”  has  already  been  completed. 
Thus,  $23  million  represents  an  upper 
bound  for  the  compliance  costs  of  the 
retrospective  “lookback.”  If,  for 
example,  “lookback”  based  on  multi¬ 
antigen  screening  tests  has  been 
completed,  the  one-time  cost  for 
“lookback”  based  on  the  older  single¬ 
antigen  screening  test  will  be  $21 
million  (188,448  components  x  $112.50 
per  component),  or  $2.5  million 
annualized  for  10  years  at  a  3  percent 
discount  rate  and  $3.0  million 
annualized  at  7  percent. 

c.  Total  costs  for  blood  collection 
establishments.  The  costs  of  the  final 
rule  for  blood  collection  establishments 
are  shown  in  table  1  of  this  document. 
FDA  estimates  that  the  blood  collection 
industry  will  incur  total  one-time  costs 
to  revise  SOPs  and  complete  the 
retrospective  “lookback”  of  up  to  $24.3 
million.  Over  10  years,  the  annualized 
costs  equal  about  $2.9  million  at  a  3 
percent  discount  rate  and  $3.5  million 
at  a  7  percent  discount  rate. 


Table  1.— Costs  of  the  Final  Rule  for  Blood  Collection  Establishments^ 


1 

Number  Affected 

- 1 

Current  Compliance 

One-Time  Costs 

Annualized  Costs  ($  million) 

Rate  (percent) 

($  million) 

3  percent 

7  percent 

Review  and  revise  SOPs 

1,041 

0 

1.4 

0.2 

0.2 

Retain  records  for  10  years 

1,041 

100 

— 

— 

— 

Prospective  “lookback" 

981 

100 

— 

— 

— 

Retrospective  “lookback’’^ 

981 

30+ 

22.9 

2.7 

3.3 

Total 

24.3 

2.9 

3.5 

'  Numbers  may  not  sum  due  to  rounding. 
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2 This  upper  bound  estimate  assumes  that  at  least  30  percent  of  the  retrospective  “lookback”  has  been  completed,  including  85  percent  of  the 
“lookback”  based  on  the  multi-antigen  screening  test  and  no  “lookbacks”  based  on  the  single-antigen  screening  test. 


4.  Estimated  Impact  on  Blood  Product 
Consignees  (Transfusion  Services) 

Similar  to  the  analysis  for  blood  and 
plasma  collection  establishments,  we 
focus  first  on  the  costs  that  are 
independent  of  the  number  of 
“lookbacks”  conducted  and  then  on  the 
costs  that  vary  according  to  how  many 
“lookbacks"  consignees  perform. 

a.  Fixed  costs — Standard  operating 
procedures  and  record  retention. 

SimilcU  to  blood  collection 
establishments,  consignees  must  also 
review  and  adapt  their  current  SOPs  to 
the  requirements  of  the  final  rule. 
Specifically,  consignees  must  have 
procedures  for  the  required  set  of 
actions  to  take  when  notified  by  a  blood 
collection  establishment  that  the 
consignee  received  blood  products  at 
increased  risk  of  transmitting  HCV 
infection.  These  actions  include  the 
following:  (1)  Identifying  and 
quarantining  affected  in-date  unpooled 
blood  components,  and  (2)  processing 
quarantined  in-date  unpooled  blood 
components  according  to  the  results  of 
a  supplemental  test.  Moreover,  when 
the  supplemental  test  for  HCV  is 
positive  or  there  is  no  available 
supplemental  test  for  a  reactive 
screening  test,  the  consignee  must  notify 
blood  transfusion  recipients  that  they 
received  blood  products  at  increased 
risk  of  transmitting  the  HCV  infection. 
Because  consignees  already  have  SOPs 
in  place  for  HIV  “lookback,”  FDA 
estimated  that  an  average  of  16 
additional  hours  would  be  needed  by 
each  consignee  to  adapt  or  modify 
current  procedures.  We  did  not  receive 
any  comments  on  the  estimate  of  this 
time  burden:  therefore  it  remains 
unchanged  for  the  final  analysis.  At  the 
revised  hourly  wage  of  $33.84  with 
benefits  for  a  staff  medical  technologist 
(Ref.  4),  each  consignee  will  incur  one¬ 
time  costs  of  $541,  or  about  $2.7  million 
for  the  entire  industry  ($33.84  per  hour 
X  16  hours  X  4,980  consignees). 

The  final  rule  requires  that  consignees 
increase  the  time  they  keep  records  from 
5  to  10  years.  Although  the  agency  did 
not  include  the  annual  cost  of  keeping 
records  for  a  longer  period  in  the 
analysis  for  the  proposed  rule,  it  may 
take  40  hours  for  a  computer 
programmer  to  perform  routine 
maintenance  of  these  additional  records. 
At  a  wage  of  $34.00  per  hour  including 
benefits  (Ref.  5),  a  consignee  would 
spend  an  additional  $1,360  annually  to 
conform  to  this  provision  of  the  final 
rule.  However,  according  to  the  AABB, 
80  percent  of  the  consignees  are 


accredited  by  the  AABB  and  already 
comply  with  their  standards,  including 
retaining  records  for  10  years.  Taking 
AABB  compliance  into  account,  the 
final  economic  analysis  includes 
additional  costs  of  maintaining  records 
for  20  percent  of  the  consignees,  a  total 
annual  cost  of  $1.4  million  ($34.00  per 
hour  X  40  hours  x  4,980  consignees  x  20 
percent). 

b.  Variable  costs — HCV  “lookback.  ” 
The  prospective  and  retrospective 
provisions  of  the  final  rule  require  a 
similar  set  of  actions  by  the  consignee, 
although  the  amount  of  time  a  consignee 
may  take  to  complete  an  action  varies. 
The  HCV  “lookback”  provisions  of  the 
final  rule  require  that  upon  notification 
that  a  consignee  was  shipped  blood  or 
blood  components  at  increased  risk  of 
transmitting  HCV  infection,  the 
consignee  must  quarantine  all  identified 
in-date  unpooled  blood  components, 
and  make  a  reasonable  effort  to  notify  i 
any  recipients  of  blood  components 
from  donors  confirmed  HCV  positive  of 
the  increased  risk  posed  by  these 
products.  The  consignees  may  notify  the 
recipient’s  physician  of  record  or  notify 
the  recipient  directly.  If  the  transfusion 
recipient  is  a  minor  or  adjudged 
incompetent  by  a  State  court,  the 
consignees  would  be  required  to  notify 
the  recipient’s  legal  representative  or 
the  recipient’s  physician  of  record.  Once 
supplemental  test  results  on 
quarantined  in-date  unpooled  products 
are  received,  the  consignee  must  take 
the  appropriate  action  indicated  by 
those  results  (i.e.,  release  from 
quarantine,  destruction,  or  relabeling  of 
affected  blood  products). 

Consignee  costs  can  be  separated  into 
product  quarantine  costs  and  recipient 
notification  costs.  Based  on  the  amount 
of  time  required  to  complete  the 
different  actions,  the  agency  estimates 
that  the  product  quarantine  accounts  for 
about  40  percent  of  the  unit  cost  ($66  = 
40  percent  x  $165)  while  the  recipient 
notification  accounts  for  the  other  60 
percent  of  the  unit  cost  ($99  =  60 
percent  x  $165).  Although  consignees 
did  not  comment  on  the  agency’s  initial 
estimate  that  it  would  cost  $165  to 
comply  with  all  of  the  “lookback” 
provisions  for  each  affected  component, 
Los  Angeles  County  recently  reported 
that  a  vendor  was  paid  $118  per  patient 
to  abstract  health  records,  locate  and 
notify  transfusion  recipients,  and  give 
pretest  counseling  (Ref.  6).  Without 
other  data,  for  both  the  prospective  and 
retrospective  “lookbacks,”  we  continue 
to  use  $66  as  the  cost  of  product 


quarantine,  but  increase  the  cost  of 
recipient  notification  from  $99  to  $118, 
based  on  the  experience  of  the  Los 
Angeles  County. 

i.  Prospective  HCV  “lookback.” 
According  to  agency  inspectors,  FDA- 
inspected  consignees  voluntarily  follow 
the  agency’s  draft  guidance  and 
currently  comply  with  all  requirements 
of  prospective  “lookback.”  Although  we 
have  no  data  that  directly  measure  the 
number  of  “lookbacks”  FDA-inspected 
establishments  conduct,  we  expect  the 
number  will  be  proportional  to  the 
number  of  transfusions  given  in  these 
establishments.  Using  data  from  the 
American  Hospital  Association, 
Healthcare  Cost  and  Utilization  Project, 
and  FDA’s  Center  for  Biologies 
Evaluation  and  Research’s  registration 
list,  we  estimate  that  FDA-inspected 
establishments  give  between  25  percent 
and  35  percent  of  all  transfusions  (Refs. 

7  and  8).  We  assume  for  this  analysis 
that  CMS-inspected  establishments 
account  for  between  65  percent  and  75 
percent  of  all  transfusions.  Some  CMS- 
inspected  establishments  currently 
conduct  prospective  “lookback;”  in  the 
absence  of  data  on  the  actual  number, 
we  assume  for  this  analysis  that  all 
CMS-inspected  establishments  will 
need  to  comply  with  the  requirements 
of  prospective  “lookback.”  This 
assumption  may  overstate  the  actual 
costs  of  prospective  “lookback”  by  no 
more  than  $120,000  annually. 

Consignees  will  quarantine  blood 
components  when  notified  that  they 
received  components  from  a  donor  who 
subsequently  tested  reactive  on  a 
screening  test  for  HCV.  All  other 
“lookback”  actions  would  be  triggered 
when  the  consignee  receives 
supplemental  test  results  for  the  donor. 
When  notified  that  they  received  blood 
components  from  donors  who  are 
confirmed  HCV  positive  with  a 
supplemental  test,  consignees  must 
attempt  to  notify  recipients  of  those 
blood  components.  The  proposed  rule 
would  have  required  consignees  make  at 
least  three  attempts  to  notify  a 
transfusion  recipient.  Several  comments 
expressed  concern  that  it  would  be 
costly  to  continue  attempts  to  contact  an 
individual  who  no  longer  resides  at  the 
last  known  address  in  the  recipient’s 
medical  records.  In  response  to  these 
comments,  the  final  rule  removes  the 
prescriptive  language  concerning  the 
number  of  notification  attempts.  Under 
the  final  rule,  consignees  must  make  a 
reasonable  attempt  to  contact  any 
affected  transfusion  recipient  within  12 
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weeks  of  receipt  from  the  collecting 
establishment  of  the  donor’s 
supplemental  test  results  indicating 
evidence  of  HCV  infection,  or  receipt  of 
the  reactive  screening  test  if  a 
supplemental  test  result  is  not  available. 

Based  on  the  HCV  prevalence  levels 
reported  by  the  American  Red  Cross  for 
2000,  about  2,400  components  could 
trigger  “lookback”  (780  donations  from 
HCV-infected  donors  x  3.1  components 
per  donation)  (Ref.  1).  The  CDC  survey 
found  that  on  average  about  85  percent 
of  the  at-risk  components  sent  to 
consignees  were  transfused  (Ref.  3).  For 
the  emalysis  of  the  proposed  rule,  we 
assumed  that  no  patient  would  receive 
more  than  one  affected  component.  This 
assumption  suggests  that  consignees 
will  quarantine  about  2,400  components 
and  attempt  about  2,050  recipient 
notifications  (780  HCV  positive  donors 
X  3.1  components  per  donor  x  85 
percent  transfused). 

Because  CMS-inspected  consignees 
account  for  about  65  percent  to  75 
percent  of  the  nurhber  of  transfusions, 
the  annual  costs  for  consignees  to 
conduct  the  prospective  “lookback” 
actions  range  from  $260,000  to  $300,000 
[65  percent  by  CMS-inspected 
establishments  x  (2,400  components 
annually  triggering  quarantine  x  $66  per 
component  quarantine  +  2,050 
components  annually  triggering 
recipient  notification  x  $118  per 
recipient  notification)  to  75  percent  by 
CMS-inspected  establishments  x  (2,400 
components  annually  triggering 


quarantine  x  $66  per  component 
quarantine  +  2,050  components 
annually  triggering  recipient 
notification  x  $118  per  recipient 
notification)].'* 

ii.  Retrospective  HCV  “lookback.” 
Retrospective  “lookback”  will  be 
triggered  when  a  blood  collecting 
establishment  notifies  a  consignee  that  a 
review  of  historical  records  for  blood 
donations  screened  with  multi-antigen 
or  single-antigen  tests  shows  that  an  at- 
risk  blood  component  may  have  been 
sent  to  the  consignee.  For  consignees 
that  also  collect  blood,  it  is  likely  that 
these  consignees  will  identify  additional 
at-risk  components  among  their 
historical  donor  testing  records.  Once 
the  consignee  becomes  aware  that  it 
received  an  at-risk  blood  component,  it 
must  complete  the  required  “lookback” 
actions  within  1  year. 

From  their  interim  survey  findings 
published  in  1999,  CDC  estimated  that 
115,228  components  screened  with 
multi-antigen  tests  will  trigger 
retrospective  “lookback”  by  consignees. 
However,  CDC  also  estimated  that 
consignees  had  completed  80  percent  of 
retrospective  “lookback,”  including 
recipient  notification,  for  these 
components^  (Ref.  3).  According  to 
unpublished  CDC  data,  an  additional 
188,448  components  from  donors 
screened  with  the  single-antigen  tests 
could  trigger  “lookback”  by  consignees. 
VVe  lack  information  to  estimate  the 
total  number  of  “lookbacks”  that  will  be 
based  on  single-antigen  tests  and  thus 


retain  the  number  of  components 
screened  with  single-antigen  tests  (i.e., 
188,448  components)  used  in  the 
analysis  of  the  proposed  rule.  Adjusting 
our  initial  estimate  of  the  number  of 
components  screened  with  multi¬ 
antigen  tests  by  80  percent  to  account 
for  “lookbacks”  completed  by  1999, 
consignees  have  no  more  than  212,000 
components  [188,448  components 
screened  with  single-antigen  tests  -f 
((100  percent  -  80  percent  completion 
rate)  x  115,228  components  screened 
with  multi-antigen  tests)]  requiring 
action.  At  a  total  unit  cost  of  $184  ($66 
+  $118)  per  component  triggering 
“lookback”,  the  estimated  one-time  cost 
associated  with  the  review  of  historical 
testing  records  is  about  $39  million 
(211,494  components  x  $184  / 
component).  If  all  retrospective 
“lookbacks”  based  on  the  multi-antigen 
screening  test  have  been  completed, 
consignees  will  only  incur  additional 
one-time  costs  of  $35  million  (188,448 
components  x  $184  /  component). 

c.  Total  costs  for  consignees.  Table*2 
of  this  document  shows  the  costs  of  the 
final  rule  for  blood  product  consignees. 
Industry  will  incur  up  to  $1.7  million  in 
annual  costs  for  the  prospective 
“lookback”  provisions  and  to  retain 
records  for  10  years,  and  up  to  $42 
million  in  one-time  costs  for  SOPs  and 
the  retrospective  “lookback”  based  on 
historical  review  of  records.  The 
annualized  costs  of  the  final  rule  over 
10  years  at  3  and  7  percent  interest  rates 
will  be  $6.5  and  $7.6  million. 


Table  2.— Costs  of  the  Final  Rule  for  Consignees  (Transfusion  Services)^ 


i 

! 

Current  Compliance 

One-Time  Costs 

~  1 

Annual  Costs  | 

Annualized  Costs  ($  million) 

i 

Rate  (percent) 

_ _ i 

($  million) 

($  million)  j 

3  percent  j 

7  percent 

Revievw  and  revise  SOPs 

0 

2.7 

0.3 

0.4 

Retain  records  for  10  years 

80 

- j 

1  1.4 

1.4 

1.4 

Prospective  “lookback” 

25  to  35 

0.3  -  0.3 

0.3  -  0.3 

0.3  -  0.3 

Retrospective  “lookback”^ 

30-t- 

38.9 

I 

*  aft 

1  i 

5.5 

Total 

41.6 

1.6  -  1.7 

j  6.5  -  6.5 

7.5  -  7.6 

*  Numbers  may  not  add  due  to  rounding. 

2  This  upper  bound  estimate  assumes  that  at  least  30  percent  of  the  retrospective  “lookback”  has  been  completed,  including  80  percent  of  the 
lookbacks”  based  on  the  multi-antigen  screening  test  and  no  “lookbacks”  based  on  the  single  antigen  screening  test. 


5.  Smnmary  of  SOP,  Record  Retention 
and  “Lookback”  Costs 

Table  3  of  this  document  summarizes 
the  estimated  costs  of  the  final  rule  for 
blood  collection  establishments  and 


*  With  10  components,  we  estimate  that 
consignees  attempt  from  4,350  to  5,020  recipient 
notifications  at  an  annual  “lookback”  cost  from 
$800,000  to  $925,000. 


consignees.  The  one-time  costs  for 
retrospective  “lookback”  and  to  revise 
procedures  will  be  $65.9  million. 
Because  blood  collecting  establishments 
have  1  year  after  the  effective  date  of  the 


^This  differs  from  the  105,706  components  that 
CDC  estimated  for  collection  establishments 
because  some  consignees  identified,  among  their 
own  collections,  additional  at-risk  components  that 
had  been  screened  with  multi-antigen  tests. 


final  rule  to  complete  their  review  of 
historical  records  and  consignees  have  1 
year  after  being  notified  by  collecting 
establishments  to  complete  their 
recipient  notifications,  we  expect  that 


Moreover,  CDC  found  that  completion  rates  for 
retrospective  “lookback”  based  on  multi-antigen 
tests  varied  for  blood  collection  establishments  (i.e., 
85  percent  completion  rate)  and  consignees  (i.e.,  80 
percent  completion  rate). 
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the  one-time  costs  will  be  incurred  over  range  from  $9.3  million  to  $9.4  million  estimate  the  testing  and  treatment  costs 
a  2  year  period.  Over  10  years,  the  total  for  a  3  percent  discount  rate  and  $11.0  for  transfusion  recipients  in  the  benefits 
annualized  costs  of  these  activities  will  million  for  a  7  percent  discount  rate.  We  section. 


Table  3.— SOP,  Record  Retention  and  “Lookback”  Costs  of  the  Final  Rule’ 


One-Time  Costs 

! 

Annual  Costs 

Annualized  Costs  ($  million) 

($  million) 

($  million) 

3  percent 

7  percent 

Review  and  revise  SOPs 

! 

o.'s 

0.6 

Retain  records  for  10  years 

1.4 

1.4 

1.4 

Prospective  “lookback” 

i 

0.3  -  0.3 

0.3  -  0.3 

0.3  -  0.3 

Retrospective  “lookback” 

61.8 

7.2 

8.8 

Total 

65.9 

1.6  -  1.7 

9.3  -  9.4 

11.0  -  11.0 

'  Numbers  may  not  add  due  to  rounding. 


B.  Benefits  of  the  Final  Buie 
1.  Overview 

The  final  rule  will  help  ensure  the 
continued  safety  of  the  blood  supply. 
FDA  is  requiring  specific  blood  safety 
procedures  designed  to  minimize  risk  to 
the  blood  supply  and,  in  the  rare  cases 
that  patients  receive  at-risk  blood  or 
blood  components,  to  inform  those 
recipients. 

Prior  to  1990,  with  no  reliable  test 
licensed  to  screen  blood  donations  for 
HCV,  the  risk  of  transmission  from 
blood  transfusion  was  1:200  according 
to  CDC.  Improvements  in  test  accuracy 
have  reduced  these  risks  dramatically  so 
that  current  repeat  donor  screening  tests 
based  on  nucleic  acid  amplification 
technology  are  associated  with  a  less 
than  a  1:1.6  million  risk  of  transfusion- 
related  transmission  of  HCV  (Ref.  9). 
Even  though  transfusion  of  HCV- 
infected  blood  components  is  no  longer 
one  of  the  primary  ways  people  acquire 
the  infection,  HCV  can  still  go 
undetected  in  blood  collected  from 
donors  during  the  window  period  before 
screening  tests  can  detect  the  presence 
of  the  virus.  Because  70  to  75  percent 
of  HCV  infections  are  asymptomatic,  if 
recipients  of  blood  products  at 
increased  risk  of  HCV  transmission 
become  infected,  most  would  not  show 
any  symptoms  of  the  infection  for 
several  years  and  would  not  know  to 
seek  treatment  in  the  early  stages  of  the 
infection. 

Once  information  becomes  available 
that  blood  from  an  infected  donor  may 
have  entered  the  blood  supply,  it  is 
medically  ethical  to  iiiform  identified 
transfusion  recipients  of  their  HCV  risk. 
Timely  notification  of  possible  HCV 
infection  gives  recipients  the  chance  to 
be  tested  and,  if  infected,  obtain 
treatment  and  coimseling,  and  take 
preventive  measures  to  avoid 


transmitting  HCV  to  others.  When 
treatment  is  initiated  early  in  an 
infection,  the  best  and  most  cost 
effective  outcomes  are  achieved.  For 
example,  Bennett  and  others  showed 
that  the  years  of  life  gained  and  cost 
effectiveness  of  interferon-alpha2b 
treatment  decreased  as  the  age  of  the 
patient  increased,  from  3.1  years  at  $500 
per  year  of  life  extended  (YLE)  for  20- 
year-old  patients  to  22  days  at  $62,000 
per  YLE  for  70-year-old  patients  (Ref. 

10).  Moreover,  because  HCV  infection 
may  be  associated  with  chronic  liver 
disease,  cirrhosis  and  hepatocellular 
carcinoma,  an  informed  recipient  can  ’ 
take  steps  to  protect  his  or  her  liver 
function,  such  as  decreasing  or 
eliminating  alcohol  consumption  and 
carefully  monitoring  the  hepatic  effects 
of  any  prescription  or  over-the-counter 
drugs  and  herbal  supplements. 

Notification  will  cause  some 
recipients  to  seek  testing  and  medical 
advice.  Once  diagnosed  with  HCV 
infection,  some  people  will  obtain 
treatment  that  would  otherwise  not  have 
been  received  in  the  absence  of 
“lookback.”  These  treatments  lead  to 
the  health  benefits  from  this  final  rule. 

In  what  follows,  we  have  estimated 
these  benefits,  and  the  medical  and 
other  health-care  costs. 

2.  Estimate  of  Improved  Patient 
Outcomes:  Gains  in  Quality-Adjusted 
Life  Years 

New'ly  identified  recipients  who  test 
positive  for  HCV  may  receive  drug 
therapy  for  the  previously  unknown 
HCV  infection.  Markov  models  based  on 
the  results  of  clinical  trials  suggest  that, 
in  many  cases,  drug  therapy  will 
improve  patient  outcomes,  measured  as 
a  gain  in  quality-adjusted  life  years.® 


®  A  cost-effectiveness  model  (i.e.,  Markov  model) 
of  a  drug  therapy  begins  at  a  defined  health  state 
and  fallows  how  a  drug  therapy  affects  patient 


However,  drug  therapy  is  not 
recommended  for  all  patients  with 
chronic  HCV  infection.  Most  clinical 
trials  exclude  up  to  two-thirds  of  the 
patients  with  an  HCV  infection  (Ref.  11). 
We  expect  that  newly  identified 
recipients  infected  with  HCV  would  not 
differ  from  HCV-infected  individuals  in 
the  general  population.  Therefore,  in 
contrast  to  the  initial  estimate,  this 
analysis  assumes  that  only  33  percent  of 
the  newly  identified  recipients  would 
receive  drug  therapy. 

For  the  proposed  rule  we  used  the 
Markov  model  fi'om  Kim  and  others  that 
predicted  a  gain  of  0.25  quality-adjusted 
life  years  with  6  months  of  interferon 
monotherapy  (Ref.  12).^  No  comments 


outcomes  and  lifetime  health  care  costs.  Models  use 
transitional  probabilities  between  health  states  to 
simulate  the  timing  of  patient  outcomes.  Each 
health  state  is  assigned  a  (1)  health  care  cost  per 
unit  of  time  and  (2)  quality  of  life  utility  between 
0  and  1.  The  quality-adjusted  life  years  are  defined 
as  the  number  of  years  that  a  patient  remains  in  a 
particular  health  state,  adjusted  by  the  quality  of 
life  utility  for  that  health  state.  Summing  the 
quality-adjusted  life  years  for  all  health  states  totals 
the  quality-adjusted  life  years  for  a  particular  drug 
therapy.  The  health  care  costs  for  a  particular  health 
state  are  the  product  of  the  health  care  costs  per 
unit  time  and  the  amount  of  time  the  patient 
remains  in  the  health  state.  Summing  the  health 
care  costs  for  all  health  states  totals  the  health  care 
costs  for  a  particular  drug  therapy.  The  cost  per 
quality-adjusted  life  year  is  the  total  health  care 
costs  divided  by  the  number  of  quality-adjusted  life 
years.  Treatment  costs  and  changes  in  quality- 
adjusted  life  ^ears  associated  with  different 
therapies  can  be  used  to  compare  the  cost- 
effectiveness  of  different  drug  therapies  for  the 
same  condition. 

'  Kim  and  others  developed  a  Markov  model  that 
compares  the  long-term  outcomes  for  treatment  of 
HCV  between:  (1)  No  treatment  emd  (2)  treatment 
with  interferon-alpha  for  6  months.  Beginning  with 
a  state  of  chronic  HCV  infection,  patients  may  be 
cured  or  transition  to  other  health  states  including 
compensated  cirrhosis,  decompensated  cirrhosis, 
hepatocellular  carcinoma,  orthotopic  liver 
transplantation,  and  death.  Each  simulation  run 
includes  4,000  patients,  stratiffed  by  age  (30,  40^  50 
and  60  years  old).  Age  cohorts  were  fiuther  divided 

Continued 
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were  received  on  the  method  we  used 
to  estimate  the  gain  in  quality-adjusted 
life  years.  However,  newer  studies  have 
found  that  treatment  with  interferon  and 
ribavirin  yield  better  outcomes  than 
treatment  with  interferon  alone.  Because 
the  Kim  model  only  examines  gains 
from  treatment  with  now-obsolete 
therapies,  ovu  initial  analysis  predicts 
lower  benefits  than  would  be  achieved 
with  current  treatment  regimes. 

Models  on  the  effects  of  combination 
therapy  predict  gains  ranging  from  0.3 
to  2.8  quality-adjusted  life  years  per 
person  treated  (Ref.  13).  Differences  in 
how  models  simulate  the  progression  of 
chronic  HCV  infection  make 
comparison  of  published  models 
difficult.  For  this  analysis,  we  have 
selected  the  model  by  Younossi  and 
others  (Ref.  14)  because  it  estimates  a 
disease  progression  similar  to  that  used 
by  Kim  and  others  (Ref.  12).® 

3.  Costs  of  Diagnostic  Testing 

a.  Cost  of  screening  tests.  Screening 
recipients  for  HCV  infection  would  cost 
about  $49  for  the  screening  test, 
including  $30  for  the  laboratory  test 
(Ref.  15),  and  $19  for  15  minutes  of  a 
physician’s  time  at  homly  wages  plus 
benefits  of  $77  ($30  ■}■  (0.25  hours  x 
$59.04  per  hour  x  1.3)).  Although  it  is 
uncertain  how  much  time  consumers 
will  lose  taking  this  test,  we  estimate 


about  1  hour  with  an  average  value  of 
$22.61. 

b.  Cost  of  supplemental  tests.  Because 
about  35  percent  of  reactive  screening 
results  are  false  positives,  the  cost  of  the 
supplemental  test  will  vary  depending 
on  whether  medical  counseling  is 
provided.  When  a  test  result  is  positive, 
supplemental  testing  costs  about  $158, 
including  $81  for  the  laboratory  test 
(Ref.  15),  and  about  $77  for  1  hour  of  ai' 
physician’s  time  ($81-1-  (1  hour  x  $59.04 
per  hour  x  1.3)).  With  the  additional 
time  for  counseling,  a  patient  might  lose 
up  to  2  hours  valued  at  $45.22  (2  hours 
X  $22.61  per  hour),  With  a  negative 
supplemental  test  result  (i.e.,  a  false 
positive  reactive  screening  result), 
medical  counseling  is  unnecessary, 
reducing  the  cost  to  about  $100, 
including  $81  for  the  laboratory  test  and 
$19  for  15  minutes  of  a  physician’s  time 
($81  +  (0.25  hours  x  $59.04  per  hour  x 
1.3)).  Moreover,  patients  would  lose 
about  1  hour  for  a  cost  of  about  $22.61. 

c.  Cost  of  HCV  genotype  testing.  ^ 
Accounting  for  about  75  percent  of  all 
chronic  HCV  infections,  genotype  1 
HCV  is  more  difficult  to  treat  than  other 
genotypes  and  requires  a  longer  course 
of  drugs.  Viral  genotyping  will  cost 
about  $486  for  the  laboratory  test. 
Similar  to  other  diagnostic  blood  work, 
patients  can  lose  up  to  $22.61  for  1  hour 
of  time. 


d.  Cost  of  liver  biopsy.  A  liver  biopsy 
can  measure  whether  an  HCV  infection 
has  progressed  to  liver  disease.  Needle 
biopsies  account  for  about  95  percent  of 
the  diagnostic  liver  biopsies  associated 
with  HCV  infection.  In  about  5  percent 
of  cases,  a  more  invasive  procedure 
such  as  a  wedge  biopsy  may  be 
required.  The  needle  biopsy  costs  about 
$560,  including  $455  for  the  facilities 
and  $105  for  the  physician’s  time  (82 
minutes  /  60  minutes  per  hour  x  $59.04 
per  hour  x  1.3).  In  addition,  patients 
might  lose  up  to  2.5  hours  with  a  value 
of  $56.50  ($22.61  per  hour  x  2.5  hours). 
In  contrast  to  the  needle  biopsy,  the 
wedge  biopsy  requires  a  median  stay  of 
4  days  in  the  hospital  and  can  cost 
about  $10,280,  including  $9,858  for 
hospital  charges  (Ref.  16)  and  about 
$422  for  a  physician  to  follow-up  after 
the  biopsy  (5.5  hours  x  $59.04  per  hour 
X  1.3)  (Ref.  17).  Moreover,  because  some 
mortality  risk  exists  with  this 
procedure,  patients  and  their  families 
may  experience  anxiety  before  the 
surgery.  However,  we  have  no  data 
quantifying  the  value  to  avoid  this 
anxiety  or  any  pain  associated  with  the 
biopsy. 

■  e.  Summary  of  testing  costs.  Table  4 
of  this  document  summarizes  the  costs 
of  the  diagnostic  tests  used  in  the 
benefits  analysis.  The  table  also 
includes  the  average  number  of  hours 
that  patients  lose  for  each  test. 


Table  4. — Costs  of  Diagnostic  Tests  and  Lost  Time^ 


Type  of  Test 

Laboratory 

Cost 

Physician 

Time 

(minutes) 

Cost  of 

Physician  Time^ 

Lost  Patient 
Time 

Value  of  Lost 
Time3 

Total  Cost 

HCV  screening  test 

$30 

15 

$19 

1  hr 

$23 

$72 

Supplemental  test; 

1 

Negative  results 

$81 

15 

$19 

1  hr 

$123 

Positive  results 

$81 

60 

$77 

2  hr 

$203 

HCV  genotyping 

$486 

0 

0 

1  hr 

$23 

$509 

Liver  biopsy: 

Needle  biopsy 

$455 

82 

$105 

2.5  hr 

$57 

$616 

Wedge  biopsy 

$9,858 

330 

$422 

4  days 

$2,224’» 

$12,504 

’  Numbers  may  not  sum  or  multiply  due  to  rounding. 

2  Valued  at  a  loaded  hourly  wage  of  $76.75  ($59.04  per  hour  with  30  percent  benefits). 

3  Valued  at  $22.61  per  hour. 

^This  includes  the  willingness  to  pay  to  avoid  a  0.03  percent  mortality  risk,  using  $5  million  as  the  value  of  a  statistical  life. 


equally  by:  (1)  Gender,  and  (2)  virulence  of  the 
infection.  Quality  of  life  utilities  for  each  health 
state  were  elicited  firom  medical  professionals  with 
a  generic  instrument. 

B  Although  the  Younossi  model  simulates  long¬ 
term  outcomes  of  six  drug  treatment  regimes 
compared  with  the  no  treatment  option,  for  this 
analysis  we  only  compare  the  residts  of:  (1)  No 
treatment,  and  (2)  combination  treatment  with 
interferon  and  ribavirin  following  virus  genotyping. 
Similar  to  the  Kim  model,  the  Younossi  model 
begins  with  chronic  HCV  infection.  Some 
transitional  probabilities  differ  between  the  two 


models,  because  Younossi  and  others  based  their 
probabilities  on  different  published  findings.  The 
Younossi  model  simulates  outcomes  for  cohorts  of 
identical  patients,  using  a  45-year-old  man  as<the 
reference  patient.  Sensitivity  analyses  using  two 
alternate  ages  for  the  reference  patient  (30  and  60 
years  of  age)  had  relatively  little  effect  on  the 
outcomes  of  the  model.  Similar  to  Kim’s  parameter 
for  infection  virulence,  genotyping  of  the  hepatitis 
C  virus  introduces  a  variation  in  treatment  response 
into  the  model.  When  possible,  Yoxmossi  and  others 
used  quality  of  life  utilities  elicited  directly  from 
patients  using  the  Health  Utility  Index  Mark  QI,  a 


multi-attribute  health  status  classification  system 
(Ref.  18).  Costs  and  health  states  of  the  model  were 
discounted  at  3  percent.  Our  assumption  about  the 
proportion  of  newly  identified  recipients  who 
would  seek  treatment  accoimts  for  potential  gender 
differences  between  the  Kim  and  Younossi  models. 
Moreover,  since  "lookback”  will  only  identify 
living  recipients,  presumably  those  healthy  or 
young  enough  to  survive  the  medical  condition 
requiring  the  transfusion,  the  Younossi  model  is 
likely  to  be  representative  of  those  newly  identified 
recipients  with  asymptomatic  chronic  hepatitis  C. 
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4.  Benefits  of  Prospective  “Lookback” 

The  economic  benefit  of  a  public 
health  action  normally  relates  to  the  risk 
reduction  associated  with  that  action. 
Because  the  current  risk  of  transfusion- 
transmitted  HCV  infection  is  already 
very  low  (i.e.,  less  than  1:1.6  million), 
we  anticipate  that  prospective 
“lookhack”  will  occur  infrequently. 
However,  in  the  rare  case  when 
“lookhack”  is  necessary,  this  action  will 
be  relatively  cost-effective.  To  assess  tbe 
cost-effectiveness  of  prospective 
“lookback,”  we  first  estimate  the 
number  of  transfusion  recipients  that 
would  be  newly  identified,  then 
estimate  the  testing  costs  associated 
with  “lookhack.” 

a.  The  number  of  HCV  positive 
transfusion  recipients  identified  by 
"lookback.”  FDA  cannot  precisely 
determine  the  number  of  HCV  positive 
individuals  who  could  he  newly 
identified  by  “lookback,”  although  this 
analysis  suggests  that  it  would  vary 
from  one-half  dozen  to  two  dozen  per 
year.  As  discussed  in  the  section  on  the 
costs  of  prospective  “lookback”  (i.e., 
section  IV.A.4.b.i  of  this  document), 
about  2,050  affected  components  may 


trigger  recipient  “lookback”  each  yeeir. 
Taking  into  account  notifications 
already  being  made  by  FDA-inspected 
consignees,  the  final  rule  will  require 
that  consignees  attempt  from 
approximately  1,330  (2,050  x  65  percent 
noncompliance)  to  1,540  (2,05.0  x  75 
percent  noncompliance)  recipient 
notifications.® 

For  the  analysis  of  the  proposed  rule, 
we  based  the  probability  of  finding  a 
newly  infected  transfusion  recipient  on 
the  CDC  survey  findings  for  recipients 
transfused  within  3  years  of  the  survey 
(i.e.,  1996  to  1999)  (Ref.  3).  Therefore, 
using  these  CDC  findings,  we  estimate 
that  from  568  recipients  (1,330  x  48 
percent  living  x  89  percent  successfully 
notified)  to  656  recipients  (1,540  x  48 
percent  living  x  89  percent  successfully 
notified)  will  be  successfully  notified  by 
“lookback.”  Once  recipients  are 
successfully  notified  that  they  received 
at-risk  blood,  about  307  (568  recipients 
X  54  percent  tested)  to  354  (656 
recipients  x  54  percent  tested)  will 
decide  to  seek  testing  to  determine  if 
they  are  infected  with  HCV.  We  predict 
that  about  35  percent  of  the  reactive 
screening  tests  will  have  false  positive 


results.  As  shown  in  table  5  of  this 
document,  the  estimated  number  of 
negative  supplemental  test  results  varies 
from  107  (307  x  35  percent)  to  124  (354 
X  35  percent),  depending  on  the  current 
noncompliance  rate. 

Because  NAT  pooled  testing  has 
reduced  the  risk  of  transfusion-related 
HCV  infection,  the  HCV  positive  rate  of 
recipients  notified  by  “lookback”  may 
.be  lower  than  the  10  percent  suggested 
by  the  CDC  survey  findings  for  1 996 — 
1999  (table  2  in  Ref.  3).  In  table  5  of  this 
document,  therefore,  we  present  upper 
and  lower  bound  estimates  of  the 
number  of  individuals  that  would 
potentially  test  HCV  positive.  As 
discussed  earlier,  the  CDC  survey  found 
that  about  one-third  of  the  HCV  positive 
recipients  will  already  know  about  their 
infection  (Ref.  3).  Therefore,  fewer 
infected  individuals  will  be  newly 
identified  by  “lookback”  than  test 
positive  for  HCV.  The  possible  range  of 
newly  identified  recipients  that  would 
be  expected  from  prospective 
“lookback”  each  year  extends  fi'om  6  to 
24,  depending  on  the  noncompliance 
rate  and  the  HCV  positive  rate. 


Table  5.— Estimated  Annual  Number  of  Diagnostic  Tests  and  Newly  Identified  Recipients  With  Prospective 

“Lookback”! 


65  Percent  CMS-lnspected  75  Percent  CMS-lnspected 


HCV  screening  tests  307  354' 


Negative  supplemental  tests  (i.e.,  false  positive  screening  result)  107  124 


HCV  Positive  Rate 


2.7  percent^  10  percent®  2.7  percent®  10  percent® 


Positive  supplemental  tests  8  31  10  35 


Newly  identified  HCV  infected  recipients'*  6  21  7  24 


*  Recipient  estimates  are  rounded  to  the  nearest  integer;  numbers  may  not  sum  or  multiply  due  to  rounding. 

®  Derived  as  the  ratio  of  the  “window”  period  and  the  inter-donation  period.  For  this  example  we  assume  a  10-day  window  period  with  NAT 
screening  and  a  365-day  median  inter-donation  interval  (0.027  =  10/365). 

®  Based  on  the  CDC  survey  findings  that  10  percent  of  the  newly  identified  blood  recipients  transfused  in  1996-1999,  were  confirmed  HCV 
antibody-positive  with  the  third  generation  serological  tests  (see  table  2  in  Ref.  3). 

'*  Sixty-eight  percent  of  the  recipients  that  test  HCV  positive  do  not  already  know  about  their  infection. 


b.  Testing  costs  of  prospective 
"lookback.  ”  Even  though  some 
individuals  contacted  by  “lookback” 
will  already  know  about  their  HCV 
positive  status,  for  this  analysis  we 
assume  that  all  recipients  successfully 


®  We  note  that  if  there  are  10  affected  components 
for  each  donor  triggering  “lookback,”  consignees 
would  attempt  from  4,350  to  5,020  recipient 


contacted  will  receive  diagnostic 
testing.  Because  Younossi  and  others 
found  negative  incremental  treatment 
costs  (i.e.,  a  lifetime  cost  savings  over 
the  no  treatment  option),  we  exclude  all 
treatment  costs  from  this  analysis  (Ref. 


notifications  and  might  newly  identify  from  14  to 
59  HCV  positive  recipients,  of  which  from  4  to  20 


14).  Table  6  of  this  document 
summarizes  the  total  testing  costs  of 
prospective  “lookback”  for  all 
recipients. 


could  seek  treatment  and  potentially  gain  &t>m  3 
QALYs  to  56  QALYs. 
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Table  6.— Total  Costs  of  Testing  and  Lost  Patient  Time  of  Prospective  “Lookback”L2 

65  Percent  CMS-lnspected 

75  Percent  CMS-lnspected 

HCV  screening  tests 

$22,049 

$25,442  . 

Negative  supplemental  tests  (i.e.,  false  positive  screening  result)  - 

$13,199 

$15,230 

HCV  Positive  Rate 

2.7  percent  10  percent 

2.7  percent  10  percent 

Positive  supplemental  tests 

$1,708  $6,233 

$1,970  $7,192 

Total  testing  costs 

$36,956  $41,482 

$42,642  $47,864 

1  Numbers  may  not  sum  due  to  rounding. 

2  Derived  from  tables  4  and  5  of  this  document. 


c.  Cost-effectiveness  of  prospective 
“lookback.”  Because  the  costs  of 
“lookback”  and  the  number  of  newly 
identified  infected  recipients  are 
essentially  proportional,  the  cost- 
eff^ectiveness  of  recipient  notification 
does  not  vary  with  changes  in  the 
number  of  prospective  “lookbacks.” 
Total  annual  “lookback”  and  testing 


costs  for  the  prospective  “lookback” 
range  from  $300,000  to  $350,000  (see 
sections  IV.A.4.b.i  and  IV.B.4.b)  of  this 
document),  depending  on  the 
proportion  of  CMS-inspected  consignees 
already  performing  prospective 
“lookback”  (i.e.,  65  to  75  percent).  As 
shown  in  table  7  of  this  document,  the 
cost  per  newly  identified  transfusion 


recipient  infected  with  HCV  ranges  from 
about  $14,400,  if  the  HCV  positive  rate 
is  10  percent  and  to  about  $51,900,  if 
the  HCV  positive  rate  is  2.7  percent.  We 
note  again  that  these  cost-effectiveness 
ratios  hold  regardless  of  the  number  of 
donations  firom  repeat  donors  that 
trigger  prospective  “lookback.” 


Table  7.— Cost-Effectiveness  of  Recipient  Notification  for  Prospective  “Lookback”^ 


65  Percent  CMS-lnspected  75  Percent  CMS-lnspected 


HCV  Positive  Rate 


2.7  percent 

10  percent 

2.7  percent 

10  percent 

Costs  of  Testing  &  Lost  Patient  Time 

$36,956 

$41,482 

$42,642 

$47,864 

"Lookback”  costs 

$260,006 

$260,006 

$300,007 

$300,007 

Total  costs 

$296,963 

$301,488 

$342,649 

$347,871 

Newly  identified  HCV  infected  recipients2 

6 

21 

7 

■  24 

Cost  per  newly  identified  recipient^ 

$51,897 

$14,435 

$51,897 

$14,435 

1  Numbers  may  not  sum  or  multiply  due  to  rounding. 

2  Recipient  estimates  are  rounded  to  the  nearest  int^er. 

^Calculated  with  the  non-rounded  number  of  newly  identified  recipients  (i.e.,  5.7,  20.9,  6.6,  and  24.1). 


5.  Benefits  of  Retrospective  “Lookback” 

Because  the  one-time  retrospective 
“lookback”  has  the  potential  to  newly 
identify  thousands  of  infected 
transfusion  recipients,  the  key  benefit  of 
“lookback”  is  the  health  improvement 
that  newly  identified  individuals  would 
enjoy  as  a  result  of  timely  treatment.  We 
estimate  this  benefit  by  looking  first  at 
the  number  of  newly  identified 
recipients  chronically  infected  with  the 
hepatitis  C  virus.  Using  the  published 
Younossi  model  of  disease  progression, 
we  then  estimate  the  number  oif  quality- 
adjusted  life  years  that  each  person 
could  gain  from  interferon  and  ribavirin 
treatment  of  their  HCV  infection.  Then 


we  estimate  the  value  that  society  might 
place  on  this  health  improvement.  Next 
we  quantify  the  potential  costs  of 
diagnostic  testing  and  treatment.  Finally 
we  report  the  cost-effectiveness  of  this 
one-time  public  health  initiative. 

a.  The  number  of  HCV  positive 
transfusion  recipients  identified  by 
“lookback.”  For  the  analysis  of  the 
proposed  rule,  we  estimated  that  about 
2  percent  (30  percent  living  x  74  percent 
successfully  notified  x  51  percent  tested 
X  25  percent  positive  for  HCV  x  68 
percent  unknown  infection)  of  the 


258,125  recipient  notifications'” 
performed  under  retrospective 
“lookback”  (i.e.,  about  5,000  recipients) 
would  newly  identify  individuals  who 
test  positive  for  the  hepatitis  C  virus.  As 
discussed  previously,  consignees 
completed  at  least  80  percent  of  the 
retrospective  “lookback”  based  on 
multi-antigen  screening  by  1999. 
Subtracting  the  recipient  notifications 


“Lookback”  actions  for  consignees  include 
product  quarantine  and  recipient  notificatien. 
Based  on  their  interim  survey  findings,  C33C 
estimated  that  only  about  85  percent  of  the 
components  received  by  consignees  are  transfused. 
Based  on  this  CDC  data,  consignees  will  perform 
product  quarantine  for  about  269,100  components 
and  perform  about  258,100  recipient  notifications. 
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that  have  been  completed  (i.e.,  80  recipients  that  retrospective  “lookback”  corresponding  number  of  diagnostic 

percent),  table  8  of  this  document  shows  might  newly  identify,  and  the  tests  that  might  be  performed, 

the  potential  number  of  HCV-positive 


Table  8.— Estimated  One-Time  Number  of  Diagnostic  Tests  and  Newly  Identified  Recipients  With 

Retrospective  “Lookback”  ^ 


Multi-Antigen  Screening 
Results^ 

Single-Antigen  ! 

Screening  Results®  1 

Total 

HCV  screening  tests 

2,353 

I 

17,819 

20,172 

Negative  supplemental  tests  (i.e.,  false  positive  screening  result)'* 

824 

6,237 

7,060 

Positive  supplemental  tests 

447 

5,168 

5,615 

Newly  identified  HCV-positive  recipients® 

304 

i  , 

1  3,514 

3,818 

^  Recipient  estimates  are  rounded  to  the  nearest  integer;  numbers  may  not  sum  or  multiply  due  to  rounding. 

2  Adjusting  the  number  of  components  triggering  “lookback”  based  on  multi-antigen  tests  (i.e.,  115,228  components)  by  the  transfusion  rate 
(i.e.,  85  percent  transfused)  and  the  completion  rate  (80  percent  of  completed),  consignees  will  attempt  about  19,674  transfusion  recipient  notifi¬ 
cations.  Estimates  were  derived  using  the  findings  in  table  3  of  Ref.  3:  31  percent  would  be  living,  78  percent  would  be  successfully  notified,  50 
percent  would  be  tested,  and  a  1 9  percent  HCV  positive  rate. 

3  Adjusting  the  number  of  components  triggering  “lookback”  based  on  single-antigen  tests  (i.e.,  188,448)  by  the  transfusion  rate  (i.e.,  85  per¬ 
cent  transfused),  consignees  will  attempt  about  160,879  transfusion  recipient  notifications.  Estimates  were  derived  using  the  findings  in  table  2 
for  transfusions  in  1 988-1 989  of  Ref.  3:  30  percent  would  be  living,  72  percent  would  be  successfully  notified,  52  percent  would  tested,  29 
percent  HCV  positive  rate. 

“  Based  on  35  percent  false  positive  rate  for  screening  tests. 

5  Based  on  CDC  survey  findings  that  68  percent  of  the  HCV  positive  recipients  did  not  already  know  about  their  infection. 


b.  Number  of  Quality-Adjusted  Life 
Years  gained.  Benefits  of  the 
retrospective  “lookback”  come  from 
treating  post-transfusion  hepatitis  C 
virus  infections,  and  in  doing  so, 
delaying  or  reducing  adverse  health 
outcomes  from  illnesses  that  would  be 
caused  by  untreated  hepatitis  C  virus 
infections.  We  use  a  quality-adjusted 
life  year  as  the  measure  of  this^ain  in 
health  outcomes  and  estimate  the 
number  of  quality-adjusted  life  years 
that  newly  identified  infected  recipients 
can  gain  from  treatment  of  their  chronic 
HCV  infections.  Adjusting  for  the  75 
percent  chronic  infection  rate,  about 
2,865  chronically  infected  recipients 
would  be  newly  identified  by 
retrospective  “lookback”  (3,818  newly 
identified  recipients  x  75  percent 
chronic  infection  rate). 

As  noted  previously,  to  estimate  the 
gain  in  quality -adjusted  life  years,  we 
selected  the  Markov  model  of  Younossi 
and  others  (Ref.  14).  Their  findings 
predict  that  patients  receiving 
combination  therapy  with  standard 
interferon  could  gain  2.8  quality- 
adjusted  life  years,  compared  with 
receiving  no  treatment  for  the  infection. 
For  this  analysis,  we  assume  that  newly 
identified  transfusion  recipients  are 
similar  to  the  general  population  in 
terms  of  genotype  of  the  hepatitis  C 
virus  (i.e.,  75  percent  are  infected  by 
genotype  1  HCV)  and  suitability  for 
treatment  (33  percent  of  HCV  positive 
individuals  would  receive  drug 
therapy).  Accounting  for  these  factors, 
an  estimated  945  individuals  (2,864 
patients  x  33  percent  treated)  would 


gain  2,640  quality-adjusted  life  years 
(2.79  quality-adjusted  life  years/patient 
X  945  patients). 

c.  The  societal  value  of  "lookback”. 
The  preferred  measure  of  the  value  of 
the  benefit  of  retrospective  “lookback” 
is  the  average  willingness  to  pay  to 
reduce  the  probability  of  adverse  health 
outcomes  from  untreated  post¬ 
transfusion  HCV  infections.  Such 
measures  are  not  readily  available  for 
most  illnesses,  including  those  caused 
by  hepatitis  C  virus  infection.  In  the 
absence  of  the  direct  measures 
recommended  in  the  literature  (Ref.  18), 
we  assign  a  monetary  value  to  a  quality- 
adjusted  life  year  as  a  proxy  for 
willingness  to  pay.  We  recognize, 
however,  that  there  is  no  unique, 
accepted  societal  monetary  value  for  a 
quality-adjusted  life  year  gained,  and 
some  economists  are  skeptical  that  this 
measure  of  public  health  improvement 
is  even  sufficiently  consistent  with 
consumer  preferences  to  permit 
systematic  estimates  of  its  monetary 
value.  To  reflect  the  uncertainty  about 
the  value  of  a  quality-adjusted  life  year, 
FDA  uses  a  range  of  dollar  amounts. 

As  a  lower  bound,  FDA  uses  $100,000 
per  quality-adjusted  life  year,  an  amount 
similar  to  that  used  by  Cutler  and 
Richardson  (Ref.  19),  We  derive  other 
values  for  a  quality-adjusted  life  year 
from  estimates  of  the  value  of  a 
statistical  life.  A  number  of  empirical 
studies  indicate  a  societal  willingness  to 
pay  from  $1.6  million  to  $11.6  million 
to  avoid  a  statistical  death.  Although 
there  is  not  necessarily  a  direct  link 
between  the  willingness  to  pay  to 


reduce  the  probability  of  a  particular 
illness  (or  set  of  symptoms)  and  the 
willingness  to  pay  to  reduce  the 
probability  of  death,  the  value  of  a 
statistical  life — the  sum  of  individual 
willingness  to  pay  to  avoid  small  risks 
of  premature  death  that  together  add  up 
to  one  expected  life  saved — bounds  the 
value  of  a  quality-adjusted  life  year, . 
which  is  used  in  this  analysis  as  a  proxy 
for  the  sum  of  individual  willingness  to 
pay  to  avoid  small  risks  of  being 
undiagnosed  as  HCV  positive  and 
suffering  additional  morbidity  impacts. 

Current  estimates  of  the  value  of  a 
statistical  life  run  from  $1  million  to  $11 
million  (Ref.  20).  In  recent  regulatory 
analyses,  we  have  used  values  of  $5 
million  and  $6.5  million,  which  fall 
within  that  range.  Because  the  Younossi 
model  was  developed  with  a  3  percent 
discount  rate,  we  use  this  discount  rate 
to  estimate  the  value  of  a  statistical  life 
year.  Annualizing  $6.5  million  over  35 
years  at  3  percent  implies  a  value  of 
$300,000  for  an  additional  statistical' life 
year  and  to  develop  an  upper  bound, 
annualizing  $10  million  over  35  years  at 
3  percent  discount  rates  implies  a  value 
of  $465,000  for  an  additional  statistical 
life  year.”  We  therefore  calculate 
estimated  benefits  from  this  final  rule 
with  three  possible  values  of  a  quality- 
adjusted  life  year:  $100,000,  $300,000 
and  $465,000.  This  range  of  values  is 
consistent  with  a  reasonable 
interpretation  of  studies  of  willingness 


"We  could,  however,  generate  these  same  two 
values  with  many  different  combinations  of  values 
of  a  statistical  life,  discount  rates,  and  years. 


48788 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


to  pay  to  reduce  mortality  risks  (Ref. 

20). 

At  SIOO.OOO  per  quality-adjusted  life 
year  gained,  the  retrospective 
“lookback”  would  yield  one-time 
benefits  to  society  of  $264  million 
(2,640  quality-adjusted  life  years  x 
$100,000  per  quality-adjusted  life  year). 
At  $300,000  per  quality-adjusted  life 
year  gained,  the  retrospective 
“lookback”  would  yield  one-time 
benefits  to  society  of  $792  million 
(2,640  quality-adjusted  life  years  x 
$300,000  per  quality-adjusted  life  year). 
At  $465,000  per  quality-adjusted  life 
year  gained,  the  retrospective 
“lookback”  would  yield  one-time 
benefits  to  society  of  $1,228  million 
(2,640  quality-adjusted  life  years  x 
$465,000  per  quality-adjusted  life  year). 

d.  Testing  costs  of  retrospective 
“lookback.”  Table  9  of  this  document 
summarizes  the  potential  diagnostic 
testing  costs  associated  with 
retrospective  “lookback.”  Diagnostic 
costs  are  based  on  the  number  of  newly 
identified  recipients  with  a  hepatitis  C 
virus  infection,  the  related  testing 
frequencies,  and  the  unit' costs  for 
diagnostic  tests  and  lost  time  for 
patients.  As  noted  previously,  we 
selected  the  Markov  model  of  Younossi 
and  others  for  our  analysis  (Ref.  14). 
Because  Younossi’s  simulation  begins 
after  a  patient  has  received  a  liver 
biopsy  and  uses  HCV  genotype  to 
determine  the  duration  of  therapy,  we 
also  estimate  these  costs.  All  recipients 
infected  with  the  hepatitis  C  virus 
would  receive  genotyping,  however, 
only  those  infected  with  the  genotype  1 
virus  (i.e.,  75  percent)  would  undergo  a 
liver  biopsy.  We  exclude  all  treatment 
costs  from  this  analysis  because 
Younossi  and  others  found  negative 
incremental  treatment  costs  (i.e.,  a 
lifetime  cost  savings  over  the  no 
treatment  option)  (Ref.  14). 

Table  9.— Total  Costs  of  Diagnostic 
Testing  and  Lost  Patient  Time  of 
Retrospective  “Lookback’’^ 


Type  Diagnostic  Tests  | 

Cost  of  Diag¬ 
nostic  Tests® 

($  mil) 

HCV  screening  tests® 

1.4 

Negative  supplemental  tests  (i.e.. 

false  positive  screening  result)® 

0.9 

Table  10.- 


Table  9.— Total  Costs  of  Diagnostic 
Testing  and  Lost  Patient  Time  of 
Retrospective  “Lookback”’— Contin¬ 
ued 


Type  Diagnostic  Tests  1 

1 

Cost  of  Diag¬ 
nostic  Tests® 

($  mil) 

Positive  supplemental  tests® 

1.1 

Hepatitis  C  virus  genotype  tests'* 

1.5 

Liver  biopsy® 

2.6 

Total 

i  7.5 

’  Numbers  may  not  sum  or  multiply  due  to  round¬ 
ing.  • 

2  Unit  costs  for  diagnostic  tests  are  from  table  4  of 
this  document. 

2  Unit  costs  for  diagnostic  tests  are  from  table  4  of 
this  document. 

3  Number  of  diagnostic  tests  are  from  table  8  of 
this  document. 

4  We  assume  that  seventy-five  percent  of  the  re¬ 
cipients  with  positive  supplemental  tests  are  chron¬ 
ically  infected  with  the  hepatitis  C  virus  and  have 
HCV  genotype  testing. 

5  The  prevalence  rate  for  hepatitis  C  virus  geno¬ 
type  1  is  approximately.  75  percent;  ninety-five  per¬ 
cent  of  recipients  infected  with  genotype  1  have  a 
needle  biopsy,  and  5  percent  of  recipients  infected 
with  genotype  1  have  a  wedge  biopsy. 

e.  Cost-effectiveness  of  retrospective 
“lookback.  ”  The  cost-effectiveness  of 
retrospective  “lookback”  can  be 
expressed  as  the  cost  per  newly 
identified  transfusion  recipient  or  as  the 
cost  per  quality-adjusted  life  year 
gained.  Compliance  with  the 
retrospective  “lookback”  will  cost  about 
$61.8  million  (see  table  3  of  this 
document).  Accounting  for  these  ' 
compliance  costs  and  the  screening  and 
supplemental  test  costs  in  table  9  of  this 
document,  the  one-time  retrospective 
“lookback”  will  cost  about  $17,100  per 
newly  identified  HCV  positive  person 
(($1.4  million  screening  tests  -i-  $0.9 
million  negative  supplemental  tests  -i- 
$1.1  million  positive  supplemental  tests 
-I-  $61.8  million  compliance  costs)  / 

3,818  recipients). 

'  Including  all  testing  costs,  the 
retrospective  “lookback”  provisions  of 
the  final  rule  would  cost  approximately 
$69.4  million  ($61.8  million  “lookback” 
costs  -I-  $7.5  million  total  testing  costs) 
with  a  cost-effectiveness  of  $26,300  per 
quality-adjusted  life  year  gained  ($69.4 
million/2,640  quality-adjusted  life 
years).  Younossi’s  article  reports  an 
incremental  treatment  cost  savings,  but 
we  do  not  have  sufficient  information  to 
include  these  savings  in  the  cost  per 
quality-adjusted  life  year  (Ref.  14)  and 
therefore  ignore  all  treatment  costs  in 

-Summary  of  Net  Benefits  and  Cost 


Annualized  Costs^: 

Prospective  and  Retrospective  “Lookback” 
Testing  and  Lost  Patient  Time 


our  analysis.  To  the  extent  that  we 
exclude  these  cost  savings,  the  cost- 
effectiveness  ratio  is  overstated. 

6.  Summary  of  Benefits  and  Costs  of  the 
Final  Rule 

Recent  public  reviews  of  blood  supply 
issues  have  recognized  the  importance 
of  ensuring  safety.  Although  the  current 
risk  of  transfusion-transmitted  HCV 
infection  is  already  very  low  (i.e.,  less 
than  1:1.6  million),  one-time 
retrospective  “lookback”  has  the 
potential  to  newly  identify  thousands  of 
infected  transfusion  recipients.  In 
contrast,  because  we  anticipate  that 
prospective  “lookback”  will  occur 
infrequently,  in  most  years,  between  0 
and  5  newly  identified  recipients  might 
seek  treatment  and  benefit  from  a  gain 
in  quality-adjusted  life  years.  The  size  of 
this  gain  is  so  small,  however,  that  it  is 
captured  in  the  rounding  for  the 
retrospective  “lookback”  analysis. 
Therefore,  we  exclude  these  gains  from 
this  analysis  of  the  final  rule  and 
quantify  only  the  benefits  of  gains  in 
quality-adjusted  life  years  from  the 
retrospective  “lookback.”  The  final  rule 
can  be  expected  to  gain  a  one-time  total 
of  2,640  quality-adjusted  life  years  with 
an  estimated  discounted  value  that 
ranges  from  $264  million  to  $1,228 
million.  As  presented  in  table  10,  over 
10  years  the  annualized  net  benefits  of 
all  provisions  of  the  final  rule,  including 
direct  anti  diagnostic  costs  for  both 
retrospective  “lookback”  and 
prospective  “lookback,”  will  range  from 
about  $20.6  million  ($31.0  million 
annualized  benefits-$10.3  million 
annualized  costs)  to  $133.6  million 
($143.9  million  annualized  benefits- 
$10.3  million  annualized  costs).  For  all 
provisions  of  the  final  rule,  the  present 
value  of  all  costs  equals  $87.6  million 
and  is  the  sum  of  (1)  The  one-time 
“lookback”  costs  ($65.9  million)  and 
one-time  diagnostic  costs  ($7.5  million) 
for  the  retrospective  “lookback”,  and  (2) 
the  present  value  of  the  annual  direct 
and  diagnostic  costs  for  the  prospective 
“lookback”  over  10  years  at  a  3  percent 
discount  rate  ($13.8  million  in  direct 
costs  -I-  $0.4  million  in  diagnostic  costs). 
The  cost-effectiveness  of  the  entire  final 
rule  equals  $33,200  per  quality-adjusted 
life  year  ($87.6  million  /  2,640  quality- 
adjusted  life  years)  as  shown  in  table  10. 

Per  QALY’ 


$9.4 

$0.9 


Total  Annualized  Costs 


$10.3 
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Table  10.- 

—Summary  of  Net  Benefits  and  Cost  Per  QALY^— Continued 

Low  value  of 
QALY 

Medium  value  of 
QALY 

High  value  of 
QALY 

Annualized  Benefits^: 

Value  of  QALYs  gained 

$31.0 

$92.9 

$143.9 

Total  Annualized  Net  Benefits 

$20.6 

$82.5 

$133.6 

Cost-Effectiveness: 

Present  Value  of  Total  Costs^ 
Number  of  QALYs  gained® 

$87.6 

2,640 

Cost  per  QALY  ($) 

$33,200 

’  Some  numbers  are  rounded.  Unless  noted,  all  dollar  amounts  are  $  million.  Costs  and  benefits  annualized  over  10  years  at  3  percent  dis¬ 
count  rate. 

2  Includes  costs  to  comply  with  all  provisions  of  the  final  rule,  all  costs  associated  with  the  gain  in  QALYs  from  the  retrospective  “lookback,” 
and  the  costs  of  screening  and  confirmatory  tests  to  newly  identify  HCV  positive  recipients  with  prospective  “lookback.” 

3  Includes  only  quantifiable  benefits  of  retrospective  “lookback.”  QALYs  are  valued  at  $100,000,  $300,000  and  $465,000.. 

‘‘Includes  one-time  costs  and  the  present  value  of  annual  costs  over  10  years  at  3  percent. 

5  Because  so  few  individuals  would  be  newly  identified  from  prospective  “lookback,”  the  summary  benefits  equal  the  gains  through  retrospec¬ 
tive  “lookback."  Note  that  prospective  effects,  should  they  exist,  unambiguously  increase  benefits  but  the  size  of  this  gain  would  be  so  small 
that  it  is  captured  in  the  rounding  for  the  retrospective  “lookback”  analysis. 


7.  Alternatives  Considered  for  HCV 
“Lookback” 

FDA  finds  that  the  targeted 
“lookback”  approach  is  the  most 
effective  alternative  when  evaluated  in 
terms  of  ethical,  cost,  and  effectiveness 
criteria.  The  following  provides  a 
discussion  of  the  baseline  for  the 
analysis  and  the  alternatives  that  have 
been  considered. 

a.  Baseline:  No  regulatory  action.  FDA 
has  already  issued  an  industry  guidance 
concerning  HCV  “lookback.”  Because 
FDA  can  only  recommend  a  process  and 
timeframe  with  a  guidance,  with  no 
means  of  enforcing  it,  some 
establishments  might  decide  not  to 
perform  “lookback”  or  to  adopt  a  more 
extended  timeframe  to  perform  the 
“lookback”  based  on  the  review  of 
historical  testing  records  to  spread  the 
costs  of  this  effort.  Such  delay,  howeyer, 
would  increase  each  recipient’s  risk  of 
serious  disease  complications. 

h.  Alternative:  Use  of  general 
“lookback."  General  “lookback”  is  an 
alternative  approach  that  has  the 
potential  to  reach  all  patients  who 
received  transfusions  during  the  period 
covered  by  “lookback.”  The  cost  and 
ultimate  effectiveness  of  general 
“lookback”  would  vary  depending  on 
the  program  structure  and  the  risk 
message.  Because  general  “lookback” 
would  not  be  based  on  identification  of 
at-risk  donations,  the  risk  message 
would  communicate  the  average  risk  of 
HCV  infection  from  a  blood  transfusion. 
To  be  effective,  the  risk  message  should 
reach  those  recipients  who  would  have 
been  contacted  by  targeted  “lookback” 
and  motivate  them  to  seek  testing,  but 
not  to  unnecessarily  alarm  and  burden 
the  majority  of  recipients  who  would 
never  be  contacted  by  targeted 


“lookback”  and  who  face  an  extremely 
low  risk  of  being  infected  by  HCV  from 
a  transfusion.  Compared  with  targeted 
“lookback,”  general  “lookback”  ' 
programs  shift  costs  from  blood 
collection  establishments  and 
consignees  to:  (1)  The  entity  conducting 
the  general  “lookback”  program;  and  (2) 
recipients,  health-care  providers  and 
payers. 

No  nationwide  general  “lookback” 
campaign  has  been  conducted  in  the 
United  States,  although  some  limited 
programs  have  been  initiated.  For 
example,  a  CDC  Web  site  offers 
educational  materials  about  hepatitis  C 
[wvm'.cdc.gov/hepatitis).  In  1999,  CDC 
pilot-tested  an  HCV  general  “lookback” 
with  public  service  announcement 
posters  in  the  public  transit  systems  of 
two  cities,  and  also  distributed  an 
audio-  and  videotaped  general 
“lookback”  message  by  the  surgeon 
general  to  radio  and  television  stations 
in  2000.  The  effectiveness  of  these 
programs  is  unknown. 

In  the  United  States,  few  articles  have 
been  published  on  the  outcomes  of 
general  “lookback”  programs.  Although 
several  general  and  targeted  “lookback” 
programs  have  been  conducted  in 
Canada,  there  has  been  no 
standardization  of  outcomes  or  cost 
estimates  in  that  country.  The  authors  of 
an  article  reviewing  general  “lookback” 
programs  in  Canada  concluded  that 
without  standardized  data,  it  is 
impossible  to  compare  the  cost- 
effectiveness  of  Canadian  targeted  and 
general  “lookback”  programs  (Ref.  21). 
Moreover,  it  is  uncertain  whether  the 
Canadian  experience  would  be 
comparable  to  what  would  happen  in 
the  United  States.  Nevertheless,  in 
Canada,  general  “lookback”  programs 


missed  some  recipients  that  were 
identified  hy  targeted  “lookhack.”  For 
example,  a  Canadian  hospital  had 
completed  a  general  letter  “lookback” 
for  HCV  when  the  Canadian  Red  Cross 
Society  began  targeted  “lookback”  in 
1995.  By  April  of  1998,  at  least  13  new 
seropositive  recipients  had  been 
identified  by  targeted  “lookback”  who 
were  missed  by  general  “lookback”  (Ref. 
22).  As  a  result,  targeted  “lookback” 
raised  the  number  of  HCV-positive 
recipients  tested  at  that  hospital  by  at 
least  9  percent  over  general  “lookback.” 

In  2000,  the  Alaska  Native  Medical 
Center — a  hospital  providing  services  to 
Alaska  Natives — began  a  general 
“lookback”  program  to  contact  adults 
and  children  who  had  received 
transfusions  between  January  1980  and 
July  1992  (Ref.  23).  Patients  identified 
by  the  record  review  were  sent  letters 
notifying  them  of  their  transfusion 
history  and  encouraged  them  to  seek 
testing  for  HCV  infection.  In  a  study  of 
that  program,  the  study’s  authors 
estimate  that  the  entire  program  cost 
$129,000,  a  total  that  includes  $56  for 
each  patient  notification.  They  note  that 
a  similar  program  in  a  private  sector 
health  care  setting  would  cost 
substantially  more  than  their  results 
suggest. 

Another  general  “lookback”  program 
conducted  in  Alaska  notified  patients 
who  had  received  transfusions  in  a 
neonatal  intensive  care  unit  between 
January  1975  and  July  1992.  These 
patients  may  have  been  unaware  of  the 
previous  transfusion  event.  As  a 
regional  referral  center  located  in 
Anchorage,  the  neonatal  intensive  care 
unit  provided  care  for  patients  from  the 
Alaska  Native  Medical  Center  (i.e., 
integrated  health-care  setting)  and  for 
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patients  of  private  sector  health-care 
providers. 

Results  of  general  “lookback”  varied 
significantly  between  the  two  health¬ 
care  settings,  with  a  higher  percentage 
of  patients  identified  and  screened  in 
the  integrated  health  care  setting  than  in 
the  private  sector  setting  (Ref.  24).  As 
shown  in  table  11  of  this  document,  63 
percent  of  the  patients  in  the  integrated 
health-care  setting  sought  testing  for 
hepatitis  C  virus  infection,  compared 
with  1 7  percent  of  the  patients  in  the 
private  sector  health-care  setting.  This 
difference  illustrates  the  uncertainty 
about  the  yield  of  a  general  “lookback” 
program  in  the  United  States. 
Characteristics  of  each  health-care 


setting  might  explain  some  of  the 
differences  in  yields  between  health¬ 
care  settings.  For  example,  patient 
records  in  the  integrated  health-care 
setting  contain  the  results  of  hepatitis  C 
tests.  In  contrast,  private  sector  patients 
had  to  report  the  results  of  their 
hepatitis  C  tests  on  an  anonymous 
questionnaire. 

With  the  results  of  the  two  Alaskan 
programs  we  provide  a  rough  estimate 
of  the  potential  costs  and  outcomes  of 
a  nationwide  general  “lookback” 
program  for  patients  who  received 
transfusions  between  1988  and  mid- 
1992  (i.e.,  a  similar  timeframe  to  the 
retrospective  targeted  “lookback”  based 
on  single-antigen  tests).  Published  data 


suggests  that  about  15.2  million  patients 
received  red  blood  cell  or  whole  blood 
transfusions  during  this  period  (Refs. 

25,  26,  and  27).  We  apply  the 
transitional  probabilities  from  the  two 
Alaskan  “lookback”  programs,  shown  in 
table  11  of  this  document,  to  the  total 
number  of  patients  transfused,  to 
estimate  the  number  of  patients  that 
might  be  identified  at  each  stage  of  the 
general  “lookback”  program.  With  this 
information,  we  estimate  a  type  of 
general  “lookback”  program  similar  to 
the  recipient  notification  programs 
conducted  in  Canada  and  calculate  an 
estimate  of  the  total  potential 
“lookback”  and  diagnostic  costs. 


Table  11.— Yields  of  Three  “Lookback”  Programs^ 


Percentage  of  Patients  from  the 
Prior  Stage  of  “Lookback” 
(number  of  patients)  i 

Published  Results  of  General  “Lookback”  Programs  I 

Targeted  “Lookback”'* 

1 

Integrated  Health  Care  Setting^ 

Private  Sector  Health  Care  Setting^ 

1 

Transfused 

100% 

100% 

100% 

(3,169) 

(1,396) 

(160,879) 

Sent  notice 

38% 

27% 

1  21% 

(1.213) 

(374) 

j  (34,267) 

Notified  who  were  screened 

63% 

17% 

52% 

(764) 

(64) 

j  (17,819) 

Screened  who  tested  HCV+ 

2% 

‘  2% 

i  29% 

'  (19) 

(1) 

i  (5,168) 

^  Numbers  may  not  sum  or  multiply  due  to  rounding. 

2  Based  on  the  results  from  Ref.  23. 

3  Based  on  the  results  from  Ref.  24. 

“  Based  on  the  CDC  interim  survey  results  for  transfusions  from  1 988  to  1 989  (Ref.  3). 


Comparing  the  yield  of  a  nationwide 
general  “lookback”  program  in  a  private 
sector  health  care  setting  to  the  yield  of 
a  nationwide  general  “lookback” 
program  in  an  integrated  health  care 
setting  gives  us  a  range  of  potential 
outcomes  for  a  general  “lookback” 
program  for  recipients  who  received 
transfusions  between  1988  and  mid- 
1992.  It  should  be  noted  that  the 
Alaskan  programs  include  some 
recipients  who  received  blood 
transfusions  prior  to  1988,  before  blood 
donations  were  routinely  screened  for 
HCV.  In  addition,  applying  the 
transitional  probabilities  from  the 
Alaskan  programs  to  recipients 
transfused  between  1988  and  mid-1992, 
when  the  risk  of  transfusion-related 
HCV  infection  was  falling,  overestimates 
the  potential  yield  of  general 
“lookback.” 

A  general  “lookback”  program  with 
recipient  notification  requires  far  more 
resources  than  targeted  “lookback.”  As 
shown  in  Table  12  of  this  document  our 
analysis  suggests  that  a  general 
transfusion  recipient  notification 
program  could  cost  more  than  $500 


million  and  newly  identify  between 
3,600  and  30,000  recipients  of 
tranfusions  who  are  infected  with  the 
hepatitis  C  virus  and  who  choose  to 
receive  treatment.  However,  these 
results  should  be  interpreted  with 
caution.  CDC  estimated  that  about 
300,000  people  might  have  been 
infected  by  blood  transfusions  in  the  20 
years  prior  to  donor  screening  for  HCV 
(Ref.  3).  Our  analysis  suggests  that 
general  “lookback”  might  newly 
identify  from  1.2  percent  to  10  percent 
of  those  people  who  were  infected  with 
HCV  from  a  blood  transfusion  even 
though  we  only  include  transfusion 
recipients  between  1988  and  mid-1992. 
However,  in  the  United  States,  about  3.9 
million  people  are  infected  with  the 
hepatitis  C  virus  (Ref.  28).  Because 
general  “lookback”  contacts  more 
persons  than  targeted  “lookback,”  the 
program  might  identify  persons  who 
were  infected  with  the  hepatitis  C  virus 
by  other  routes  than  transfusions.  Thus, 
general  “lookback”  is  likely  to  generate 
benefits  not  directly  related  to  at-risk 
transfusions. 


“Lookback”  programs  can  take  many 
forms  and  target  different  at-risk 
populations.  General  “lookback” 
activities,  such  as  those  tested  by  CDC, 
can  play  an  important  role  in  efforts  to 
reach  the  population  at  risk  due  to 
parental  drug  use  or  other  risk  behaviors 
not  involving  blood  transfusion  (Ref.  3). 
We  have  considered  an  Alaskan-type 
general  “lookback”  here  as  a  potential 
alternative  to  a  targeted  “lookback.”  If 
further  evidence  or  analysis  shows  that 
the  yield  of  the  Alaskan-type  program  is 
representative  of  the  potential  yield  of  a 
nationwide  general  “lookback” 
program,  then  a  general  “lookback” 
program  might  be  a  cost-effective  public 
health  initiative  to  complement  a 
targeted  “lookback”  and  notify  a  subset 
of  transfusion  recipients  who  might  be 
missed  by  the  targeted  “lookback”  (e.g. 
patients  who  received  transfusions 
before  blood  donations  were  screened 
for  HCV;  patients  who  were  transfused 
as  infants  but  who  are  unaware  of  the 
transfusion  event  and  who  respond  only 
after  receiving  the  second  “lookback” 
notification). 
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To  understand  the  potential  yield  of 
a  general  “lookback”  that  complements 
targeted  “lookback,”  we  use  the 
numbers  shown  in  table  12  to  adjust  our 
estimate  of  the  total  costs  and  number 
of  quality-adjusted  life  years  gained. 

This  approach  assumes  that  the  targeted 
“lookback”  program  is  completed  before 
the  general  “lookback”  program  begins. 
We  also  assume  that  all  of  the  infected 
persons  identified  by  the  targeted 
“lookback”  would  be  included  within 
the  set  of  infected  persons  identified  by 
general  “lookback”  programs.  To  adjust 
the  yields,  we  subtract  the  diagnostic 
costs  and  quality-adjusted  life  years 
gained  from  targeted  “lookback”  from 
the  diagnostic  costs  and  quality- 
adjusted  life  years  gained  from  general 
“lookback.”  The  adjusted  total  costs  for 
a  general  recipient  notification 
“lookback”  that  complements  the 
targeted  “lookback”  range  from  $487.3 
million  {=  $494.1  million  -  $6.8  million) 
to  $735.1  million  (=  $741.9  million  - 
$6.8  million),  and  the  adjusted  gain  in 
quality-adjusted  life  years  range  from 
7,567  quality-adjusted  life  years  (=  9,992 
quality-adjusted  life  years  -  2,425 
quality-adjusted  life  years)  to  81,205 
quality-adjusted  life  years  (=  83,630 
quality-adjusted  life  years  -  2,425 
quality-adjusted  life  years).  Thus,  the 
potential  cost  per  quality-adjusted  life 
year  for  a  general  “lookback”  program 
that  complements  targeted  “lookback” 


range  from  $9,050  to  $64,400.  We 
therefore  conclude  that  the  targeted 
“lookback”  analyzed  here  is  the 
preferred  alternative  for  this  final  rule, 
but  an  Alaskan-type  general  “lookback” 
could  be  a  cost-effective  HCV  policy. 

c.  Final:  Use  of  targeted  “lookback.” 
The  “lookback”  provisions  of  the  final 
rule  can  be  characterized  as  a  targeted 
“lookback”  program,  meaning  tliat  the 
notification  of  infection  risk  is  limited 
to,  or  targeted  at,  individuals  identified 
as  recipients  of  blood  from  donors 
subsequently  found  to  be  infected  with 
HCV.  Targeted  “lookback”  requires  that 
the  transfusion  service  be  aware  that  the 
donor  subsequently  tested  positive, 
donor  and  product  disposition  records 
be  available  to  link  blood  components 
with  the  identified  donors,  and  the 
physician  or  transfusion  service  know 
the  recipient’s  current  whereabouts. 
Blood  consignees  would  locate  recipient 
records  for  all  transfused  units  from  an 
affected  donor,  and  send  out 
notifications  to  the  most  recent  address. 
Ideally,  the  recipient  will  still  be  alive 
and  be  able  to  receive  testing  and 
treatment,  if  appropriate. 

Despite  the  difficulties  of 
implementing  targeted  “lookback,”  FDA 
concludes  that  this  alternative  remains 
the  most  reliable  means  of  reaching 
people  at  increased  risk  of  HCV 
infection  from  a  transfusion.  However, 
in  response  to  comments  on  the 
proposed  rule,  some  of  the  more 


prescriptive  language  was  moved  from 
the  codified  section  to  the 
accompanying  guidance  for  industry. 
Therefore,  the  final  rule  lists  the 
objective  actions  required  of  industry, 
and  the  timeframe  in  which  they  must 
be  taken  to  give  individual 
establishments  the  flexibility  to 
accomplish  these  actions  in  the  most 
cost  effective  manner. 

d.  Limited  comparison  of  regulatory 
alternatives.  The  pmpose  of  this  final 
rule  is  to  contact  recipients  who 
received  transfusions  of  blood  or  blood 
components  that  were  at  risk  of 
transmitting  the  hepatitis  C  virus.  Table 
12  of  this  document  presents  a 
comparison  of  the  retrospective  targeted 
“lookback”  based  on  single-antigen  tests 
and  possible  general  “lookback” 
programs  for  recipients  of  transfusions 
between  1988  and  mid-1992.  The  two 
general  “lookback”  estimates  illustrate 
the  uncertainty  of  general  “lookback” 
and  the  likelihood  that  this  program 
would  identify  people  who  were 
infected  by  other  routes  than  transfusion 
events.  The  cost-effectiveness  of  the 
targeted  “lookback”  program  falls  in 
between  the  cost-effectiveness  of  the 
two  general  programs.  The  estimated 
effectiveness  of  targeted  “lookback”  is 
less  uncertain  than  the  estimated 
effectiveness  of  general  “lookback”,  and 
is  therefore  more  likely  to  achieve  the 
goals  of  this  final  rule. 


Table  12.— Comparison  of  the  Targeted  “Lookback”  Program  Based  on  Single-Antigen  Screening  Tests  and 
Two  General  “Lookback”  Programs  for  Recipients  Who  Received  Transfusions  Between  1988  and  mid-1992^ 


Targeted  “Lookback”  | 
for  donations 
screened  with  single 
,  antigen  test 

Estimate  of  a  Nationwide  General  “Lookback” 
Program  for  Recipients  Transfused  Between  1988 
and  mid-1 992 

Private  sector  health 
care  setting 

Integrated  health  care 
'  setting 

Number  of  patients  transfused 

160,879 

15.2  million 

15.2  million 

Number  of  “lookback”  notifications 

34,267 

4,058,811 

5,798,974 

Number  of  screening  tests 

17,819 

694,556 

3,652,446 

Number  of  supplemental  tests 

11,405 

10,852 

181,666 

Number  of  HCV+  patients 

5,168 

10,852 

90,833 

Number  of  HCV+  patients  treated  • 

869 

3,581 

29,975 

1 

“Lookback”  costs  ($  mil)  i 

$55.92 

$426.23 

$324.7'* 

Diagnostic  costs^  ($  mil) 

$6.8 

$67.9 

$417.2 

Total  costs  ($  mil) 

$62.7 

$494.1 

$741.9 

Number  of  QALYs  gained 

2,425 

9,992 

83,630 

Cost  per  QALY  gained  ($) 

$25,8626 

$49,449 

$8,871 

Incremental  cost  per  QALY  gained  between  targeted  and  the  upper 
and  lower  bounds  of  general  “lookback” 

— 

$57,011 

$8,364 

^  Unless  noted,  all  dollar  amounts  are  $  million.' 

2  “Lookback”  costs  of  $113  for  blood  collection  establishments  and  $184  for  transfusion  establishments. 

3  “Lookback”  costs  of  $105  based  on  Ref.  24. 

“  “Lookback”  costs  of  $56  based  on  Ref.  23. 

^  Unit  costs  for  diagnostic  tests  are  shown  in  table  4  of  this  document. 

®  For  this  example,  we  report  the  cost-effectiveness  of  the  retrospective  “lookback”  based  on  single-antigen  tests.  This  differs  from  the  cost-ef¬ 
fectiveness  of  the  entire  retrospective  “lookback”  reported  in  section  6.e.  of  this  document. 
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C.  Impact  on  Small  Entities 

No  comments  were  received  on  the ' 
initial  regulatory  flexibility  analysis  or 
the  agency’s  request  for  specific 
information  essential  to  estimate  the 
final  rule’s  impact  on  small  entities. 
Because  information  on  the  affected 
industries  is  limited,  the  agency  cannot 
predict  the  extent  of  the  economic 
impact  of  the  final  rule  on  small  entities 
and,  therefore,  performed  a  final 
regulatory  flexibility  analysis. 

The  final  rule  will  help  ensure  the 
continued  safety  of  the  blood  supply 
and  will  help  ensure  that  consignees 
and  recipients  who  received  blood  and 
blood  components  at  increased  risk  of 


transmitting  HCV  are  informed.  Affected 
entities  include  commercial  plasma 
centers,  community  and  hospital  blood 
banks,  and  hospital  transfusion  services 
that  collect  or  receive  blood  and  blood 
components.  For  the  regulatory 
flexibility  analysis  affected  firms  are 
considered  small  if  they  are:  (1)  A  for- 
profit  firm  with  annual  receipts  or 
revenue  less  than  the  current  Small 
Business  Administration  (SBA)  industry 
size  standards;  (2)  an  independently 
owned  and  operated,  not-for-profit 
enterprise  which  is  not  dominant  in  its 
field;  or  (3)  operated  by  a  small 
governmental  jmisdiction  with  a 
population  of  less  than  50,000 
individuals.  Aggregate  information 


about  hospitals  and  blood  banks  are' 
available  under  SIC  (Standard  Industrial 
Classification)  group  80  for  health 
services.  However,  the  North  American 
Industry  Classification  System  (NAICS) 
reports  information  at  the  blood  and 
organ  banks  level.  Similarly,  more 
detailed  general  medical  and  surgical 
hospital  information  is  available  with 
NAICS  than  with  the  SIC  system.  To 
estimate  the  economic  impact  of  the 
final  rule  on  these  different  types  of 
small  entities,  the  costs  per  firm  shown 
in  table  13  of  this  document  are 
expressed  as  a  percentage  of  average 
annual  revenue  in  tables  14, 15,  and  16 
of  this  document. 


Table  13.— Estimated  Per  Firm  Regulatory  Costs  by  Type  of  Small  Entity^ 


Type  of  Small  Entity 

Share  of 

Annual  Costs^ 

One-Time 

1  otal  Annualized  Costs 

“Lookback”  Costs 

Costs3 

3  percent 

7  percent 

Plasma  collection 

N/A 

— 

$1,350 

$160 

$190 

Blood  collection 

0.04% 

$10,210 

$1,200 

$1,450 

For-profit  hospital 

0.02% 

$1,410 

$7,370 

$2,270 

$2,460 

Not-for-profit  hospital 

0.02% 

$1,410 

$7,060 

$2,240 

$2,420 

Government  hospital 

0.00% 

$1,370 

$1,420 

$1,540 

$1,570 

^  Numbers  may  not  add  due  to  rounding. 

^Although  80  percent  of  hospitals  already  retain  records  for  10  years,  this  ancilysis  assumes  small  hospitals  are  not  in  compliance  with  this 
provision  of  the  final  mie.  Blood  collection  establishments  currently  comply  with  these  provisions  of  the  final  rule. 

3  Includes  one-time  cost  for  SOPs  and  historical  “lookback”  actions. 


In  the  United  States,  most  plasma 
establishments  me  owned  by  large,  for- 
profit  companies,  whereas  almost  all 
blood  collection  establishments  are  not- 
for-profit  organizations.  The  SBA  size 
standards  in  effect  since  December  6, 
2005,  define  as  small  any  blood  and 
organ  bank  (NAICS  621991)  with  an 
annual  income  of  less  than  $9  million. 
Although  the  1997  Economic  Census 
lists  449  blood  and  organ  banks 
(including  plasma  collection 
establishments)  owned  by  173  for-profit 
firms  and  721  blood  and  organ  banks 
owned  by  300  not-for-profit  firms 
(NAICS  621991),  this  data  has  limited 
use  because  it  includes  organ  banks, 
excludes  any  blood  collection 


establishment  operating  as  part  of  a 
hospital,  and  uses  different  receipt  sizes 
than  the  SBA. 

FDA  estimates  the  final  rule  will 
affect  60  commercial  plasma  collection 
establishments  and  981  blood  collection 
establishments.  The  FDA  registry  of 
blood  establishments  does  not  provide 
an  indication  of  the  size  of  the 
registered  entities.  However,  previously 
the  agency  estimated  that  37  small 
plasma  establishments  collect 
approximately  8  percent  of  the  plasma 
and  906  small  blood  hanks  collect  35 
percent  of  the  donated  blood  (66  FR 
31146  at  31159). 

Each  affected  establishment  will  incur 
the  one-time  cost  to  revise  SOPs.  Blood 


and  plasma  collection  establishments 
have  had  procedures  in  place  for  HIV 
“lookback”  for  years.  Thus,  no 
additional  skills  are  required  because 
each  establishment  has  existing 
personnel  experienced  in  preparation  of 
SOPs  and  the  establishment  would 
update  existing  SOPs  by  including  HCV 
into  the  “lookback”  procedures.  Using 
1997  Economic  Census  data  on  for- 
profit  firms  included  in  NAICS  621991, 
table  14  of  this  document  illustrates  that 
the  annualized  costs  of  the  SOPs  will  be 
less  than  0.5  percent  of  average  receipts 
for  all  small  plasma  entities,  illustrating 
that  the  average  impact  of  the  final  rule 
will  not  be  significant  for  small  plasma 
entities. 


Table  14.— One-Time  and  Annualized  Costs  of  the  Final  Rule  on  For-Profit  Plasma  Centers  Operating  All 

Year^ 


Receipts  Size  of  Firm^ 

Number  of 
Firms’ 

Average  Re¬ 
ceipt  per  Firm’ 
($1,000) 

Per  Firm  One- 
Time  Costs  as 
Percent  of  Aver¬ 
age  Receipts^ 

Per  Firm  Annualized  Costs  as  Per¬ 
cent  of  Average  Receipts^ 

3  percent 

7  percent 

<  $100,000 

28 

1,714 

61.2 

2.2% 

0.3% 

0.3% 

$100,000  to  $249,999 

21 

3,257 

155.1 

0.9% 

0.1% 

0.1% 
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Table  14.— One-Time  and  Annualized  Costs  of  the  Final  Rule  on  For-Profit  Plasma  Centers  Operating  All 

Yeari — Continued 


Receipts  Size  of  Firm’ 

Number  of 
Firms’ 

Receipts’ 

($1,000) 

Average  Re¬ 
ceipt  per  Firm’ 
($1,000) 

Per  Firm  One- 
Time  Costs  as 
Percent  of  Aver¬ 
age  Receipts^ 

Per  Firm  Annualized  Costs  as  Per¬ 
cent  of  Average  Receipts^ 

3  percent 

7  percent 

$250,000  to  $499,999 

16 

5,737 

358.6 

0.4% 

0.0% 

0.1% 

$500,000  to  $999,999 

21,626 

720.9 

0.2% 

0.0% 

0.0% 

$1,000,000  to  $2,499,999 

37 

56,837 

1,536.1 

0.1% 

0.0% 

0.0% 

$2,500,000  to  $4,999,999 

16 

55,677 

3,479.8 

0.0% 

0.0% 

0.0% 

$5,000,000  to  $9,999,999 

5 

37,124 

7,424.8 

0.0% 

0.0% 

0.0% 

$10,000,000  + 

20 

804,559 

NA 

NA 

NA 

Total 

173 

_ 

986,531 

’Source:  U.S.  Department  of  Commerce,  Economics  and  Statistics  Administration,  U.S.  Census  Bureau,  “1997  Economic  Census,  Health 
Care  and  Social  Assistance,  Subject  Series:  Establishment  and  Firm  Size,”  EC97S62S-SZ,  October  2000,  table  4a,  NAICS  621991  (blood  and 
organ  banks). 

2  Per  firm  costs  from  table  1 3  of  this  document. 


In  addition  to  the  cost  of  revising 
SOPs,  the  one-time  costs  of  the 
retrospective  “lookback”  will  be 
proportional  to  the  volume  of  blood 
collected  by  blood  establishments. 
Therefore,  small  entities  collecting  few 
donations  will  incur  the  lowest 
“lookback”  costs.  Because  906  small 
entities  collect  about  35  percent  of  the 
blood,  the  proportion  of  “lookback” 


costs  for  each  entity  will  be  small.  For 
example,  if  blood  donations  are 
distributed  evenly  among  small  blood 
collection  establishments,  each  small 
organization  would  incur  only  0.04 
percent  (0.04  percent  =  35  percent  /  906) 
of  the  “lookback”  costs  and  collect 
approximately  5,400  donations  each 
year  (5,408  donations  /  establishment  = 
14  million  donations  x  35  percent  /  906 


establishments).  Using  $96  as  the  price 
for  a  unit  of  red  blood  cells,  small  blood  , 
collection  establishments  average  a 
minimum  annual  revenue  of 
approximately  $520,000  (Ref.  29).  Table 
15  of  this  document  summarizes  the 
one-time  and  annualized  costs  of  the 
final  rule  as  a  percentage  of  this 
minimum  average  revenue  for  small 
blood  collection  organizations. 


Table  15.— One-Time  and  Annualized  Costs  of  the  Final  Rule  on  Not-For-Profit  Blood  Collection 

Organizations 


Number  of  Small  Organizations 

Average  Annual 
Revenue’ 

- : - - - 

Per  Firm  One-Time 
Costs  as  Percent  of 
Average  Revenue^ 

Per  Firm  Annualized  Costs  as 
Percent  of  Average  Revenue^ 

3  percent 

7  percent 

906 

$519,200 

2.0% 

0.2% 

0.3% 

1 _ 

’  5,370  units  x  $96/unit  of  red  blood  cells  =  $515,520.  A  unit  of  whole  blood  can  be  separated  into  non-red  blood  cell  components  that  yield  | 

additional  revenues  in  excess  of  $135.  I 

2  Per  firm  costs  from  table  13  of  this  document.  I 


An  estimated  4,980  hospitals  perform 
transfusion  services  in  the  United 
States.  The  SBA  defines  as  small  any 
general  medical  and  surgical  hospital 
(NAICS  622110)  with  annual  receipts 
less  than  $31.5  million.  Similar  to  blood 
banks,  the  census  uses  receipt  sizes  that 
differ  from  those  of  the  SBA.  Therefore, 
in  this  analysis,  for-profit  hospitals  with 
annual  receipts  less  than  $25  million  are 
treated  as  small  businesses. 

Furthermore,  not-for-profit,  non¬ 
government  hospitals  that  have  no  more 
than  one  establishment  are  treated  as 
small  organizations.  Similarly,  the 
number  of  government  hospitals  (NAICS 
6221101)  classified  as  single-unit  firms, 
or  firms  with  one  establishment, 
provides  an  estimate  of  the  number  of 
small  government  hospitals.  This 


approach  most  likely  overestimates  the 
number  of  hospitals  operated  by  small 
government  jurisdictions,  because  many 
urban  county  hospitals  (i.e.,  with 
populations  greater  than  50,000)  may 
have  only  one  establishment. 

In  contrast  to  blood  banks,  the  1997 
Economic  Census  reports  data 
separately  on  774  for-profit  hospitals 
(NAICS  622110),  1,571  government 
hospitals  (NAICS  6221101),  and  3,076 
non-government,  not-for-profit  hospitals 
(NAICS  6221102).  Each  hospital 
transfusion  service  will  incur  the  cost  of 
preparing  SOPs  and  20  percent  will 
spend  more  to  retain  records  an 
additional  5  years.  Hospitals  have 
experience  preparing  SOPs  and  have 
already  been  performing  an  historical 
“lookback”  under  an  agency  guidance  to 


industry.  Thus  compliance  with  the 
final  rule  requires  no  new  skills. 

Similar  to  blood  banks,  “lookback” 
costs  are  proportional  to  transfusion 
volume.  Unlike  blood  banks,  however, 
data  from  several  sources  provides 
sufficient  information  to  distribute 
transfusion  volume  to  different  types  of 
small  entities.  National  statistics  from 
the  Healthcare  Cost  and  Utilization 
Project  (HCUP)  on  in-hospital  blood 
transfusions  in  1997  (i.e.,  clinical 
classifications  software  procedure 
category  222)  give  a  reasonable  estimate 
of  the  volume  of  blood  transfused  by 
hospitals  categorized  by  ownership  (i.e., 
government;  private,  not-for-profit;  and 
private,  for-profit)  (Ref.  8).  Furthermore, 
HCUP  provides  data  on  the  number  of 
transfusions  by  ownership  category  and 
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bed  size.  In  1997,  HCUP  defined  bed 
size  category  based  on  location  and 
teaching  status  of  the  hospital.  Thus 
small  bed  size  refers  to  the  following:  (1) 
1  to  49  beds  for  rural  hospitals;  (2)  1  to 
99  beds  for  urban,  non-teaching 
hospitals;  and  (3)  1  to  299  beds  for 
urban,  teaching  hospitals.  However, 
most  teaching  hospitals  are  affiliated 
with  public  or  private,  not-for-profit 
colleges  or  universities  which  would  be 
considered  organizations.  Using  the 
HCUP  definition,  small  for-profit 
hospitals  are  assumed  to  have  no  more 

Table  16 


than  99  beds.  Data  from  a  1998 
American  Hospital  Association  (AHA) 
survey  on  hospitals  in  the  United  States 
shows  that  hospitals  with'  less  than  100 
beds  had  average  revenues  of  $27.7 
million  or  less  (Ref.  7).  The  HCUP  data 
on  the  number  of  transfusions  given  in 
small,  for-profit  hospitals  is  used, 
therefore,  to  estimate  the  share  of  total 
transfusion  for  small  businesses.  In 
contrast,  small  not-for-profit  or 
government  hospitals  may  not 
necessarily  be  classified  as  small  based 
on  HCUP  bed  size.  Thus  for  these  small 


entities,  revenue  shares  Ccdculated  from 
the  1997  Economic  Census  data  serve  as 
proxies  for  transfusion  volume. 

Table  16  of  this  document  shows  the 
average  one-time  and  annual  costs 
incurred  by  small  hospitals  as  a 
percentage  of  annual  receipts  or 
revenue.  In  all  cases,  one-time  costs  are- 
less  than  one  percent  of  average  revenue 
or  receipts  and  annualized  costs  are  less 
than  0.2  percent  of  average  revenue  or 
receipts.  Therefore,  the  final  rule  does 
not  have  a  significant  economic  impact 
on  these  small  entities. 


.—Hospital  Industry  One-Time  and  Annual  Costs  as  a  Percentage  of  Average  Annual  Revenue  by 

Size  and  Type  of  Firmt2 


Receipt  Size  of  Firm 

1 

1 

r 

Number  of 
Firms 

i 

Receipts 

($1,000) 

Average  Re¬ 
ceipt  Per  Firm 
($1,000) 

Per  Firm  One- 
Time  Costs  as 
Percent  of  Av¬ 
erage  Re¬ 
ceipts 

Per  Firm  Annualized  Costs  as 
Percent  of  Average  Receipts 

3  percent 

7  percent 

For-Profit  Hospitals  Operating  All  Year:^ 

$0  to  $999,999 

0 

$1,000,000  to  $2,499,999 

6 

9,737 

1,622.8 

0.5% 

0.1% 

0.2% 

$2,500,000  to  $4,999,999 

'  21 

73,777 

3,513.2 

0.2% 

0.1% 

0.1% 

$5,000,000  to  $9,999,999 

43 

316,631 

7,363.5 

0.1% 

0.0% 

0.0% 

$10,000,000  to  $24,999,999 

38 

630,189 

16,583.9 

0.0% 

0.0% 

0.0% 

$25,000,000  -1- 

66 

NA 

NA 

NA 

Total 

174 

33,782,805 

Size  Category  (share  of  total  revenue) 

Number  of 

Revenue 

Average  Rev- 

Per  Firm  One- 

Per  Firm  Annualized  Costs  as 

Firms 

($1,000) 

enue  Per  Firm 

Time  Costs  as 

Percent  of  Average  Revenue 

($1,000) 

Percent  of  Av- 

erage  Rev- 

! 

enue 

L-  _ 

I 

J _ 

1 

i 

j  3  percent 

1  7  percent 

Not-Fer-Profit  Hospitals  Operating  All  Year;'* 

Single-unit  firm  (14%) 

918 

44,832,121 

1  48,836.7 

0.0% 

0.0% 

0.0% 

One  establishment  (23%) 

813 

74,651,556 

1  91,822.3 

0.0% 

0.0% 

0.0% 

Total 

2,034 

242,896,322 

1  - 

Government  Hospitals  Operating  All  Year: 

5 

Single-unit  firm  (7%) 

I  994 

23,175,491 

23,315.4 

0.0% 

0.0% 

0.0% 

One  establishment  (14%) 

515 

43,739,763 

84,931.6 

0.0% 

0.0% 

0.0% 

Total 

1  1,537 

77,024,061 

’Source:  U.S.  Department  of  Commerce,  Economics  and  Statistics  Administration,  U.S.  Census  Bureau,  “1997  Economic  Census,  Health 
Care  and  Social  Assistance,  Subject  Series:  Establishment  and  Firm  Size,”  EC97S62S-SZ,  October  2000. 

2  Per  firm  costs  from  table  1 3  of  this  document. 

3  1997  Economic  Census,  table  4a,  NAICS  622110.  Based  on  1997  HCUP  data,  small  private  for-profit  hospitals  account  for  approximately  2 
percent  of  the  annual  transfusion  volume  (1.8%  =  23,182  / 1,296,723). 

^1997  Economic  Census,  table  3b,  NAICS  6221102.  HCUP  data  shows  private,  not-for-profit  hospitals  account  for  71%  of  all  transfusions  (= 
924,730  /  1 ,296,723).  According  to  1 997  Economic  Census  data,  hospitals  with  less  than  two  establishments  account  for  37%  of  total  revenues 
for  all  private,  not-for-profit  hospitals.  Therefore  small,  private,  not-for-profit  hospitals  will  incur  about  27%  (27%  =  71%  x  37%)  of  the  consignee 
“lookback”  costs.  Costs  as  a  percent  of  revenue  less  than  0.05  percent  are  rounded  to  0.0  percent. 

3  1997  Economic  Census,  table  3b,  NAICS  6221101,  HCUP  data  shows  government  hospitals  account  for  15%  of  all  transfusions  (=  193,679  / 
1,296,723).  According  to  1997  Economic  Census  data,  government  hospitals  with  less  than  two  establishments  account  for  21%  of  total  reve¬ 
nues  for  all  government  hospitals.  Therefore,  small  government  hospitals  will  incur  about  3%  (3%  =  15%  x  21%)  of  the  consignee  “lookback” 
costs.  Costs  as  a  percent  of  revenue  less  than  0.05  percent  are  rounded  to  0.0  percent. 


As  described  earlier,  FDA  has 
considered  several  alternatives,  and 
considers  that  a  targeted  “lookback” 
will  be  the  most  effective  approach  to 
inform  recipients  of  HCV-infected  blood 
products.  Because  “lookback”  costs  are 
proportional  to  blood  collection  or 
transfusion  volume,  the  smallest  entities 
will  incur  the  lowest  costs. 


Furthermore,  the  agency  allows  for 
flexibility  in  an  establishment’s 
individual  approach  to  compliance  by 
moving  the  prescriptive  language  of  the 
proposed  rule  to  an  industry  guidance 
document  and  specifying  only  the 
objective- actions  required  by  an 
establishment  in  the  final  rule.  This  will 
enable  each  entity  to  develop 


procedures  that  are  most  appropriate 
and  cost-effective  given  the  particular 
situation  and  the  resources  available.  In 
addition,  the  agency  has  specified  a 
limited  time  frame  for  notification  to 
provide  a  clear  endpoint  to  facilitate 
efforts  related  to  the  historical 
“lookback.”  The  agency  concludes  that 
this  final  rule  will  ensure  the  safety  of 
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the  blood  supply  and  meet  public  health 
goals  in  the  least  intrusive  and  most 
cost-effective  way.  Therefore,  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  A  description  of 
these  provisions,  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden,  follows.  Included  in  the 
estimate  is  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Current  Good  Manufacturing 
Practices  for  Blood  and  Blood 
Components:  Notification  of  Consignees 
and  Transfusion  Recipients  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  of  Transmitting  Hepatitis 
C  Virus  Infection  (“Lookback”). 

Description:  This  final  rule  requires 
collecting  establishments  and 
consignees  to  prepare  and  follow 
written  procedures  when  a  donor  who 
tests  reactive  for  evidence  of  HIV  or 
HCV  infection  either  on  a  repeat 
donation  or  after  a  review  of  historical 
testing  records  (recordkeeping  burden  in 
§  606.100(b)(19)).  Such  collections  may 
be  at  increased  risk  of  transmitting  HIV 
or  HCV  infection.  We  are  requiring 
collecting  establishments  to  review 
testing  records,  to  quarantine  prior  in¬ 
date  blood  and  blood  components  from 
such  a  donor,  to  perform  further  testing 
on  the  donor,  and  to  notify  consignees 
of  prior  in-date  blood  and  blood 
components  from  such  a  donor  for 
quarantine  purposes  (reporting  burden 
in  §§610.46(a)(l)(ii)(B), 
610.47(a)(l)(ii)(B),  and  610.48(b)(3)(ii) 
and  (b)(3)(iii))  and  to  notify  consignees 
of  further  testing  results  (reporting 
biu-den  in  §§  610.46(a)(3),  610.47(a)(3), 
and  610.48(b)(4)).  We  also  are  requiring 
consignees  to  notify  transfusion 
recipients,  the  recipients’  physicians  of 
record,  or  the  recipients’  legal 
representatives  that  the  recipient 
received  blood  and  blood  components  at 
increased  risk  of  transmitting  HIV  or 
HCV  (reporting  burden  in 
§§  610.46(b)(3),  610.47(b)(3),  and 
610.48(c)(3)).  Records  of  these  actions 
must  be  kept  (recordkeeping  burden  in 
§  606.160(b)(l)(viii)).  We  also  are 
extending  record  retention  under 
§  606.160(d)  from  5  to  10  years. 


Description  of  Respondents: 

Collecting  establishments  (business  and 
not-for-profit)  and  consignees  of 
collecting  establishments,  including 
hospitals,  transfusion  services,  and 
physicians. 

As  required  by  section  3506(c)(2)(B) 
of  the  PRA,  we  provided  an  opportunity 
for  public  comment  on  the  information 
collection  requirements  of  the  HCV 
“lookback”  proposed  rule  (65  FR 
69378).  In  accordance  with  the  PRA, 
OMB  reserved  approval  of  the 
information  collection  burden  in  the 
proposed  rule,  stating  it  will  make  an 
assessment  in  light  of  public  comments 
received  on  the  proposed  rule.  No 
comments  on  the  information  collection 
requirements  were  submitted  to  OMB  or 
the  docket. 

The  total  reporting  and  recordkeeping 
burden  for  the  first  year  is  estimated  to 
be  495,309.5  hours.  However,  of  this 
total  approximately  456,280  hours 
would  be  expended  on  a  one-time  basis 
for  establishing  the  written  procedures 
and  doing  the  one-time  retrospective 
review  of  historical  HCV  testing  records. 
Therefore,  39,029.5  hours  is  estimated 
as  the  ongoing  annual  burden  related  to 
these  regulations.  The  total  ongoing 
annual  burden  for  collecting 
establishments  under 
§§  610.46(a)(l)(ii)(B),  610.46(a)(3), 
610.46(b)(3),  and  606.160(b)(l)(viii)  for 
HIV  “lookback”  is  estimated  to  be 
12,763  hours.  The  total  ongoing  annual 
burden  for  collecting  estaWishments 
under  §§610.47(a)(l)(ii)(B),  610.47(a)(3), 
610.47(b)(3),  and  606.160(b)(l)(viii)  for 
HCV  “lookback”  is  estimated  to  be 
26,266.5  hours. 

Based  on  information  retrieved  from 
FDA’s  registration  database  and  as 
discussed  in  section  IV  of  this 
document,  there  are  approximately 
1,041  FDA  registered  establishments  (60 
licensed  plasma  establishments  and  981 
registered  collecting  establishments)  in 
the  United  States  that  collect 
approximately  27  million  donations 
annually:  13  million  donations  of 
Source  Plasma  and  14  million  donations 
of  Whole  Blood,  including 
approximately  695,000  autologous 
units.  As  calculated  in  section  IV  of  this 
document,  there  are  approximately  11.2 
million  donations  of  Whole  Blood  from 
repeat  donors  per  year.  As  previously 
discussed  in  section  IV.A.3.b  of  this 
document,  the  Source  Plasma  industry 
will  only  be  minimally  affected  by  these 
requirements.  Therefore,  we  are  only 
estimating  burden  for  Source  Plasma 
collecting  establishments  in  regards  to 
§  606.100(b)(19).  The  following 
reporting  and  recordkeeping  estimates 
are  based  on  information  provided  by 
industry  and  FDA  experience. 


A.  Annual  Reporting  Burden 
1.  HIV  Reporting  Burden 

^In  table  17  of  this  document,  we 
estimate  that  approximately  3,500 
repeat  donors  will  test  reactive  on  a 
screening  test  fo'r  HIV.  We  estimate  that 
an  average  of  three  components  were 
made  from  each  donation.  Un^er 
§610.46(a)(l)(ii)(B)  and  610.46(a)(3), 
this  estimate  results  in  10,500  (3,500  x 
3)  notifications  of  the  HIV  screening  test 
results  to  consignees  by  collecting 
establishments  for  the  purpose  of 
quarantining  affected  blood  and  blood 
components,  and  another  10,500  (3,500 
X  3)  notifications  to  consignees  of 
subsequent  test  results.  We  estimate  an 
average  of  10  minutes  per  notification  of 
consignees.  The  estimate  for  consignee 
notifications  in  the  final  rule  is  higher 
than  the  estimate  in  the  proposed  rule 
because  we  based  our  calculations  in 
the  final  rule  on  the  number  of 
components  at  risk  of  transmitting  HCV 
infection  rather  than  the  number  of 
reactive  donors.  We  also  have  increased 
the  number  of  components  per  donation 
from  two  to  three. 

In  addition,  we  estimate  that 
§  610.46(b)(3)  will  require  4,980 
consignees  to  notify  transfusion 
recipients  or  physicians  of  record  an 
average  of  0.35  times  per  year  resulting 
in  a  total  number  of  1,755  (585 
confirmed  positive  repeat  donors  x  3) 
notifications.  In  the  proposed  rule,  we 
estimated  0.5  hours  as  the  average  time 
for  a  reasonable  attempt  to  notify 
recipients  by  consignees.  However, 
under  §  610.46(b)(3),  we  are  increasing 
the  estimate  to  1  hour  to  accommodate 
the  time  to  gather  test  results  and  the 
recipient’s  records  and  to  accommodate 
multiple  attempts  to  contact  the 
recipient. 

2.  HCV  Reporting  Burden 

We  estimate  that  approximately  7,800 
repeat  donors  per  year  would  test 
reactive  for  antibody  to  HCV  (780  repeat 
donors  confirmed  HCV  positive  /  0.1 
rate  for  repeat  donors  confirmed  HCV 
positive  /  repeat  donors  with  reactive 
tests  =  7,800  repeat  donors  with  reactive 
tests).  Under  §§610.47(a)(l)(ii)(B)  and 
610.47(a)(3),  collecting  establishments 
would  notify  the  consignee  two  times 
for  each  of  the  23,400  (7,800  x  3 
components)  components  prepared  from 
these  donations,  once  for  quarantine 
purposes  and  again  with  additional 
HCV  test  results  for  a  total  of  46,800 
notifications  as  an  annual  ongoing 
burden.  Under  §  610.47(b)(3),  we 
estimate  that  approximately  4,980 
.consignees  would  notify  approximately 
2,050  recipients  (calculated  in  section 
IV.A.4.b.i  of  this  document)  or  their 
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physicians  of  record  annually.  The 
estimated  average  1  hour  to  complete 
notification  is  based  on  the  criteria 
discussed  in  the  previous  section  on  a 
HIV  Reporting  Burden. 

B.  Estimated  One-Time  Reporting 
Burden 

Based  oa  estimates  from  CDC,  we 
expect  that  for  the  one-time 
retrospective  review  of  historical  testing 
records,  as  many  as  approximately 
212,000  blood  components  (calculated 
in  section  lV.A.4.b.ii  of  this  document) 
would  be  at  increased  risk  for 
transmitting  HCV.  For  each  of  these 
products,  under  §§610.48(b)(3)(ii)  and 
(b)(3)(iii),  and  610.48(b)(4)  collecting 
establishments  would  notify  consignees 
to  quarantine  these  products  and  report 
additional  HCV  test  results  to 
consignees,  and,  under  §  610.48(c)(3), 
consignees  would  notify  transfusion 
recipients  or  recipients’  physicians  of 
record.  CDC  estimated  that  there  could 


be  approximately  212,000  transfusion 
recipients  that  would  be  notified  after  a 
one-time  retrospective  review  of 
historical  test  results  for  HCV  screening. 
The  numbers  in  the  “Hours  per 
Response”  column  of  table  18  of  this 
document  are  the  same  as  the  bvuden  for 
table  7  of  this  document. 

C.  Estimated  Annual  and  One-Time 
Recordkeeping  Burden 

In  the  recordkeeping  tables  (tables  19 
and  20  of  this  document),  the  numbers 
in  the  “Hours  per  Record”  column  are 
based  on  our  estimate  of  the  time  to 
complete  one  record.  We  also  estimate 
that  each  documentation  of  consignee 
and  recipient  notification  takes 
approximately  5  minutes.  In  table  20  of 
this  document,  we  estimate  that  it  will 
take  collecting  establishments 
approximately  40  hours  to  establish  the 
written  procedures  required  under 
§606.100(b)(19)  and  consignees 
approximately  16  hours  to  establish 


written  procedures  under 
§606.100(b)(19).  In  table  19  of  this 
document,  the  estimate  for  annual 
recordkeeping  is  based  on  the  estimate 
that  it  takes  approximately  10  minutes 
to  document  and  maintain  the  records 
to  relate  the  donor  with  the  unit  number 
of  each  previous  donation  for  both  the 
collecting  establishment  and  the 
consignee.  The  time  required  for 
recordkeeping  under 
§606.160(b)(l)(viii)  is  estimated  to  be 
approximately  10  minutes  for  each  HIV 
or  HCV  reactive  donation  record  and 
approximately  10  minutes  per 
transfusion  recipient  record  required 
under  §§  610.46(b)(3),  610.47(b)(3),  and 
610.48(c)(3). 

Because  the  final  rule  will  not  affect 
current  industry  practice  of  retaining 
“lookback”  records  for  10  years,  no 
burden  is  calculated  for  §  606.160(d). 

We  estimate  the  burden  for  this 
collection  of  information  as  follows: 


Table  17.— Estimated  Annual  Reporting  Burden^ 


21  CFfl  Section 

No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

610.46(a)(1)(ii)(B) 

981 

10.7 

0.17 

1,785 

610.46(a)(3) 

981 

10.7 

0.17 

1,785 

610.46(b)(3) 

4,980 

0.35 

1,755 

1.0 

1,755 

610.47(a)(1)(ii)(B) 

981 

23.85 

23,400 

0.17 

3,978 

610.47(a)(3) 

981 

23.85 

0.17 

3,978 

610.47(b)(3) 

4,980 

0.41 

42,050 

1.0 

2,050 

Total 

15,331 

^  There  are  no  capital  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  18.— Estimated  One-Time  Reporting  Burden^ 


21  CFR  Section 

No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

610.48(b)(3)(ii)  and  (b)(3)(iii) 

981 

216.1 

0.17 

36,040 

610.48(b)(4) 

981 

216.1 

212,000  ! 

0.17 

36,040 

610.48(c)(3) 

4,980 

42.57 

212,000 

1.0 

212,000 

Total 

284,080 

’  There  are  no  capital  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  19.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No.  of  i 

Annual  Frequency 

Total  Annual 

^  Hours  per 

Recordkeepers  i 

of  Recordkeeping 

Records 

Record  | 

Total  Hours 
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Table  19.— Estimated  Annual  Recordkeeping  Burden’— Continued 


21  CFR  Section 

_ _ _ _ _  .  I 

No.  of 

Recordkeepers 

Annual  Frequency 
of  Recordkeeping 

Total  Annual 
Records 

Hours  per 
Record 

Total  Hours 

4,980 

9.4 

46,800 

.17 

7,956 

HIV  recipient  notification 

4,980 

0.35 

1,755 

.17 

298 

HCV  recipient  notification 

4,980 

0.41 

2,050 

348.5 

lotal 

23,698.5 

’  There  are  no  capital  or  operating  and  maintenance  cosLs  associated  with  this  cdllection  of  information. 


Table  20.— Estimated  One-Time  Recordkeeping  Burden’ 


21  CFR  Section 

No.  of 

Recordkeepers 

Annual  Frequency 
of  Recordkeeping 

— 

Total  Annual 
Records 

Hours  per 
Record 

Total  Hours 

606.100(b)(19) 

1,041 

1 

1,041 

40 

41,640 

606.100(b)(19) 

4,980 

.  1 

4,980 

16 

79,680 

606.160(b)(1)(viii) 

1,041 

203.65 

.08 

16,960 

606.1 60(b)(1)(viii) 

4,980 

42.57 

212,000 

.08 

16,960 

610.48(c)(3) 

4,980 

42.57 

212,000 

.08 

16,960 

lotal 

172,200 

’  There  are  no  capital  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review. 

Before  the  final  rule  becomes 
effective,  we  will  publish  a  notice  in  the 
Federal  Register  announcing  OMB’s 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  in  this  final  rule.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  number. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment, 
nor  an  environmental  impact  statement 
is  required. 

VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 


federalism  implications  as  defined  in 
the  Executive  Order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 
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Lists  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  606  and  610  are 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

■  1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  360j,  371,  374;  42  U.S.C.  216,  262, 
263a,  264. 

■  2.  Section  606.100  is  amended  by 
revising  paragraph  (b)(19)  to  read  as 
follows: 

§606.100  Standard  operating  procedures. 
***** 

(b)  *  *  * 

(19)  Procedures  under  §§  610.46, 
610.47,  and  610.48  of  this  chapter: 

(i)  To  identify  previously  donated 
blood  and  blood  components  from  a 
donor  who  later  tests  reactive  for 
evidence  of  human  immunodeficiency 
virus  (HIV)  infection  or  hepatitis  C  virus 
(HCV)  infection  when  tested  under 

§  610.40  of  this  chapter,  or  when  a  blood 
establishment  is  made  aware  of  other 
reliable  test  results  or  information 
indicating  evidence  of  HIV  or  HCV 
infection; 

(ii)  To  quarantine  in-date  blood  and 
blood  components  previously  donated 
by  such  a  donor  that  are  intended  for 
use  in  another  person  or  further 
manufacture  into  injectable  products, 
except  pooled  components  intended 
solely  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  procedures: 


(iii)  To  notify  consignees  to 
quarantine  in-date  blood  and  blood 
components  previously  donated  by  such 
a  donor  intended  for  use  in  another 
person  or  for  further  manufacture  into 
injectable  products,  except  pooled 
components  intended  solely  for  further 
manufacturing  into  products  that  are 
manufactmed  using  validated  viral 
clearance  procedures: 

(iv)  To  determine  the  suitability  for 
release,  destruction,  or  relabeling  of 
quarantined  in-date  blood  and  blood 
components: 

(v)  To  notify  consignees  of  the  results 
of  the  HIV  or  HCV  testing  performed  on 
the  donors  of  such  blood  and  blood 
components: 

(vi)  To  notify  the  transfusion 
recipient,  the  recipient’s  physician  of 
record,  or  the  recipient’s  legal 
representative  that  the  recipient 
received  blood  or  blood  components  at 
increased  risk  of  transmitting  HIV  or 
HCV,  respectively. 

*  *  *  *  .  * 

■  3.  Section  606.160  is  amended  by 
revising  paragraph  (b)(l)(viii)  and  the 
second  sentence  of  paragraph  (d)  to  read 
as  follows: 

§606.160  Records. 
***** 

(b)  *  *  * 

(1)  *  *  * 

(viii)  Records  concerning  the 
following  activities  performed  under 
§§  610.46,  610.47,  and  610.48  of  this 
chapter:  Quarantine:  consignee 
notification:  testing:  notification  of  a 
transfusion  recipient,  the  recipient’s 
physician  of  record,  or  the  recipient’s 
legal  representative:  and  disposition. 
***** 

(d)  *  *  *  You  must  retain  individual 
product  records  no  less  than  10  years 
after  the  records  of  processing  are 
completed  or  6  months  after  the  latest 
expiration  date  for  the  individual 

product,  whichever  is  the  later  date. 

*  *  * 

***** 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

■  4.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360,  360c,  360d,  360h,  360i,  371, 
372,  374,  381;  42  U.S.C.  216,  262,  263,  263a, 
264. 

■  5.  Section  610.41  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  61 0.41  Donor  deferral. 
***** 

(c)  You  must  comply  with  the 
requirements  under  §§  610.46  and 
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610.47  when  a  donor  tests  reactive  by  a 
screening  test  for  HIV  or  HCV  required 
under  §  610.40(a)  and  (b),  or  when  you 
are  aware  of  other  reliable  test  results  or 
information  indicating  evidence  of  HIV 
or  HCV  infection. 

■  6.  Section  610.46  is  revised  to  read  as 
follows: 

§610.46  Human  immunodeficiency  virus 
(HIV)  “iookback”  requirements. 

(a)  If  you  are  an  establishment  that 
collects  Whole  Blood  or  blood 
components,  including  Source  Plasma 
and  Source  Leukoc54es,  you  must 
establish,  maintain,  and  follow  an 
appropriate  system  for  the  following 
actions: 

(1)  Within  3  calendar  days  after  a 
donof  tests  reactive  for  evidence  of 
human  immunodeficiency  virus  (HIV) 
infection  when  tested  under  §  610.40(a) 
and  (b)  or  when  you  are  made  aware  of 
other  reliable  test  results  or  information 
indicating  evidence  of  HIV  infection, 
you  must  review  all  records  required 
under  §  606.160(d)  of  this  chapter,  to 
identify  bleod  and  blood  components 
previously  donated  by  such  a  donor.  For 
those  identified  blood  and  blood 
components  collected: 

(1)  Twelve  months  and  less  before  the 
donor’s  most  recent  nonreactive 
screening  tests,  or 

(ii)  Twelve  months  and  less  before  the 
donor’s  reactive  direct  viral  detection 
test,  e.g.,  nucleic  acid  test  or  HIV  p24 
antigen  test,  and  nonreactive  antibody 
screening  test,  whichever  is  the  lesser 
period,  you  must: 

(A)  Quarantine  all  previously 
collected  in-date  blood  and  blood 
components  identified  under  paragraph 
(a)(1)  of  this  section  if  intended  for  use 
in  another  person  or  for  further 
manufacture  into  injectable  products, 
except  pooled  blood  components 
intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  procedures;  and 

(B)  Notiry  consignees  to  quarantine  all 
previously  collected  in-date  blood  and 
blood  components  identified  under 
paragraph  (a)(1)  of  this  section  if 
intended  for  use  in  another  person  or  for 
further  manufacture  into  injectable 
products,  except  pooled  blood 
components  intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  procedures: 

(2)  You  must  perform  a  supplemental 
(additional,  more  specific)  test  for  HIV 
as  required  under  §  610.40(e)  of  this 
chapter  on  the  reactive  donation. 

(3)  You  must  notify  consignees  of  the 
supplemental  (additional,  more  specific) 
test  results  for  HIV,  or  the  results  of  the 


reactive  screening  test  if  there  is  no 
available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  investigational  new  drug 
application  (IND)  or  investigational 
device  exemption  (IDE),  is  exempted  for 
such  use  by  FDA,  within  45  calendar 
days  after  the  donor  tests  reactive  for 
evidence  of  HIV  infection  under 
§  610.40(a)  and  (b)  of  this  chapter. 
Notification  of  consignees  must  include 
the  test  results  for  blood  and  blood 
components  identified  under  paragraph 
(a)(i)  of  this  section  that  were 
previously  collected  from  donors  who 
later  test  reactive  for  evidence  of  HIV 
infection. 

(4)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components,  consistent 
with  the  results  of  the  supplemental 
(additional,  more  specific)  test 
performed  under  paragraph  (a)(2)  of  this 
section  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  exempted  for  such  use  by  FDA. 

(b)  If  you  are  a  consignee  of  Whole 
Blood  or  blood  components,  including 
Source  Plasma  and  Source  Leukocytes, 
you  must  establish,  maintain,  and 
follow  an  appropriate  system  for  the 
following  actions: 

(1)  You  must  quarantine  all 
previously  collected  in-date  blood  and 
blood  components  identified  under 
paragraph  (a)(1)  of  this  section,  except 
pooled  blood  components  intended 
solely  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  procedures, 
when  notified  by  the  collecting 
establishment. 

(2)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components  consistent 
with  the  results  of  the  supplemental 
(additional,  more  specific)  test 
performed  under  paragraph  (a)(2)  of  this 
section,  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  is  exempted  for  such  use  by  FDA. 

(3)  When  the  supplemental 
(additional,  more  specific)  test  for  HIV 
is  positive  or  when  the  screening  test  is 
reactive  and  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE  is  exempted  for  such  use  by  FDA, 
you  must  notify  transfusion  recipients 
of  previous  collections  of  blood  and 
blood  components  at  increased  risk  of 
transmitting  HIV  infection,  or  the 
recipient’s  physician  of  record,  of  the 
need  for  recipient  HIV  testing  and 
counseling.  You  must  notify  the 


recipient’s  physician  of  record  or  a  legal 
representative  or  relative  if  the  recipient 
is  a  minor,  deceased,  adjudged 
incompetent  by  a  State  court,  or,  if  the 
recipient  is  competent  but  State  law 
permits  a  legal  representative  or  relative 
to  receive  information  on  behalf  of  the 
recipient.  You  must  make  reasonable 
attempts  to  perform  the  notification 
within  12  weeks  after  receiving  the 
supplemental  (additional,  more  specific) 
test  results  for  evidence  of  HIV  infection 
from  the  collecting  establishment,  or 
after  receiving  the  donor’s  reactive 
screening  test  result  for  HIV  if  there  is 
no  available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  IND  or  IDE  is  exempted  for 
such  use  by  FDA. 

(c)  Actions  under  this  section  do  not 
constitute  a  recall  as  defined  in  §  7.3  of 
this  chapter. 

■  7.  Section  610.47  is  revised  to  read  as 
follows: 

§  61 0.47  Hepatitis  C  virus  (HCV) 

“lookback”  requirements. 

(a)  If  you  are  an  establishment  that 
collects  Whole  Blood  or  blood 
components,  including  Source  Plasma 
and  Source  Leukocytes,  you  must 
establish,  maintain,  and  follow  an 
appropriate  system  for  the  following 
actions: 

(1)  Within  3  calendar  days  after  a 
donor  tests  reactive  for  evidence  of 
hepatitis  C  virus  (HCV)  infection  when 
tested  under  §  610.40(a)  and  (b)  of  this 
chapter  or  when  you  are  made  aware  of 
other  reliable  test  results  or  information 
indicating  evidence  of  HCV  infection, 
you  must  review  all  records  required 
under  §  606.160(d)  of  this  chapter,  to 
identify  blood  and  blood  components 
previously  donated  by  such  a  donor.  For 
those  identified  blood  and  blood 
components  collected: 

(i)  Twelve  months  and  less  before  the 
donor’s  most  recent  nonreactive 
screening  tests,  or 

(ii)  Twelve  months  and  less  before  the 
donor’s  reactive  direct  viral  detection 
test,  e.g.,  nucleic  acid  test  and 
nonreactive  antibody  screening  test, 
whichever  is  the  lesser  period,  you 
must: 

(A)  Quarantine  all  previously 
collected  in-date  blood  and  blood 
components  identified  under  paragraph 
(a)(1)  of  this  section  if  intended  for  use 
in  another  person  or  for  further 
manufacture  into  injectable  products, 
except  pooled  blood  components 
intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  procedures;  and 

(B)  Notify  consignees  to  quarantine  all 
previously  collected  in-date  blood  and 
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blood  components  identified  under 
paragraph  {a)(l)  of  this  section  if 
intended  for  use  in  another  person  or  for 
further  manufacture  into  injectable 
products,  except  pooled  blood 
components  intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  procedures; 

(2)  You  must  perform  a  supplemental 
(additional,  more  specific)  test  for  HCV 
as  required  under  §  610.40(e)  on  the 
reactive  donation. 

(3)  You  must  notify  consignees  of  the 
supplemental  (additional,  more  specific) 
test  results  for  HCV,  or  the  results  of  the 
reactive  screening  test  if  there  is  no 
available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  investigational  new  drug 
application  (IND)  or  investigational 
device. exemption  (IDE),  is  exempted  for 
such  use  by  FDA,  within  45  calendar 
days  after  the  donor  tests  reactive  for 
evidence  of  HCV  infection  under 

§  610.40(a)  and  (b).  Notification  of 
consignees  must  include  the  test  results 
for  blood  and  blood  components 
identified  under  paragraph  (a)(1)  of  this 
section  that  were  previously  collected 
from  donors  who  later  test  reactive  for 
evidence  of  HCV  infection. 

(4)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components  consistent 
with  the  results  of  the  supplemental 
(additional,  more  specific)  test 
performed  under  paragraph  (a)(2)  of  this 
section,  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  exempted  for  such  use  by  FDA. 

(b)  If  you  are  a  consignee  of  Whole 
Blood  or  blood  components,  including 
Source  Plasma  or  Source  Leukocytes, 
you  must  establish,  maintain,  and 
follow  an  appropriate  system  for  the 
following  actions: 

(1)  You  must  quarantine  all 
previously  collected  in-date  blood  and 
blood  components  identified  under 
paragraph  (a)(1)  of  this  section,  except 
pooled  blood  components  intended 
solely  for  further  manufacturing  into 
products  that  me  manufactured  using 
validated  viral  clearance  procedures, 
when  notified  by  the  collecting 
establishment. 

(2)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components,  consistent 
with  the  results  of  the  supplemental 
(additional,  more  specific)  test 
performed  under  paragraph  (a)(2)  of  this 
section,  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 


such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  is  exempted  for  such  use  by  FDA. 

(3)  When  me  supplemental 
(additional,  more  specific)  test  for  HCV 
is  positive  or  when  the  screening  test  is 
reactive  and  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  is  exempted  for  such  use  by  FDA, 
you  must  notify  transfusion  recipients 
of  previous  collections  of  blood  and 
blood  components  at  increased  risk  of 
transmitting  HCV  infection,  or  the 
recipient’s  physician  of  record,  of  the 
need  for  recipient  HCV  testing  and 
counseling.  You  must  notify  the 
recipient’s  physician  of  record  or  a  legal 
representative  or  relative  if  the  recipient 
is  a  minor,  adjudged  incompetent  by  a 
State  court,  or  if  the  recipient  is 
competent  but  State  law  permits  a  legal 
representative  or  relative  to  receive 
information  on  behalf  of  the  recipient. 
You  must  make  reasonable  attempts  to 
perform  the  notification  within  12 
weeks  after  receiving  the  supplemental 
(additional,  more  specific)  test  results 
for  evidence  of  HCV  infection  fi'om  the 
collecting  establishment,  or  after 
receiving  the  donor’s  reactive  screening 
test  result  for  HCV  if  there  is  no 
available  supplemental  test  that  is 
approved  for  such  use  by  FDA,  or  if 
under  an  IND  or  IDE,  is  exempted  for 
such  use  by  FDA. 

(c)  Actions  under  this  section  do  not 
constitute  a  recall  as  defined  in  §  7.3  of 
this  chapter. 

■  8.  Section  610.48  is  added  to  subpart 
E  to  read  as  follows: 

§  61 0.48  Hepatitis  C  virus  (HCV) 
“iookback”  requirements  based  on  review 
of  historical  testing  records. 

(a)  Establishments  that  collect  Whole 
Blood  or  blood  components,  including 
Source  Plasma  and  Source  Leukocytes, 
must  complete  the  following  actions  by 
February  19,  2009. 

(b)  If  you  are  an  establishment  that 
collects  Whole  Blood  or  blood 
components,  including  Source  Plasma 
and  Source  Leukocytes,  you  must 
establish,  maintain,  and  follow  an 
appropriate  system  for  the  following 
actions: 

(1)  You  must: 

(i)  Review  all  records  of  donor  testing 
for  hepatitis  C  virus  (HCV)  performed 
before  February  20,  2008.  The  review 
must  include  records  dating  back 
indefinitely  for  computerized  electronic 
records,  and  to  January  1, 1988,  for  all 
other  records.  Record  review, 
quarantine,  testing,  notification,  and 
disposition  performed  before  February 
20,  2008  that  otherwise  satisfy  the 
requirements  under  §610.47,  are 
exempt  fi'om  this  section. 


(ii)  Identify  donors  who  tested 
reactive  for  evidence  of  HCV  infection. 
Donors  who  tested  reactive  by  a 
screening  test  and  negative  by  an 
appropriate  supplemental  (additional, 
more  specific)  test  under  §  610.40(e)  for 
evidence  of  HCV  infection  on  the  same 
donation  are  not  subject  to  further 
action. 

(iii)  Identify  the  blood  and  blood 
components  previously  collected  from 
such  donors: 

(A)  Twelve  months  and  less  before  the 
donor’s  most  recent  nonreactive 
screening  tests,  or 

(B)  Twelve  months  and  less  before  the 
donor’s  reactive  direct  viral  detection 
test,  e.g.,  nucleic  acid  test  and 
nonreactive  antibody  screening  test, 
whichever  is  the  lesser  period. 

(2)  If  you  did  not  perform  a 
supplemental  (additional,  more  specific) 
test  at  the  time  of  the  reactive  donation, 
you  may  perform  a  supplemental  test  or 
a  licensed  screening  test  with  known 
greater  sensitivity  than  the  test  of  record 
using  either  a  fiozen  sample  from  the 
Scune  reactive  donation  or  a  fiesh 
sample  from  the  same  donor,  if 
obtainable.  If  neither  is  available, 
proceed  with  paragraphs  (b)(3),  (b)(4), 
and  (b)(5)  of  this  section. 

(3)  You  must,  within  3  calendar  days 
after  identifying  the  blood  and  blood 
components  previously  collected  from 
donors  who  tested  reactive  for  evidence 
of  HCV  infection: 

(i)  Quarantine  all  previously  collected 
in-date  blood  and  blood  components 
identified  under  paragraph  (b)(l)(iii)  of 
this  section  if  intended  for  use  in 
another  person  or  for  further 
manufacture  into  injectable  products, 
except  pooled  components  solely 
intended  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  procedures. 

(ii)  Notify  consignees  to  quarantine  all 
previously  collected  in-date  blood  and 
blood  components  identified  under 
paragraph  (b)(l)(iii)  of  this  section  if 
intended  for  use  in  another  person  or  for 
further  manufacture  into  injectable 
products,  except  pooled  blood 
components  intended  solely  for  further 
manufacturing  into  products  that  are 
manufactured  using  validated  viral 
clearance  procedures:  and 

(iii)  Notify  consignees  of  the  donor’s 
test  results,  including  the  results  of  a 
supplemental  (additional,  more  specific) 
test  or  a  licensed  screening  test  with 
known  greater  sensitivity  than  the  test 
of  record,  if  available  at  that  time. 

(4)  You  must  notify  consignees  of  the 
results  of  the  supplemental  (additional, 
more  specific)  test  or  the  licensed 
screening  test  with  known  greater 
sensitivity  than  the  test  of  record  for 
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HCV,  if  performed,  within  45  calendar 
days  of  completing  the  further  testing. 
Notification  of  consignees  must  include 
the  test  results  for  hlood  and  hlood 
components  identified  under  paragraph 
(h)(l)(iii)  of  this  section  that  were 
previously  collected  from  a  donor  who 
later  tests  reactive  for  evidence  of  HCV 
infection. 

(5)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components  consistent 
with  the  results  of  the  further  testing 
performed  under  paragraph  {b)(2)  of  this 
section  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an 
investigational  new  drug  application 
(IND)  or  investigational  device 
exemption  (IDE),  is  exempted  for  such 
use  by  FDA. 

(c)  If  you  are  a  consignee  of  Whole 
Blood  or  blood  components,  including 
Source  Plasma  and  Source  Leukocytes, 
you  must  establish,  maintain,  and 
follow  an  appropriate  system  for  the 
following  actions,  which  you  must 
complete  within  1  year  of  the  date  of 


notification  by  the  collecting 
establishment: 

(1)  You  must  quarantine  all 
previously  collected  in-date  blood  and 
blood  components  identified  under 
paragraph  (b)(l)(iii)  of  this  section, 
except  pooled  blood  components  solely 
intended  for  further  manufacturing  into 
products  that  are  manufactured  using 
validated  viral  clearance  procedures, 
when  notified  by  the  collecting 
establishment. 

(2)  You  must  release  from  quarantine, 
destroy,  or  relabel  quarantined  in-date 
blood  and  blood  components,  consistent 
with  the  results  of  the  further  testing 
performed  under  paragraph  {b)(2)  of  this 
section,  or  the  results  of  the  reactive 
screening  test  if  there  is  no  available 
supplemental  test  that  is  approved  for 
such  use  by  FDA,  or  if  under  an  IND  or 
IDE  is  exempted  for  such  use  by  FDA. 

(3)  When  the  supplemental 
(additional,  more  specific)  test  for  HCV 
is  positive;  or  the  supplemental  test  is 
indeterminate,  but  the  supplemental  test 
is  known  to  be  less  sensitive  than  the 
screening  test;  or  the  screening  test  is 
reactive  and  there  is  no  available 
supplemental  test  that  is  approved  for 


such  use  by  FDA,  or  if  under  an  IND  or 
IDE,  is  exempted  for  such  use  by  FDA; 
or  if  supplemental  testing  is  not 
performed,  you  must  make  reasonable 
attempts  to  notify  transfusion  recipients 
of  previous  collections  of  blood  and 
blood  components  at  increased  risk  of 
transmitting  HCV  infection,  or  the 
recipient’s  physician  of  record,  of  the 
need  for  recipient  HCV  testing  and 
counseling.  You  must  notify  the 
recipient’s  physician  of  record  or  a  legal 
representative  or  relative  if  the  recipient 
is  a  minor,  adjudged  incompetent  by  a 
State  court,  or  if  the  recipient  is 
competent  but  State  law  permits  a  legal 
representative  or  relative  to  receive 
information  on  behalf  of  the  recipient. 

(d)  Actions  under  this  section  do  not 
constitute  a  recall  as  defined  in  §  7.3  of 
this  chapter. 

(e)  This  section  will  expire  on  August 
24,  2015. 

Dated:  July  5,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-16607  Filed  8-23-07;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5089-N-05] 

Additional  Common  Waivers  Granted 
to  and  Alternative  Requirements  for 
CDBG  Disaster  Recovery  Grantees 
Under  Public  Laws  109-148  and  109- 
234 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  waivers  and 
alternative  requirements. 

SUMMARY:  As  described  in  the 
Supplementary  Information  section  of 
this  Notice,  HUD  is  authorized  by 
statute  to  waive  statutory  and  regulatory 
requirements  and  specify  alternative 
requirements  for  disaster  recovery 
grants,  upon  the  request  of  the  state 
grantee(s).  This  Notice  describes  the 
additional  waivers  for  the  disaster 
recovery  grants  made  to  the  States  of 
Alabama,  Florida,  Louisiana, 

Mississippi,  and  Texas  {the  States), 
which  are  the  Community  Development 
Block  Grant  Program  (CDBG)  disaster 
recovery  grantees  under  the  subject 
appropriations  acts. 

DATES:  Effective  Date:  August  29,  2007. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jessie  Handforth  Kome,  Director, 

Disaster  Recoyery  and  Special  Issues 
Division,  Office  of  Block  Grant 
Assistance,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  7286,  Washington,  DC 
20410,  telephone  number  (202)  708- 
3587.  Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  FAX  inquiries  may  be  sent  to  Ms. 
Kome  at  (202)  401-2044.  (Except  for  the 
“800”  number,  these  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 


Authority  To  Grant  Waivers 

The  first  federal  Fiscal  Year  (FY)  2006 
supplemental  appropriation  for  the 
CDBG  program  was  the  Department  of 
Defense,  Emergency  Supplemental 
Appropriations  to  Address  Hurricanes 
in  the  Gulf  of  Mexico,  and  Pandemic 
Influenza  Act,  2006  (Pub.  L.  109-148, 
approved  December  30,  2005).  The 
second  2006  supplemental 
appropriation  was  Chapter  9  of  Title  II 
of  the  Emergency  Supplemental 
Appropriations  Act  for  Defense,  the 
Global  War  on  Terror,  and  Hurricane 
Recovery,  2006  (Pub.  L.  109-234, 
approved  June  15,  2006),  which 
appropriates  $5.2  billion  in  CDBG  funds 
for  necessary  expenses  related  to 
disaster  relief,  long-term  recovery,  and 
restoration  of  infrastructure  directly 
related  to  the  consequences  of  the 
covered  disasters.  These  2006  Acts 
(collectively  “the  supplemental  Acts”) 
authorize  the  Secretary  to  waive,  or 
specify  alternative  requirements  for,  any 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  the  obligation  by  the 
Secretary  or  use  by  the  recipient  of  these 
funds  or  guarantees,  except  for 
requirements  related  to  fair  housing, 
nondiscrimination,  labor  standards,  and 
the  environment,  upon  a  request  by  a 
state  and  a  finding  by  the  Secretary  that 
such  a  waiver  would  not  be  inconsistent 
with  the  overall  purpose  of  the  statute. 
The  waiver  authorizations  differ  in  that 
while  Public  Law  109-148  directs  that 
the  Secretary  “shall”  make  the  waivers 
in  response  to  a  state’s  request  and  a 
consistency  finding;  Public  Law  109- 
234  states  that  the  Secretary  “may” 
make  such  waivers. 

The  following  waivers  and  alternative 
requirements  for  funds  provided  under 
either  2006  Act  are  in  response  to 
requests  from  all  five  states  receiving 
CDBG  disaster  recovery  grants  under 
those  Acts.  In  accordance  with  the 


states’  earlier  requests  for  administrative 
consistency  to  the  extent  feasible  (noted 
in  71  FR  63337,  published  October  30, 
2006),  each  waiver  or  alternative 
requirement  will  apply  to  assistance 
provided  under  either  Act. 

The  Secretary  finds  that  the  following 
waivers  and  alternative  requirements,  as 
described  below,  are  not  inconsistent 
with  the  overall  purpose  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  or  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  as  amended. 

Under  the  requirements  of  the 
Department  of  Housing  and  Urban 
Development  Act,  as  amended  (42 
U.S.C.  3535(q)),  regulatory  waivers  must 
be  published  in  the  Federal  Register. 
Further,  under  the  supplemental  Acts, 
the  Secretary  must  publish,  in  the 
Federal  Register,  any  waiver  of  any 
statute  or  regulation  that  the  Secretary 
administers  pursuant  to  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  no  later  than  5  days  before 
the  effective  date  of  such  waiver. 

Except  as  described  in  this  and  other 
notices  applicable  to  these  grants, 
statutory  and  regulatory  provisions 
governing  the  CDBG  program  for  states, 
including  those  at  24  CFR  part  570, 
shall  apply  to  the  use  of  these  funds.  In 
accordance  with  the  2006  Acts,  HUD 
will  reconsider  every  waiver  in  this 
Notice  on  the  2-year  anniversary  of  the 
day  this  Notice  is  published. 

Waiver  Justification 

In  general,  waivers  already  granted  to 
the  States  of  Alabama,  Florida, 
Louisiana,  Mississippi,  and  Texas  and 
alternative  requirements  already 
specified  for  CDBG  disaster  recovery 
grant  funds  provided  under  Public  Law 
109-148  and  Public  Law  109-234  apply. 
The  notices  in  which  these  prior 
waivers  and  alternative  requirements 
appear  are  shown  in  the  table  below. 


Notice 

Publication 

date 

Applicability 

71  FR  7666,  FR-5051-N-01  . 

02/13/2006 

Common  Allocation/Application  for  $11.5  billion. 

71  FR  34448,  FR-5051-N-02  . 

06/14/2006 

State  of  Alabama. 

71  FR  34451,  FR-5051-N-04  . 

06/14/2006 

State  of  Louisiana. 

71  FR  34457,  FR-5051-N-03  . 

06/14/2006 

State  of  Mississippi. 

71  FR  43622,  FR-5051-N-05  . 

08/01/2006 

State  of  Texas. 

71  FR  51678,  FR-5051-N-06  . 

08/30/2006 

State  of  Florida. 

71  FR  62372,  FR-5051-N-07  . 

10/24/2006 

State  of  Mississippi. 

71  FR  63337,  FR-5089-N-01  . 

10/30/2006 

Common  Allocation/Application,  and  Applicability  of  Prior  Waivers  for  $5.2  billion. 

72  FR  10014,  FR-5089-N-03  . 

03/06/2007 

State  of  Louisiana. 

72  FR  10020,  FR-5089-N-03  . 

03/06/2007 

State  of  Mississippi. 

The  provisions  of  this  Notice  do  not 
apply  to  funds  provided  under  the 
regular  CDBG  program  or  other  HUD  or 
federally  funded  programs.  The 


provisions  provide  additional  flexibility 
in  program  design  and  implementation 
and  implement  statutory  requirements 
unique  to  these  appropriations. 


Section  414  of  the  Stafford  Act 

The  states  have  requested  a  waiver  of 
section  414  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
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Assistance  Act,  as  amended,  for  all  their 
disaster  recovery  programs.  This  Notice 
grants,  in  part,  the  states’  requests  that 
the  Secretary  waive  that  section  and 
provides  alternative  requirements  more 
consistent  with  the  purpose  of  the 
supplemental  Acts,  which  is  to  assist 
and  support  disaster  recovery  in  the 
areas  most  impacted  by  the  effects  of  the 
hurricanes  of  2005  in  die  Gulf  Coast. 
Hurricanes  Katrina,  Rita,  and  Wilma 
resulted  in  unprecedented  destruction 
in  the  Gulf  States,  which  will  require 
reconstruction  for  many  years  (and 
possibly  decades)  to  come.  The 
Department  has  surveyed  other  federal 
agencies’  administration  of  section  414 
and  found  varying  interpretations  for 
long-term,  post-disaster  projects 
involving  the  acquisition,  rehabilitation, 
or  demolition  of  disaster-damaged 
housing.  The  five  Gulf  States,  in  the 
meantime,  are  launching  programs,  such 
as  rental  rehabilitation,  that  could  be 
affected  by  this  statute  and  urgently 
need  a  conclusion  and  clear  direction  in 
order  to  restore  affordable  rental 
housing  to  the  devastated  areas. 
Therefore,  to  avoid  possible  risk  to  the 
recovery  effort  by  further  delay  in 
providing  the  States  with  a  definitive 
answer,  the  Department  is  issuing  this 
Notice,  which  includes  a  partial 
statutory  waiver  and  specifies 
alternative  requirements.  For  programs 
or  projects  covered  by  this  waiver 
(“covered  programs  or  projects”)  that 
are  initiated  within  3  years  after  the 
applicable  disaster,  the  State  must  select 
one  of  the  two  alternative  requirements 
specified  in  this  Notice. 

Alternative  One 

The  state  may  provide  relocation 
assistance  to  a  former  residential 
occupant  whose  former  dwelling  is 
acquired,  rehabilitated,  or  demolished 
for  a  covered  program  or  project 
initiated  within  3  years  after  the 
disaster,  even  though  the  actual 
displacements  were  caused  by  the 
effects  of  the  disaster.  To  the  extent 
practicable,  such  relocation  assistance 
must  be  offered  in  a  manner  consistent 
with  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended  (URA)  and  its 
implementing  regulations,  except  as 
modified  by  applicable  waivers  and 
alternative  requirements. 

Alternative  Two 

If  the  state  determines  that  the  first 
alternative  would  substantially  conflict 
with  meeting  the  disaster  recovery 
purposes  of  the  supplemental  Acts,  the 
state  may  establish  a  re-housing  plan  for 
a  covered  program  or  project  initiated 
within  3  years  after  the  disaster.  Such 


determinations  must  be  made  on  a 
program  or  project  basis  (not  person  or 
household).  The  re-housing  plan  must 
include,  at  minimum,  the  following: 

1.  A  description  of  the  class(es)  of 
persons  eligible  for  assistance,  including 
all  persons  displaced  from  their 
residences  by  particular  enumerated,  or 
all,  effects  of  the  disaster,  and  including 
all  persons  still  receiving  temporary 
housing  assistance  from  FEMA  for  the 
covered  disaster(s); 

2.  A  description  of  the  types  and 
amount  of  financial  assistance  to  be 
offered,  if  any; 

3.  A  description  of  other  services  to  be 
made  available,  including,  at  minimum, 
outreach  efforts  to  eligible  persons  and 
housing  counseling  providing 
information  about  available  housing 
resources.  Outreach  efforts  and  housing 
counseling  information  should  be 
provided  in  languages  other  than 
English  to  persons  with  limited  English 
proficiency;  and 

4.  Contact  information  and  a 
description  of  any  applicable 
application  process,  including  any 
deadlines. 

5.  If  the  program  or  project  involves 
rental  housing,  the  re-housing  plan  must 
also  include  the  following: 

(i)  Placement  services  for  former  and 
prospective  tenants; 

(ii)  A  public  registry  of  available 
rental  units  assisted  with  CDBG  disaster 
recovery  and/or  other  funds;  and 

(iii)  Application  materials,  award 
letters,  and  operating  procedures 
requiring  property  owners  to  make 
reasonable  attempts  to  contact  their 
former  residential  tenants  and  offer  a 
unit  upon  completion  to  those  tenants 
meeting  the  program’s  eligibility 
requirements. 

Justification  for  Waiver 

The  reasons  for  granting  this  waiver 
are  several,  and  are  ably  represented  by 
the  States  in  their  requests.  The 
principal  reasons  are  highlighted  here: 

•  Hurricanes  Katrina,  Rita,  and 
Wilma  caused  unprecedented 
destruction  in  the  Gulf  Coast  region. 

The  magnitude  of  destruction  resulted 
in  massive  displacements  and 
decimated  the  region’s  affordable 
housing  stock.  Continued  ambiguity  on 
section  414’s  applicability  may  cause 
substantial  delays  in  long-term  recovery 
along  the  Gulf  Coast,  particularly  in 
Louisiana,  Mississippi,  and  Texas; 

•  URA  assistance  may  duplicate 
insurance  proceeds  and  federal,  state,  or 
local  housing  assistance  that  has  already 
been  disbursed;  and 

•  Simplify  the  administration  of 
disaster  recovery  projects  or  programs 
initiated  years  following  the  disaster. 


Persons  in  physical  occupancy  who 
are  displaced  by  a  HUD-assisted  disaster 
recovery  project  will  continue  to  be 
eligible  for  URA  assistance.  Persons 
displaced  by  the  effects  of  the  disaster 
may  continue  to  apply  for  assistance 
under  the  States’  approved  disaster 
recovery  programs,  which  are  designed 
to  bring  affordable  housing  to  the 
affected  areas.  This  waiver  does  not 
address  programs  or  projects  receiving 
other  HUD  funding,  or  funding  from 
other  federal  sources. 

A  state  may  already  be  performing 
some  elements  of  a  re-housing  plan, 
such  as  providing  a  public  rental 
registry  or  undertaking  outreach  and 
placement  services  to  ihose  former 
residents  still  receiving  FEMA  housing 
assistance.  Description  in  the  re-housing 
plan  of  how  those  existing  efforts  will 
be  available  for  covered  prrograms  or 
projects  may  be  used  in  satisfying  the 
requirements  of  this  Notice. 

Applicable  Rules,  Statutes,  Waivers, 
and  Alternative  Requirements 

1.  General  note.  Except  as  described 
in  this  Notice,  the  statutory,  regulatory, 
and  notice  provisions  that  shall  apply  to 
the  use  of  these  funds  are: 

a.  Those  governing  the  funds 
appropriated  under  Public  Law  109-148 
and  Public  Law  109-234  (the 
“supplemental  Acts”)  and  already 
published  in  the  Federal  Register. 

b.  Those  governing  the  CDBG  program 
for  states,  including  those  at  42  U.S.C. 
5301  et  seq.  and  24  CFR  part  570. 

2.  Section  414  of  the  Stafford  Act 
waiver  and  alternative  requirements. 

a.  Section  414  of  the  Stafford  Act,  42 
U.S.C.  5181  (including  its  implementing 
regulation  at  49  CFR  24.403(d)),  is 
waived  to  the  extent  that  it  would  apply 
to  CDBG  disaster  recovery-funded 
programs  or  projects  initiated  at  least 
one  year  after  Hurricanes  Katrina,  Rita, 
or  Wilma  (as  applicable)  by  the  States  of 
Alabama,  Florida,  Louisiana, 
Mississippi,  and  Texas  under  an 
approved  Action  Plan  for  Disaster 
Recovery  for  its  grants  under  Public  Law 
109-148  or  Public  Law  109-234; 
provided  that  such  program  or  project 
was  not  planned,  approved,  or 
otherwise  underway  prior  to  the 
disaster. 

b.  For  all  programs  or  projects  covered 
by  this  waiver  (“covered  programs  or 
projects”)  that  are  initiated  within  3 
years  after  the  applicable  disaster,  the 
States  of  Alabama,  Florida,  Louisiana, 
Mississippi,  and  Texas  must  comply 
with  one  of  the  following  two 
alternative  requirements: 

1.  Relocation  Assistance.  The  state 
may  provide  relocation  assistance  to  a 
former  residential  occupant  whose 
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former  dwelling  is  acquired, 
rehabilitated,  or  demolished  for  a 
covered  program  or  project  initiated 
within  3  years  after  the  disaster,  even 
though  the  actual  displacements  were 
caused  by  the  effects  of  the  disaster.  To 
the  extent  practicable,  such  relocation 
assistance  must  be  offered  in  a  manner 
consistent  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
cunended,  and  its  implementing 
regulations,  except  as  modified  by  prior 
waivers  and  alternative  requirements 
granted  to  the  States. 

2.  Re-housing  Plan.  If  the  state 
determines  that  the  first  alternative 
would  substantially  conflict  with 
meeting  the  disaster  recovery  purposes 
of  the  supplemental  Acts,  the  grantee 
may  establish  a  re-housing  plan  for  a 
covered  program  or  project  initiated 
within  3  years  after  the  disaster.  Such  a 
determination  must  be  made  on  a 
program  or  project  basis  (not  person  or 
household).  The  re-housing  plan  must 
include,  at  minimum,  the  following: 

i.  A  description  of  the  class(es)  of 
persons  eligible  for  assistance,  including 
all  residents  displaced  from  their 
residences  by  certain  enumerated  or  all 
effects  of  the  covered  disaster,  and 
including  all  disaster-displaced 
residents  still  receiving  temporary 
housing  assistance  from  FEMA  for  the 
covered  disasters; 

ii.  A  description  of  the  types  and 
amount  of  financial  assistance  to  be 
provided,  if  any; 

iii.  A  description  of  other  services  to 
be  made  available,  including,  at 
minimum,  outreach  efforts  to  eligible 


persons  and  housing  counseling  that 
provide  information  about  available 
housing  resources; 

iv.  Contact  information  for  additional 
program  information; 

V.  A  description  of  any  applicable 
application  process,  including  any 
deadlines;  and 

vi.  If  the  program  or  project  covered 
by  this  waiver  involves  rental  housing, 
the  grantee  shall  establish  procedures 
for  the  following: 

A.  Application  materials,  award 
letters,  and  operating  procedures  that 
require  property  owners  to  make 
reasonable  attempts  to  contact  their 
former  tenants  and  to  offer  a  unit  upon 
completion  to  those  tenants  meeting  the 
program’s  eligibility  requirements; 

B.  Placement  services  for  former  and 
prospective  tenants;  and 

C.  A  public  registry  of  available  rental 
units  assisted  with  CDBG  disaster 
recovery  and/or  other  funds. 

c.  Eligible  Project  Costs.  The  cost  of 
relocation  assistance  and  the  re¬ 
occupancy  plan  are  eligible  project  costs 
in  the  same  manner  and  to  the  same 
extent  as  other  projects  costs  authorized 
under  the  supplemental  Acts.  For 
covered  programs  or  projects  involving 
affordable  rental  housing,  the  relocation 
and  planning  costs  required  by  this 
Notice  may  be  paid  from  funds  reserved 
for  the  affordable  rental  housing  stock  in 
the  impacted  areas  under  Public  Law 
109-234. 

2.  Information  collection  approval 
note.  The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2506-0165.  In  accordance  with  . 
the  Paperwork  Reduction  Act,  HUD  may 
not  conduct  or  sponsor,  nor  is  a  person 
required  to  respond  to,  a  collection  of 
information,  unless  the  collection 
displays  a  valid  control  number. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  disaster 
recovery  grants  under  this  Notice  are  as 
follows:  14.219;  14.228. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C)).  The  FONSI  is  available  for 
public  inspection  between  8  a.m.  and  5 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  10276,  Washington,  DC  20410- 
0500.  Due  to  security  measures  at  the 
HUD  Headquarters  building,  an  advance 
appointment  to  review  the  FONSI  must 
be  scheduled  by  calling  the  Regulations 
Division  at  (202)  708-3055  (this  is  not 
a  toll-free  number). 

Dated:  August  16,  2007. 

Roy  A.  Bemardi, 

Deputy  Secretary. 

(FR  Doc.  E7-16631  Filed  8-23-07;  8:45  am] 
BILLING  CODE  4210-«7-P 


Friday, 

August  24,  2007 


Part  V 

Department  of 
Housing  and  Urban 
Development 

Additional  Waivers  Granted  to  and 
Alternative  Requirements  for  the  State  of 
Mississippi  Under  Public  Law  109-148; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5051-N-08] 

Additional  Waivers  Granted  to  and 
Alternative  Requirements  for  the  State 
of  Mississippi  Under  Public  Law  109- 
148 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  waivers,  and 
alternative  requirements. 

SUMMARY:  As  described  in  the 
Supplementary  Information  section  of 
this  Notice,  HUD  is  authorized  by 
statute  to  waive  statutory  and  regulatory 
requirements  and  specify  alternative 
requirements  for  this  grant,  upon  the 
request  of  the  state  grantee.  This  Notice 
describes  the  additional  waivers 
approved  by  HUD  for  a  $600  million 
infrastructure  program  to  be  funded 
from  the  disaster  recovery  grant  made  to 
the  State  of  Mississippi  under  the 
subject  appropriations  act. 

DATES:  Effective  Date:  August  29,  2007. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jessie  Handforth  Kome,  Director, 

Disaster  Recovery  and  Special  Issues 
Division,  Office  of  Block  Grant 
Assistance,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  7286,  Washington,  DC 
20410,  telephone  number  (202)  708- 
3587.  Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  FAX  inquiries  may  be  sent  to  Ms. 
Kome  at  (202)  401-2044.  (Except  for  the 
“800”  number,  these  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Authority  To  Grant  Waivers 

A  federal  Fiscal  Year  2006 
supplemental  appropriation  for  the 
Community  Development  Block  Grant 
(CDBG)  program  was  in  the  Department 
of  Defense,  Emergency  Supplemental 
Appropriations  to  Address  Hurricanes 
in  the  Gulf  of  Mexico,  and  Pandemic 
Influenza  Act,  2006  (Pub.  L.  109-148, 
approved  December  30,  2005)  (the  2006 
Act),  that  appropriated  $11.5  billion  for 
necessary  expenses  related  to  disaster 

Table— MS  Activities 


relief,  long-term  recovery,  and 
restoration  of  infrastructure  in  the  most 
impacted  and  distressed  areas  related  to 
the  consequences  of  the  covered 
disasters. 

The  2006  Act  authorizes  the  Secretary 
to  waive,  or  specify  alternative 
requirements  for,  any  provision  of  any 
statute  or  regulation  that  the  Secretary 
administers  in  connection  with  the 
obligation  by  the  Secretary  or  use  by  the 
recipient  of  these  funds  and  guarantees, 
except  for  requirements  related  to  fair 
housing,  nondiscrimination,  labor 
standards,  and  the  environment,  upon  a 
request  by  the  state  and  a  finding  by  the 
Secretary  that  such  a  waiver  would  not 
be  inconsistent  with  the  overall  purpose 
of  the  statute.  The  following  additional 
waivers  and  alternative  requirements  for 
funds  provided  under  the  2006  Act  are 
in  response  to  a  request  from  the  State 
of  Mississippi. 

For  reasons  described  below,  the 
Secretary  finds  that  the  following 
waivers  and  alternative  requirements 
are  not  inconsistent  with  the  overall 
purpose  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (the  1974  Act),  or  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  as  amended. 

Under  the  requirements  of  the 
Department  of  Housing  and  Urban 
Development  Act,  as  amended  (42 
U.S.C.  3535(q)),  regulatory  waivers  must 
be  published  in  the  Federal  Register. 

Except  as  described  in  this  and  other 
notices  applicable  to  this  grant, 
statutory  and  regulatory  provisions 
governing  the  CDBG  program  for  states, 
including  those  at  24  CFR  part  570, 
shall  apply  to  the  use  of  these  funds.  In 
accordance  with  the  appropriations  act 
cited  above,  HUD  will  reconsider  every 
waiver  in  this  Notice  on  the  2-year 
anniversary  of  the  day  this  Notice  is 
published. 

Waiver  Justification 

In  general,  waivers  already  granted  to 
the  State  of  Mississippi  and  alternative 
requirements  already  specified  for 
CDBG  disaster  recovery  grant  funds 
provided  under  P.L.  109-148  apply.  The 
notices  in  which  these  prior  waivers 
and  alternative  requirements  applicable 
to  Mississippi  are: 


•  71  FR  7666,  published  February  13, 
2006; 

•  71  FR  34457,  published  June  14, 
2006; 

•  71  FR  62372,  published  October  24, 
2006; 

•  71  FR  63337,  published  October  30, 
2006;  and 

•  72  FR  10020,  published  March  6, 
2007. 

The  provisions  of  this  Notice  do  not 
apply  to  funds  provided  under  the 
annual  CDBG  program  or  to  the  grant 
made  under  Public  Law  109-234.  The 
provisions  provide  additional  flexibility 
in  program  design  and  implementation, 
and  implement  statutory  requirements 
unique  to  this  appropriation. 

Overall  Benefit  to  Low*  and  Moderate- 
Income  Persons 

The  State  of  Mississippi  has  repeated 
its  request  that  the  Secretary  waive  the 
requirement  that  50  percent  of  the 
CDBG  funds  received  by  the  state  under 
the  grant  made  under  Public  Law  109- 
148  be  for  activities  that  benefit  persons 
of  low  and  moderate  income.  The 
Secretary  has  responded  to  the  state’s 
prior  requests  by  waiving  the  overall 
benefit  requirement  to  the  extent 
necessary  to  permit  funding  of  certain 
activities  in  identified  action  plans. 

To  grant  this  waiver,  the  Secretary 
must  find  that  it  is  “not  inconsistent” 
with  the  CDBG  program’s  primary 
purpose.  This  purpose  is  stated  at  42 
U.S.C.  5301(c): 

“The  primary  objective  of  this  chapter 
and  of  the  community  development 
program  of  each  grantee  under  this 
chapter  is  the  development  of  viable 
urban  communities,  by  providing 
decent  housing  and  a  suitable  living 
environment  cuid  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.” 

Further,  Public  Law  109-148 
stipulates  that,  to  decrease  or  eliminate 
the  overall  benefit  requirement  below  50 
percent,  the  Secretary  of  HUD  must  also 
make  a  finding  of  “compelling  need”  for 
the  waiver. 

Waivers  of  the  overall  benefit  test 
described  above  are  identified  in  the 
table  below. 


With  Overall  Benefit  Waivers  and  Alternative  Requirements 


Activity  or  program 

Budget 

Waiver  date 

National  objective 

Economic  Development  and  Commu¬ 
nity  Revitalization. 

$500,000,000  . 

March  6.  2007 . 

By  project,  either  urgent  need  or  low/ 
mod. 

Regional  Infrastmcture  Program — Mas¬ 
ter  Plan  and  Emergency  Infrastruc¬ 
ture. 

$33,075,000  . 

October  24,  2006  ... 

Urgent  need. 

Ratepayer  and  Windpool  Mitigation  . 

$410,000,000  . . 

October  24,  2006  ... 

Urgent  need. 
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Table— MS  Activities  With  Overall  Benefit  Waivers  and  Alternative  Requirements— Continued 


Activity  or  program 

Budget 

Waiver  date 

National  objective 

Compensation  for  housing  loss . 

$3.4  billion  for  Phase  I  of  homeowner 

June  14,  2006  . 

Urgent  need  or  low/mod. 

program,  since  amended  to  approxi¬ 
mately  $1  billion. 

The  State  of  Mississippi’s  current 
request  is  for  a  waiver  of  overall  benefit 
requirements  so  that  the  proposed  $600 
million  infrastructure  program  will  not 
cause  the  state  to  fail  to  meet  the 
requirement.  This  program  follows  a 
CDBG-funded  master  plan  for 
infrastructure  recovery  whose  goals 
include  extending  water  and  sewer 
service  into  areas  with  lower  exposure 
to  future  natural  disasters  while  helping 
the  state  recover  from  the  effects  of 
Hurricane  Katrina. 

As  mentioned  in  a  prior  Notice  (71  FR 
62372,  published  October  24,  2006),  to 
allow  for  recovery  from  severe  ice 
storms,  the  Secretary  allowed  the  State 
of  Maine  an  overall  benefit  waiver  that 
permitted  the  State  of  Maine  to  use  its 
entire  grant  to  assist  private  utilities 
with  uninsured  service  restoration  costs. 
In  analyzing  that  request,  HUD 
considered  how  low-  and  moderate- 
income  persons  would  benefit  from  the 
proposed  activity.  Logically,  a  utility 
grid  or  service  area  cannot  be  restored 
for  one  income  group  alone,  and  a 
disaster  that  damages  infrastructure 
regionally  affects  almost  everyone  in  an 
area,  regtu-dless  of  income.  There  was  no 
practical  methodology  in  the  Maine 
example  for  allocating  costs  among 
income  groups.  HUD  found  that  Maine’s 
waiver  supported  an  activity  that 


resulted  in  providing  long-term  disaster 
recovery  benefit  to  a  large  number  of 
low-  and  moderate-income  persons.  In 
this  context,  because  the  CDBG  program 
and  the  disaster  supplemental 
legislation  largely  leave  the  selection  of 
activities  to  the  grantees,  HUD  granted 
the  waiver  based  on  acceptance  of  the 
state’s  policy  decision  that  this  activity 
met  both  the  purposes  of  the  CDBG  Act, 
and  was  necessary  for  the  affected 
community  to  meet  its  unmet  disaster 
recovery  needs. 

The  case  of  the  infrastructure  program 
in  Mississippi  meets  many  of  the  same 
conditions  that  existed  in  Maine.  As  in 
Maine,  people  across  a  widespread 
region  of  Mississippi  were  affected 
regardless  of  income,  and  the  proposed 
restoration  and  recovery  infrastructure 
projects  will  enable  recovery  across 
wide  geographic  areas.  The  planned 
Mississippi  projects  under  the  master 
plan  depart  from  the  Maine  case  in  that 
the  Mississippi  plan  focuses  not  only  on 
restoration  of  service  to  some  heavily 
impacted  areas,  but  also  on  guiding 
settlement  during  the  recovery  into 
locations  that  were  less  affected  by  the 
storm,  likely  to  be  less  affected  by  future 
events,  and  likely  to  have  more 
affordable  housing  and  access  to 
required  insuremce  in  the  long-term. 
According  to  the  state,  this  pattern  of 


leading  redevelopment  away  from  the 
coast  will  provide  the  backbone  for  a 
long-term  recovery  that  will  provide 
more  suitable  living  opportunities  for 
residents  of  the  Mississippi  coastal  area. 
Based  on  HUD  review  of  the  published 
plan  at  http:// 

www.msguIfregionplan.org/,  the  master 
plan  provides  both  for  restoration  of 
infrastructure  in  certain  impacted 
locations  that  are  critical  to  recovery, 
and  for  long-term  recovery  in  feasible 
locations  further  from  the  coast  but  still 
within  the  coastal  labor  market  areas. 
According  to  the  master  plan,  most  of 
the  selected  inland  locations  did  not 
have  adequate  utility  services  for  the 
population  they  had  prior  to  the 
disaster,Tet  alone  the  population  surge 
they  have  experienced  as  former  coastal 
residents  moved  inland  after  the 
hurricanes.  The  planned  infrastructure 
also  allows  for  some  further  long-term 
economic  expansion  in  the  most 
impacted  counties,  should  they  recover. 

In  considering  the  effects  of  granting 
the  Mississippi  waivers,  HUD  reviewed 
the  income  data  from  the  Census  and 
provided  by  the  state  on  the  percentages 
of  low-  and  moderate-income  persons 
for  the  service  area  of  each  of  the 
projects  identified  in  the  master  plan 
and  proposed  for  funding  under  this 
grant. 


Mississippi  planned  water  and  sewer  project  descriptions 


i  Total  popu- 
i  lation  of  the 
I  sen/ice  area 


Low/mod 
population 
of  the  serv¬ 
ice  area 


j. 


Water  Projects 


W1 — Pearl  River — Poplan/ille  Regional  Water  Supply  System  . 

W2 — Pearl  River — Picayune  Regional  Water  Supply  System  . 

W3 — Hancock — Pearlington — Port  Bienville  Regional  Water  Supply  System,  W4 — Hancock  Pearlington  Water  Dis¬ 
tribution  System  . 

W5 — Hancock — Kiln  Regional  Water  Supply,  W6 — Hancock — Kiln  Water  Distribution  System,  W7 — Hancock — East¬ 
ern  Hancock  County  Regional  Water  Supply,  W8 — Hancock— Hancock  County  Water  and  Sewer  District  Water 

Distribution  System,  W9 — Hancock— Waveland  U.S.  90  Water  System  Improvements  . 

W10 — Stone — Southern  Stone  County  Regional  Water  System . 

W11 — Harrison — Central  Harrison  County  Regional  Water  Supply,  W18 — Harrison — Eastern  Harrison  County  Re¬ 
gional  Water  Supply . 

W12 — Harrison — Pass  Christian  Water  System  Improvements,  W13 — Harrison — Western  Harrison  County  Regional 
Water  Supply,  W14 — Harrison — Long  Beach  Water  System,  W15 — Harrison — North  Gulfport/Lyman  Regional 

Water  Supply . 

W16 — Harrisorv — Gulfport  VA  Area  Water  System  Improvements,  W17 — Harrison — South  Gulfport  Regional  Water 

Supply,  W19 — Harrison — Biloxi  Broadwater  Water  System  Improvements . 

W20 — Jackson — Western  Jackson  County  Regional  Water  Supply,  W21 — Jackson — Ocean  Springs  Water  Trans¬ 
mission  Improvements  . 

W22 — Jackson — Gautier  Water  Transmission  Improvements  . 

W23 — Jackson — Eastern  Jackson  County  Regional  Water  System  . 

W24 — Jackson — Moss  Point — Three  Rivers  Regional  Water  Treatment  and  Transmission  System  . 


5,700 

2,721 

18,476 

6,891 

1,931 

849 

25,295 

12,029 

1,564 

606 

19,362 

8,693 

55,406 

18,949 

3,469 

1,643 

8,501 

3,745 

15,156 

5,232 

5,772 

2,393 

10,239 

4,501 
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Mississippi  planned  water  and  sewer  project  descriptions 


Total  popu¬ 
lation  of  the 
service  area 


Low/mod 
population 
of  the  serv¬ 
ice  area 


W25 — Jackson — Pascagoula — River  Park  Water  Transmission  Improvements  . 

W26 — Jackson — Pascagoula — Chipley  Water  Transmission  Improvements  . 

W27— Jackson — Pascagoula — Beach  Boulevard  Water  Transmission  Improvements 


471 

3,927 

3,232 


156 

1,580 

945 


Sewer  Projects 


51 —  Pearl  River — Poplarville  Regional  WWTF  and  Transmission  System  . 

52 —  Pearl  River — Picayune  Regional  WWTF  and  Transmission  System . 

53 —  Hancock — Western  Regional  WWTF  . 

54 —  Hancock— Pearlington  Wastewater  Collection  System . 

55 —  Hancock — Northern  Regional  WWTF . 

56 —  Hancock — Kiln  Wastewater  Collection  System  . 

57 —  Hancock — Bay  St.  Louis — Cedar  Point  and  1-1 0  Wastewater  System  Improvements  . 

58 —  Stone — Wiggins  Regional  WWTF  and  Transmission  System  . . . 

59 —  Stone — South  Stone  County  WWTF  . . . 

S10 — Harrison — Saucier  WWTF  and  Riverbend/Robinwood  Forest  Transmission  System,  S11 — Harrison— East 

Central  Harrison  County  Regional  WWTF . 

SI 2 — Harrison — DeLisle  WWTF,  Long  Beach/Pass  Christian  WWTF,  and  Transmission  System  . 

SI  3 — Harrison— Pass  Christian  Wastewater  System  Improvements,  SI 4 — Harrison — West  Gulfport  Regional  Inter¬ 
ceptor,  SI  6 — Harrison— Long  Beach  Wastewater  System  Improvements  . 

SI  5 — Harrison — West  Gulfport  Regional  Transmission  System  . 

SI  7 — Harrison — Gulfport  VA  Area  Wastewater  System  Improvement . . 

SI  8 — Harrison — South  Gulfport  Regional  Transmission  System  . . 

S21 — Harrison — Biloxi  Broadwater  Wastewater  System  Improvements  . 

SI  9 — Harrison — South  Woolmarket  WWTF  and  T ransmission  Mains  . 


6,170 

1,931 

21,270 

1,052 

5,173 

829 

17,539 

2,721 

2,264 

7,726 

4,422 

30,966 

4,078 

7,486 

5,936 

5,962 

16,853 


2,403 

849 

9,101 

554 

1,911 

312 

7,494 

1,281 

843 

3,244 

1,988 

10,450 

1,550 

3,646 

2,075 

2,768 

5,694 


S20 — Harrison — D’Iberville  WWTF  and  Transmission  System,  S22 — Harrison — D’Iberville  Waterfront  Wastewater 

System  Improvements  . 

S23 — Jackson — West  Jackson  Regional  WWTF  and  Transmission  Mains,  S24 — Jackson — Ocean  Springs  Waste- 
water  Transmission  Improvements,  S25 — Jackson — Gulf  Park  and  Ocean  Beach  Areas  Transmission  Improve- 


7,509 


3,136 


ments . . . 

526 —  Jackson — North  Jackson  County  Decentralized  WWTFs  . 

527 —  Jackson — Gautier  Wastewater  Transmission  Improvements,  S28 — Jackson — Gautier  Regional  WWTF  Im- 


29,018 

5,975 


7,756 

2,018 


provements . 

529 —  Jackson — Escatawpa  Regional  WWTF  Improvements . 

530 —  Jackson — Pascagoula — River  Park  Wastewater  Transmission  Improvements,  S31 — Jackson — Pascagoula — 
Shortcut  Road  Transmission  System  Improvements,  S32— Jackson — Pascagoula — Chipley  Wastewater  Trans¬ 
mission  Improvements,  S33 — Jackson— Pascagoula — Beach  Boulevard  Wastewater  Transmission  Improvement 


16,113 

15,751 

3,044 


5,654 

7,349 

1,425 


Note  about  the  table:  Because  some  of 
the  project  service  areas  overlap,  the 
numeric  columns  were  not  totaled. 
Nevertheless,  despite  qualifying  under 
the  “urgent  need”  national  objective, 
the  projects  proposed  under  the  master 
plan  will  generate  benefits  to  low-  and 
moderate-income  persons  for  a  long 
period  of  time  for  a  relatively  small 
amount  of  funds  per  person  served.  The 
data  demonstrate  the  classic  pattern  also 
illustrated  in  the  cases  in  which  HUD 
granted  prior  waivers  of  this  provision 
to  Maine  and  the  City  of  Gremd  Forks, 
North  Dakota,  in  which  the  grantee 
would  be  unable  to  provide  the 
infrastructure  to  support  disaster 
recovery  for  low-  and  moderate-income 
households  without  also  benefiting  a 
majority  of  persons  who  are  not  income- 
qualified.  In  the  Mississippi  case,  as  in 
prior  this  ones,  HUD  has  determined 
that  granting  this  waiver  will  result  in 
provision  of  disaster  recovery  benefits  to 
low-  and  moderate-incorne  persons  that 
cannot  be  provided  only  to  low-  and 
moderate-income  persons,  or  in  such  a 
way  as  to  assure  that  the  majority  of 


persons  served  are  income-qualified. 
Further,  HUD  has  determined  that,  in 
the  context  of  using  supplemental  funds 
appropriated  for  the  purpose  of 
supporting  recovery  from  a  major 
disaster,  granting  this  waiver  is 
consistent  with  the  overall  purpose  of 
the  1974  Act. 

Based  on  the  above  and  the 
compelling  need  presented  by  the  State 
of  Mississippi  for  the  activities  already 
included  in  the  Action  Plan  for  Disaster 
Recovery  for  the  grant  made  imder 
Public  Law  109-148,  HUD  is  granting 
the  state  a  waiver  of  the  requirement 
that  at  least  50  percent  of  the 
supplemental  CDBG  grant  funds 
provided  under  Public  Law  109-148 
primarily  benefit  persons  of  low  and 
moderate  income,  to  the  extent 
necessary  to  permit  Mississippi  to  carry 
out  the  activities  contained  in  its  March 
26,  2007,  Action  Plan  submission  for 
Regional  Infrastructure,  provided  that 
the  state  must  give  reasonable  priority 
for  the  balance  of  its  funds  to  activities 
that  will  primarily  benefit  persons  of 
low  and  moderate  income.  HUD  expects 


the  grantee  to  maintain  low-  and 
moderate-income  benefit  documentation 
for  any  activity  assisted  with  this  grant 
that  directly  provides  such  a  benefit. 
This  waiver  of  overall  benefit 
requirements  does  not  alter  previous 
waivers  of  the  overall  benefit 
requirements  or  cover  activities  that  . 
may  be  added  or  modified  under  a 
substantial  amendment  to  the  activities 
mentioned  in  the  Action  Plan 
submissions  listed  above. 

Previously,  the  state  agreed  to 
examine  other  housing  needs  and  to 
pursue  other  sources  of  funding  to 
provide  assistance  for  other  compelling 
housing  needs,  such  as  for  homeless  and 
special  needs  populations,  for  low- 
income  renters,  and  for  uninsured  low- 
income  homeowners.  HUD  expects  the 
state  to  continue  these  efforts. 

HUD  expects  the  state  to  principally 
benefit  low-  and  moderate-income 
persons  in  activities  where  such  design 
is  feasible  and  reasonable,  and  to  design 
its  activities  to  otherwise  meet  the 
“slum-blight”  or  urgent-need  national 
objective. 
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HUD  also  reminds  the  state  that, 
pursuant  to  the  instruction  in  Public 
Law  109-148,  all  waivers  in  this  Notice 
must  be  reconsidered  on  the  2-year 
anniversary  date  of  this  notice. 

Applicable  Rules,  Statutes,  Waivers, 
and  Alternative  Requirements 

1.  General  note.  Except  as  described 
in  this  Notice,  the  statutory,  regulatory, 
and  notice  provisions  that  shall  apply  to 
the  use  of  these  funds  are: 

a.  Those  governing  the  funds 
appropriated  under  Public  Law  109-148 
and  already  published  in  the  Federal 
Register,  including  those  in  Notices  71 
FR  7666,  published  February  13,  2006; 
71  FR  34457,  published  June  14,  2006; 

71  FR  62372,  published  October  24, 
2006;  71  FR  63337,  published  October 
30,  2006;  and  72  FR  10020,  published 
March  6,  2007;  and 

b.  Those  governing  the  CDBG  program 
for  states,  including  those  at  42  U.S.C. 
5301  et  seq.  and  24  CFR  part  570. 

2.  Overall  benefit.  42  U.S.C.  5301(c) 
and  5304(b)(3),  and  24  CFR  570.484  and 
24  CFR  91.325(b)(4)(ii),  with  respect  to 
the  overall  benefit  requirement,  are 
waived  to  the  extent  necessary  to  permit 
Mississippi  to  carry  out  the  activities 


contained  in  its  March  26,  2007,  Action 
Plan  submissions,  provided  that: 

a.  The  state  must  give  reasonable 
priority  for  the  balance  of  its  funds  to 
activities  that  will  primarily  benefit 
persons  of  low  and  moderate  income; 
and 

b.  The  state  will  maintain 
documentation  of  the  low-  and 
moderate-income  benefit  attributable  to 
each  assisted  activity,  if  feasible,  and 
report  on  such  benefit  to  HUD  as  part 
of  the  regular  quarterly  reports. 

3.  Information  collection  approval 
note.  The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Mcmagement  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  assigned  OMB  control 
number  2506-0165.  In  accordance  with 
the  Paperwork  Reduction  Act,  HUD  may 
not  conduct  or  sponsor,  nor  is  a  person 
required  to  respond  to,  a  collection  of 
information,  unless  the  collection 
displays  a  valid  control  number. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  disaster 


recovery  grants  under  this  Notice  are  as 
follows;  14.219;  14.228. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C)).  The  FONSI  is  available  for 
public  inspection  between  8  a.m.  and  5 
p.m.  weekdays  in  the  Regulations 
Division,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  10276,  Washington,  DC  20410- 
0500.  Due  to  security  measures  at  the 
HUD  Headquarters  building,  please 
schedule  an  appointment  to  review  the 
finding  by  calling  the  Regulations 
Division  at  (202)  708-3055  (this  is  not 
a  toll-free  number). 

Dated:  August  16.  2007. 

Roy  A.  Bemardi, 

Deputy  Secretary. 

[FR  Doc.  E7-16632  Filed  8-23-07;  8:45  am] 
BILUNG  CODE  4210-67-P 


Friday, 

August  24,  2007 


Part  VI 

Federal 

Communications 

Commission 

47  CFR  Parts  0,  1,  2,  27  and  90 
Service  Rules  for  the  698-806  MHz  Band, 
Revision  of  the  Commission’s  Rules 
Regarding  Public  Safety  Spectrum 
Requirements,  and  a  Declaratory  Ruling 
on  Reporting  Requirement  under  the 
Commission’s  Anti-Collusion  Rule;  Final 
Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1, 2,  27,  and  90 

[WT  Docket  No.  06-150;  CC  Docket  No.  94- 
102,  WT  Docket  No.  01-309,  WT  Docket  No. 
03-264,  WT  Docket  No.  06-169;  PS  Docket 
No.  06-229;  WT  Docket  No.  96-86;  WT 
Docket  No.  07-166;  FCC  No.  07-132] 

Service  Rules  for  the  698-806  MHz 
Band,  Revision  of  the  Commission’s 
Ruies  Regarding  Pubiic  Safety 
Spectrum  Requirements,  and  a 
Deciaratory  Ruling  on  Reporting 
Requirement  under  the  Commission’s 
Anti-Coiiusion  Rule 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  (FCC) 
adopts  final  rules  governing  wireless 
licenses  in  the  698-806  MHz  Band  (i.e., 
the  700  MHz  Band).  This  spectrum  is 
currently  occupied  by  television 
broadcasters  and  is  being  made 
available  for  wireless  services,  including 
public  safety  and  commercial  services, 
as  a  result  of  the  digital  television 
(“DTV”)  transition. 

DATES:  Effective  October  23,  2007, 
except  for  the  amendments  to  §§  27.14, 
27.15,  27.50,  and  90.176  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Moon  at  (202)  418-1793, 
paul.moon@fcc.gov,  Mobility  Division, 
Wireless  Telecommunications  Bureau; 
Peter  Trachtenberg  at  (202)  418-7369,  at 
peter.trachtenberg@fcc.gov,  Spectrum 
and  Competition  Policy  Division, 
Wireless  Telecommunications  Bureau; 
Jeff  Cohen  at  (202)  418-0799, 
jeff.cohen@fcc.gov.  Public  Safety  and 
Homeland  Security  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
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Washington,  DC  20554;  telephone  (202) 
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Synopsis 

In  this  Second  Report  and  Order,  the 
Commission  establishes  rules  governing 
wireless  licenses  in  the  698-806  MHz 
Band  (herein,  the  “700  MHz  Band”). 
This  spectrum  currently  is  occupied  by 
television  broadcasters  in  TV  Channels 
52-69.  It  is  being  made  available  for 
wireless  services,  including  public 
safety  and  commercial  services,  as  a 
result  of  the  digital  television  (“DTV”) 
transition.  In  passing  the  Digital 
Television  Transition  and  Public  Safety 
Act  of  2005  (“DTV  Act”),  Congress 
accelerated  the  DTV  transition  by 
providing  a  date  certain,  February  17, 
2009,  for  the  end  of  the  transition.^  The 
Commission  has  been  considering  rules 
related  to  the  use  of  this  spectrum  in 
three  ongoing  proceedings;  (1)  The  700 
MHz  Commercial  Services  proceeding, 
71  FR  48506  (2006),2  (2)  the  700  MHz 
Guard  Bands  proceeding,  71  FR  57455,3 
and  (3)  the  700  MHz  Public  Safety 
proceeding,  72  FR  1201  (2007);  71  FR 
17786  (2006).'*  Recognizing  the 


'  See  Deficit  Reduction  Act  of  2005,  Pub.  L.  109- 
171, 120  Stat.  4  (2006)  (“DRA").  Title  III  of  the  DRA 
is  the  DTV  Act. 

2  See  Service  Rules  for  the  698-749,  747-762  and 
777-792  MHz  Bands,  WT  Docket  No.  06-150, 
Revision  of  the  Comnnission’s  rules  to  Ensiue 
Compatibility  with  Enhanced  911  Emergency 
Calling  Systems  and  Section  68.4(a)  of  the 
Commission’s  rules  Governing  Hearing  Aid- 
Compatible  Telephones,  CC  Docket  No.  94-102,  WT 
Docket  No.  01-309,  Notice  of  Proposed  Rule 
Mqking,  Fourth  Further  Notice  of  Proposed  Rule 
Making,  and  Second  Further  Notice  of  Proposed 
Rule  Making,  71  FR  48506  (2006)  [700  MHz 
Commercial  Services  NPRM). 

^  See  Former  Nextel  Communications,  Inc.  Upper 
700  MHz  Guard  Band  Licenses  and  Revisions  td 
Part  27  of  the  Commission’s  Rules,  Development  of 
Operational,  Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local  Public  Safety 
Communications  Requirements  Through  the  Year 
2010,  WT  Docket  Nos.  06-169  and  96-86,  Notice  of 
Proposed  Rule  Making,  71  FR  57455  (2006)  [700 
MHz  Guard  Rands  NPRM). 

See  Implementing  a  Nationwide,  Broadband, 
Interoperable  Public  Safety  Network  in  the  700 
MHz  Band,  Development  of  Operational,  Technical 
and  Spectrum  Requirements  for  Meeting  Federal, 
State  and  Local  Public  Safety  Communications 
Requirements  Through  the  Year  2010,  PS  Docket 
No.  06—229,  WT  Docket  No.  96-86,  Ninth  Notice  of 
Proposed  Rulemaking.  72  FR  1201  (2007)  (2006) 
[700  MHz  Public  Safety  Ninth  NPRM]-,  Development 
of  Operational,  Technical  and  Spectrum 
Requirements  for  Meeting  Federal,  State  and  Local 
Public  Safety  Communications  Requirements 
Through  the  Year  2010,  WT  Docket  No.  96—86, 
Eighth  Notice  of  Proposed  Rulemaking,  71  FR 
17786  (2006)  [700  MHz  Public  Safety  Eighth 
NPRM). 


interrelationship  of  these  proceedings, 
the  Commission  recently  combined 
these  proceedings  and  in  April  2007 
issued  a  single  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
(the  700  MHz  Report  and  Order,  72  FR 
27688  (2007),  and  700  MHz  Further/ 
NPRM,  FR  24238  (2007),  respectively) 
addressing  all  three  proceedings. ^ 
Accordingly,  the  Commission  addresses 
the  rules  regarding  access  to  700  MHz 
Band  spectrum  and  the  provision  of 
service  across  the  country,  as  well  as 
opportunities  for  broadband  service  for 
Public  Safety  users  in  this  Second 
Report  and  Order. 

I.  Discussion 

A.  Commercial  700  MHz  Band, 
Including  700  MHz  Guard  Bands 

1.  Band  Plan 

a.  Commercial  Spectrum  (Excluding 
Guard  Bands  Spectrum) 

1.  In  the  700  MHz  Report  and  Order, 
the  Commission  determined  that  a 
balanced  mix  of  geographic  service  area 
licenses — CMAs,  EAs,  and  REAGs — 
would  be  appropriate  for  the 
commercial  700  MHz  Band  licenses  that 
will  be  auctioned.  The  Commission 
reaffirms  that  determination  for  all  of 
this  commercial  spectrum  except  for 
that  associated  with  the  10-megahertz 
commercial  license  (comprised  of 
paired  5-megahertz  blocks)  which  will 
be  auctioned  on  a  nationwide  basis  for 
use  as  part  of  the  700  MHz  Public/ 
Private  Partnership  with  the  Public 
Safety  Broadband  Licensee.  The 
Commission  further  determines  that  a 
mix  of  spectrum  block  sizes,  including 
one  large  22-megahertz  block 
(comprised  of  paired  11 -megahertz 
blocks),  is  appropriate  for  the  700  MHz 
Band  licenses  that  remain  to  be 
auctioned. 


®  Service  Rules  for  the  698-746,  747-762  and 
777-792  MHz  Bands,  WT  Docket  No.  06-150, 
Revision  of  the  Commission’s  rules  to  Ensure 
Compatibility  with  Enhanced  911  Emergency 
Calling  Systems,  CC  Docket  No.  94-102,  Section 
68.4(a)  of  the  Commission’s  rules  Governing 
Hearing  Aid-Compatible  Telephones,  WT  Docket 
No.  01-309,  Biennial  Regulatory  Review — 
Amendment  of  Parts  1,  22,  24,  27,  and  90  to 
Streamline  and  Harmonize  Various  Rules  Affecting 
Wireless  Radio  Services,  WT  Docket  03-264, 

Former  Nextel  Communications,  Inc.  Upper  700 
MHz  Guard  Band  Licenses  and  Revisions  to  Part  27 
of  the  Commission’s  rules,  WT  Docket  No.  06-169, 
Implementing  a  Nationwide,  Broadband, 
Interoperable  Public  Safety  Network  in  the  700 
MHz  Band,  PS  Docket  No.  06-229,  Development  of 
Operational,  Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local  Public  Safety 
Communications  Requirements  Through  the  Year 
2010,  WT  Docket  No.  96-86,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking,  22  FCC 
Red  8064  (2007)  (700  MHz  Report  and  Order  and 
700  MHz  Further  NPRM.  respectively). 
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2.  The  Commission  will  license  three 
commercial  blocks  of  paired  spectrum — 
one  12-megahertz  block  (comprised  of 
paired  6-megahertz  blocks)  licensed  on 
a  CMA  basis,  one  12-megahertz  block 
(comprised  of  paired  6-megahertz 
blocks)  on  an  EA  basis,  and  one  22- 
megahertz  block  (comprised  of  paired 
11 -megahertz  blocks)  on  a  RE  AG  basis — 
as  well  as  one  6-megahertz  block  of 
unpaired  spectrum  gn  an  EA  basis. 

First,  the  Commission  will  license  one 
additional  12-Megahertz  Spectrum 
Block  (comprised  of  paired  6-Megahertz 
blocks)  in  the  700  MHz  Band  on  a  CMA 
basis,  to  be  located  in  the  B  Block  of  the 
Lower  700  MHz  Band  immediately 
adjacent  to  the  existing  CMA-based 
licenses.  Second,  the  Commission  will 
license  a  22-megahertz  block  (comprised 
of  paired  11 -Megahertz  blocks)  on  a 
REAG  basis  located  in  the  C  Block  in  the 
Upper  700  MHz  Band.  Third,  the 
Commission  will  license  a  12-Megahertz 
block  (comprised  of  paired  6-megahertz 
blocks)  on  an  EA  basis  located  in  Block 
A  of  the  Lower  700  MHz  Band.  Finally, 
the  Commission  adopts  EAs  for  the 
unpaired  6-megahertz  E  Block  of  the 
Lower  700  MHz  Band. 

b.  Guard  Bands  Spectrum 

3.  The  Commission  adopts  a  revised 
band  plan  for  the  700  MHz  Guard  Bands 
spectrum  and  the  Upper  700  MHz  Band, 
which  includes  features  of  Cyren  Call’s 
additional  band  plan  proposal  and  the 
July  6,  2007  Guard  Bands  Proposal. 
Additionally,  the  Commission 
determines  that  it  lacks  legal  authority 
to  adopt  the  Broadband  Optimization 
Plan  (BOP),  Critical  Infrastructure 
Industries  (CII),  or  the  Ericsson 
proposals  because  they  propose  a 
reallocation  of  commercial  spectrum  to 
public  safety,  and  assignment  of 
commercial  licenses  from  the 
Commission’s  auction  inventory 
without  competitive  bidding.  The 
Commission  also  rejects  the  most  recent 
Ericsson  band  plan  proposal,  as  well  as 
the  Access  Spectrum/Pegasus 
Alternative  Proposal  and  the  Cyren  Call 
proposals  to  the  extent  they  are 
inconsistent  with  the  Commission’s 
actions  in  this  Second  Report  and 
Order. 

(a)  Revisions  to  Upper  700  MHz  Band 
Plan  for  Guard  Bands 

4.  The  Commission  adopts  the  July  6, 
2007  Guard  Bands  Proposal  based  on 
the  agreement  of  all  Guard  Band 
licensees  except  PTPMS  II,  whose  two 
Guard  Band  B  Block  licenses  the 
Commission  grandfathers,  and  whose 
one  Guard  Band  A  Block  license  the 
Commission  repacks  into  the 
reconfigured  Guard  Band  A  Block.  The 


Gommission  concludes  that  the  existing 
Guard  Band  B  Block  is  no  longer  needed 
as  a  guard  band  to  protect  the  adjacent 
700  MHz  public  safety  users,  and  to  the 
extent  possible,  should  be  consolidated 
with  the  remaining  commercial 
spectrum  for  more  efficient  and  effective 
use.  The  Commission  finds  that  the 
public  interest  is  best  served  by 
adoption  of  features  of  the  Cyren  Call 
and  July  6,  2007  proposals  because  it 
removes  the  “repacked”  Guard  Band  A 
Block  from  the  critical  juncture  between 
the  Upper  700  MHz  D  Block  and  the 
public  safety  broadband  spectrum, 
which  together  will  be  used  as  the 
foundation  for  the  700  MHz  Public/ 
Private  Partnership. 

5.  Funding  for  Public  Safety 
Reconfiguration.  The  Commission  finds 
that  the  proximity  of  the  public  safety 
broadband  spectrum  to  the  adjacent  D 
block  will  provide  significant  benefits  to 
the  D  Block  licensee.  Accordingly,  the 
Commission  concludes  that  the  D  Block 
licensee  must  pay  the  costs  of 
consolidating  the  700  MHz  public  safety 
narrowband  channels  to  the  upper  half 
of  the  700  MHz  Public  Safety  Band. 

6.  License  Modifications.  "The 
Commission  finds  that  the  public 
interest,  convenience,  and  necessity  will 
be  served  by  relocating  ail  existing 
Guard  Band  A  licenses  to  the 
reconfigured  Guard  Band  A  Block 
located  at  757-758  MHz  and  787-788 
MHz.  With  the  exception  of  PTPMS  II, 
which  holds  one  A  Block  license  and 
two  B  Block  licenses,  the  license 
modifications  that  the  Commission 
effects  today  are  consensual. 

7.  These  license  modifications  are 
consistent  with  Sections  337  and  309  of 
the  Act,  because  the  4  megahertz  of 
remaining  Guard  Bands  spectrum 
remains  commercial  spectrum  subject  to 
auction.  Specifically,  the  2  megahertz 
from  746-747  MHz  and  776-777  MHz 
will  be  added  to,  and  auctioned  as  part 
of,  the  Upper  700  MHz  Band  C  Block  in 
the  forthcoming  700  MHz  Band  auction. 
The  lower  portion  of  the  reconfigured 
commercial  Guard  Band  B  Block  at  775- 
776  MHz  will  provide  a  necessary  guard 
band  between  public  safety  narrowband 
communications  and  adjacent 
commercial  services.  The  Commission 
will  be  able  to  determine  other  potential 
uses  of  this  spectrum,  and  the  related 
portion  of  the  B  Block  at  805-806  MHz, 
at  a  future  date. 

8.  Spectrum  Use  Agreements. 
Pursuant  to  Section  309(f)  of  the  Act, 
the  Commission  hereby  grants  Access 
Spectrum  180-day  special  temporary 
authorizations  for  MEAs  20,  26,  32,  37, 
44,  and  52  for  the  current  .Guard  Band 
A  Block  (746-747  MHz,  776-777  MHz). 
In  the  event  that  Access  Spectrum 


cannot  complete  the  transition  of  the  CII 
system  during  the  180-day  period,  it 
may  seek  an  appropriate  extension  of 
the  STA  upon  a  proper  showing. 

Because  the  Commission  modifies 
(repack  and  relocate)  the  Guard  Band  A 
Block  MEA  licenses  held  by  Access 
Spectrum,  Pegasus,  and  Dominion  upon 
the  effective  date  of  this  Second  Report 
and  Order,  the  six  STA  grants  to  Access 
Spectrum  will  be  granted  upon  the 
effective  date  as  well. 

9.  PTPMS  II.  To  ensure  that  critical 
interoperable  public  safety 
communications  are  uniform 
throughout  the  continental  United 
States,  the  Commission  hereby  modifies 
PTPMS  IPs  Guard  Band  A  Block  license 
in  Buffalo  (MEA  003),  pursuant  to 
Sections  316,  301,  303,  and  4(i)  of  the 
Act,  to  operate  in  the  same  geographic 
area  but  in  the  reconfigured  A  Block  at 
757-758  MHz  and  787-788  MHz.  The 
Commission  also  modifies  PTPMS  IPs  B 
Block  licenses  in  Des  Moines — Quad 
Cities  (MEA  021)  and  El  Paso — 
Albuquerque  (MEA  039)  by  shifting 
them  down  by  1  megahertz,  so  that 
PTPMS  II  is  authorized  to  operate  at 
761-763  MHz  and  791-793  MHz.  These 
modifications  should  not  burden 
PTPMS  II  because  it  does  not  have  any 
operations  associated  with  the  three 
licenses. 

.10.  As  a  result  of  the  foregoing 
modifications,  the  new  nationwide 
Upper  700  MHz  Band  D  Block  license, 
at  758-763  MHz  and  788-793  MHz,  will 
be  authorized  in  Des  Moines — Quad 
Cities  (MEA  021)  and  El  Paso — 
Albuquerque  (MEA  039)  on  a  secondary 
basis  to  P'TPMS  II.  As  such,  the  D  Block 
licensee  may  not  cause  interference  to 
primary  operations  of  PTPMS  II  or  claim 
protection  from  harmful  interference 
from  any  operations  of  PTPMS  II  in 
those  MEAs.  The  D  Block  licensee  must 
cease  operations  on  the  spectrum 
assigned  to  PTPMS  II  in  these  two 
markets  if  it  poses  an  interference 
problem  to  PTPMS  II.  In  the  event  that 
PTPMS  II,  or  a  successor  or  an  assign  of 
PTPMS  II,  elects  to  cancel  either  of  its 
grandfathered  licenses,  or  if  either 
license  cancels  automatically,  or  is 
terminated  by  the  Commission,  then  the 
licensed  geographic  area  will  revert, 
without  further  action  by  the 
Commission,  to  the  D  Block  licensee. 
This  reversionary  interest  will  include 
the  right  to  operate  under  the  D  Block 
technical  rules. 

11.  Further,  the  Commission 
grandfathers  PTPMS  IPs  two  B  Block 
licenses  without  any  renewal 
expectancy,  and  does  not  extend  the 
term  of  its  licenses  as  the  Commission 
has  for  the  reconfigured  Guard  Band  A 
Block  licenses.  The  Commission  will 
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afford  PTPMS  IPs  Guard  Band  A  Block 
license  the  modified  (less  stringent) 
technical  rules  that  the  Commission 
adopts  helow  for  all  other  Guard  Band 
A  Block  licenses. 

12.  Accordingly,  pursuant  to  Section 
316  of  the  Act  and  Section  1.87  of  the 
Commission’s  rules,  PTPMS  II  has  30 
days  from  the  effective  date  of  this 
Second  Report  emd  Order  to  protest  the 
foregoing  license  modifications. 
Additionally,  as  stated  in  their  July  6, 
2007  Ex  Parte,  the  other  Guard  Bands 
licensees  have  waived  their  protest 
rights. 

(b)  Broadband  Optimization  Plan  (BOP), 
Critical  Infrastructure  Industries  (CII) 
and  Ericsson  Proposals 

13.  For  the  reasons  discussed  in  the 
700  MHz  Further  NPRM,  the 
Commission  denies  the  BOP  and  CII 
proposals.  Further,  the  Commission 
concludes  that  the  additional  Ericsson 
band  plan  proposal  is  not  in  the  public 
interest. 

2.  Service  Rules 

a.  Commercial  Services  (Excluding 
Guard  Bands  and  Upper  700  MHz  D 
Block) 

(i)  Performance  Requirements 

14.  In  order  to  better  promote  access 
to  spectrum  and  the  provision  of 
service,  especially  in  rural  areas,  the 
Commission  replaces  the  current 
“substantial  service”  requirements  for 
the  700  MHz  Band  licenses  that  have 
not  been  auctioned  with  significantly 
more  stringent  performance 
requirements.  These  requirements 
include  the  use  of  interim  and  end-of- 
term  benchmarks,  with  geographic  area 
benchmarks  for  CMA  and  EA  licenses, 
and  population  benchmarks  for  REAC 
licenses.  Licensees  must  meet  the 
interim  requirement  within  four  years  of 
the  end  of  the  DTV  transition  (j.e., 
February  17,  2013).  Failure  to  meet  the 
interim  requirement  will  result  in  a  two- 
year  reduction  in  license  term,  as  well 
as  possible  enforcement  action, 
including  forfeitures.  The  Commission 
also  reserves  the  right  to  impose  a 
proportional  reduction  in  the  size  of  the 
license  area  of  a  licensee  that  fails  to 
meet  its  interim  benchmarks.  Licensees 
that  fail  to  meet  the  end-of-term 
benchmarks  will  be  subject  to  a  “keep- 
what-you-use”  rule,  under  which  the 
licensee  will  lose  its  authorization  for  * 
unserved  portions  of  its  license  area, 
which  will  be  returned  to  the 
Commission  for  reassignment.  They 
may  also  be  subject  to  potential 
enforcement  action,  including  possible 
forfeitures  or  cancellation  of  license. 

The  Commission  also  imposes  certain 


reporting  requirements  intended  to  help 
the  Commission  monitor  build-out 
progress  during  the  license  term.  The 
Commission  expects  that  licensees  will 
take  these  construction  requirements 
seriously  and  proceed  toward  providing 
service  with  utmost  diligence.  As  such, 
the  Commission  does  not  envision 
granting  waivers  or  extensions  of 
construction  periods  except  where 
unavoidable  circumstances  beyond  the 
licensee’s  control  delay  construction. 

15.  Specific  Performance 
Requirements  for  CMA  and  EA  Licenses. 
The  Commission  concludes  that,  for 
licenses  based  on  CMAs  and  EAs, 
licensees  must  provide  signal  coverage 
and  offer  service  to:  (1)  At  least  35 
percent  of  the  geographic  area  of  their 
license  within  four  years  of  the  end  of 
the  D'TV  transition,  and  (2)  at  least  70 
percent  of  the  geographic  area  of  their 
license  at  the  end  of  the  license  term.  In 
determining  the  relevant  geographic 
area,  the  Commission  concludes  that,  in 
applying  geographic  benchmarks,  the 
Commission  should  not  generally 
consider  the  relevant  area  of  service  to 
include  government  lands.  CMA  or  EA 
licensees  that  fail  to  meet  the  interim 
requirement  within  their  license  areas 
will  have  their  license  terms  reduced  by 
two  years,  from  ten  to  eight  years,  thus 
requiring  these  licensees  to  meet  the 
end-of-term  benchmark  at  an 
accelerated  schedule.  For  those  CMAs 
or  EAs  in  which  the  end-of-term 
performance  requirements  have  not 
been  met,  the  unused  portion  of  the 
license  will  terminate  automatically 
without  Commission  action  and  will 
become  available  for  reassignment  by 
the  Commission  subject  to  the  “keep- 
what-you-use”  rules  described  below. 

16.  To  the  extent  the  licensee  employs 
a  signal  level  and  provides  service  to 
land  that  is  owned  or  leased  by 
government,  the  licensee  may  count  this 
land  area  and  coverage  as  part  of  its 
service  area  for  purposes  of  measuring 
compliance  with  the  build-out 
benchmark,  but  it  also  must  add  the 
covered  government  land  to  the  total 
geographic  area  used  for  measurement 
purposes. 

1 7.  Specific  Performance 
Requirements  for  REAG  Licenses.  The 
Commission  concludes  that,  for  licenses 
based  on  REAGs,  licensees  must  provide 
signal  coverage  and  offer  service  to:  (1) 
At  least  40  percent  of  the  population  of 
the  license  area  within  four  years,  and 
(2)  at  least  75  percent  of  the  population 
of  the  license  area  by  the  end  of  the 
license  term.  Licensees  must  use  the 
most  recently  available  U.S.  Census 
Data  at  the  time  of  measurement  to  meet 
these  population  based  build-out 
requirements. 


18.  In  addition,  for  licenses  based  on 
REAGs,  the  Commission  will  apply  its 
performance  requirements  on  an  EA 
basis.  Accordingly,  to  meet  their 
benchmarks,  REAG  licensees  must 
provide  signal  coverage  and  offer 
service  to  at  least  40  percent  of  the 
population  in  each  EA  in  its  license  area 
within  four  years  and  75  percent  of  the 
population  of  each  of  these  EAs  at  the 
end  of  the  license  teijn.  REAG  licensees 
that  fail  to  meet  the  interim  requirement 
in  any  EA  within  their  license  areas  will 
have  their  license  term  for  the  entire 
REAG  reduced  by  two  years,  from  ten  to 
eight  years,  thus  requiring  these 
licensees  to  meet  the  end-of-term 
benchmark  at  an  accelerated  schedule. 

In  applying  the  end-of-term  coverage 
requirement  to  REAG  licensees,  the 
Commission  will  evaluate  the  licensee’s 
coverage  on  an  EA-by-EA  basis.  For 
those  EAs  in  which  the  end-of-term 
performance  requirements  have  not 
been  met,  the  unused  portion  of  the 
license  will  terminate  automatically 
without  Commission  action  and  will 
become  available  for  reassignment  by 
the  Commission  subject  to  the  “keep- 
what-you-use”  regime  described  below. 

19.  Reporting  Requirements.  In 
connection  with  the  performance 
requirements  adopted  in  this  Second 
Report  and  Order,  the  Commission 
adopts  an  interim  reporting  requirement 
that  will  obligate  licensees  to  provide 
the  Commission  with  information 
concerning  the  status  of  their  efforts  to 
meet  the  performance  requirements  and 
the  manner  in  which  their  spectrum  is 
being  utilized.  In  addition,  tliis 
information  will  be  useful  to  monitor 
whether  further  assessment  of  the  rules 
or  other  actions  are  necessary  in  the 
event  spectrum  is  being  stockpiled  or 
warehoused,  or  if  it  is  otherwise  not 
being  made  available  despite  existing 
demand.  All  licensees  will  file  the  first 
of  these  reports  at  the  end  of  the  second 
year  following  the  end  of  the  DTV 
Transition,  i.e.,  February  17,  2011. 
Licensees  that  do  not  meet  their  interim 
benchmarks  will  file  their  second  report 
following  the  sixth  year  after  the  end  of 
the  DTV  Transition,  i.e.,  February  17, 
2015,  while  licensees  that  do  meet  their 
interim  benchmarks  will  have  until  the 
end  of  the  seventh  year  to  file,  i.e., 
February  17,  2016.  For  licensees  that  do 
not  meet  their  interim  benchmarks  and 
have  their  license  terms  reduced,  the 
second  report  will  be  filed  at  the  end  of 
the  sixth  year  following  the  end  of  the 
DTV  Transition,  i.e.,  February  17,  2015. 
The  information  to  be  reported  will 
include  a  description  of  the  steps  the 
licensee  has  taken  toward  meeting  its 
construction  obligations  in  a  timely 
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manner,  including  the  technology  or 
technologies  and  service(s)  being 
provided  and  the  areas  in  which  those 
services  are  available. 

20.  Procedures  for  Implementation. 
Licensees  must  demonstrate  compliance 
with  the  Commission’s  interim  and  end- 
of-term  construction  benchmarks  by 
filing  a  construction  notification  with 
the  Commission  within  15  days  of  the 
relevant  benchmark  certifying  that  they 
have  met  the  Commission’s  performance 
requirements  or,  if  they  have  not  met 
the  Commission’s  performance 
requirements,  they  must  file  a 
description  and  certification  of  the  areas 
for  which  they  are  providing  service. 

The  information  contained  in  the 
licensee’s  construction  notification  must 
include  electronic  coverage  maps  and 
other  supporting  documentation.  The 
Commission  recognizes  that 
demonstrations  of  coverage  may  vary 
across  licensees.  Accordingly,  the 
Commission  delegates  to  the  Wireless 
Bureau  the  responsibility  for 
establishing  the  specifications  for  filing 
maps  and  other  documents  (e.g.,  file 
format  and  appropriate  data)  needed  to 
determine  a  licensee’s  geographic 
coverage  area.  The  Commission 
recognizes  that  coverage  determinations 
may  need  to  be  made  on  a  case-by-case 
basis  so  as  to  account  for  the  potentially 
wide  variety  of  services  and 
technologies  that  may  be  offered  in  the 
band. 

21.  The  electronic  coverage  maps 
must  clearly  and  accurately  depict  the 
boundaries  of  each  EA  or  CMA  in  the 
licensee’s  service  territory,  and  the  areas 
where  the  licensee  is  providing  signal 
coverage  and  offering  service.  If  the 
licensee’s  signal  does  not  provide 
service  to  the  entire  EA  or  CMA,  the 
map  must  clearly  and  accurately  display 
the  boundaries  of  the  area  or  areas 
within  each  EA  or  CMA  not  being 
served. 

22.  In  addition  to  filing  electronic 
coverage  maps,  each  licensee  must  file 
supporting  documentation  certifying  the 
type  of  service  it  is  providing  for  each 
EA  or  CMA  within  its  license  service 
territory  and  the  type  of  technology  it  is 
utilizing  to  provide  this  service  for  each 
EA  or  CMA  in  its  service  territory.  The 
supporting  documentation  also  must 
provide  the  assumptions  used  by  the 
licensee  to  create  the  coverage  maps, 
including  the  propagation  model  and 
the  signal  strength  necessary  to  provide 
service  with  the  licensee’s  technology. 

23.  When  the  licensee  files  its 
construction  notification,  including  its 
coverage  maps  and  supporting 
documentation,  the  public  will  be  given 
an  opportunity  to  review  and  comment 
on  the  construction  notification. 


including  the  maps  provided  by  the 
licensee  and  the  technical  assumptions 
used  to  create  the  maps.  After 
examining  the  notification  and  public 
comments.  Commission  staff  will  make 
a  final  determination  as  to  what  areas 
within  EAs  and  CMAs  are,  and  are  not, 
deemed  “served.”  If  the  Commission 
determines  that  a  licensee  meets  the 
applicable  interim  benchmark,  it  will 
not  have  its  license  term  reduced  by  two 
years.  Likewise,  if  the  Commission 
determines  that  a  licensee  meets  its 
applicable  end  of  term  benchmark 
requirement,  the  licensee  will  be 
deemed  to  have  met  the  Commission’s 
construction  build-out  requirement. 

24.  Under  the  Commission’s  “keep- 
what-you-use”  rule,  if  a  licensee  fails  to 
meet  its  end  of  term  benchmark,  its 
authorization  to  operate  will  terminate 
automatically  without  Commission 
action  for  those  geographic  areas  in 
which  the  licensee  is  not  providing 
service,  and  those  unserved  areas  will 
become  available  for  reassignment  by 
the  Commission.  The  Commission  will 
update  its  Universal  Licensing  System 
records  to  reflect  those  geographic  areas 
for  which  the  licensee  retains  authority 
to  operate,  as  well  as  those  geographic 
areas  that  will  be  made  available  for 
reassignment. 

25.  For  purposes  of  reassigning  these 
licenses,  the  Wireless  Bureau  is 
delegated  authority  to  announce  by 
public  notice  that  these  licenses  will  be 
made  available  and  establish  a  30-day 
window  during  which  third  parties  may 
file  license  applications  to  serve  these 
areas.  During  this  30-day  period,  the 
licensee  that  failed  to  serve  the  area  may 
not  file  an  application  to  regain  the 
license  authorization  for  that  area. 
Applications  filed  by  third  parties  that 
propose  areas  overlapping  with  other 
applications  will  be  deemed  mutually 
exclusive,  and  will  be  resolved  through 
an  auction.  The  Wireless  Bureau,  by 
public  notice,  may  specify  a  limited 
period  before  the  filing  of  short-form 
applications  (FCC  Form  175)  during 
which  applicants  may  enter  into  a 
settlement  to  resolve  their  mutual 
exclusivity. 

26.  Following  this  30rday  period,  the 
original  licensee  and  third  parties  can 
file  license  applications  for  remaining 
unserved  areas  where  licenses  have  not 
been  issued  or  there  are  no  pending 
applications.  If  the  original  licensee  or 
a  third  party  files  an  application,  that 
application  will  be  placed  on  public 
notice  for  30  days.  If  no  mutually 
exclusive  application  is  filed,  the 
application  will  be  granted,  provided 
that  a  grant  is  found  to  be  in  the  public 
interest.  If  a  mutually  exclusive 
application  is  filed,  it  will  be  resolved 


through  an  auction.  The  Wireless 
Bureau,  by  public  notice,  may  specify  a 
limited  period  before  the  filing  of  short- 
form  applications  (FCC  Form  175) 
during  which  applicants  may  enter  into 
a  settlement  to  resolve  their  mutual 
exclusivity. 

27.  A  licensee  obtaining  spectrum  that 
was  lost  through  the  Commission’s 
“keep-what-you-use”  rule  will  have  one. 
year  from  the  date  it  is  issued  a  license 
to  complete  its  construction  and  provide 
signal  coverage  and  offer  service  to  the 
entire  new  license  area.  If  the  licensee 
fails  to  meet  this  construction 
requirement,  its  license  will 
automatically  cancel  without 
Commission  action  and  it  will  not  be 
eligible  to  apply  to  provide  service  to 
this  area  on  the  same  frequencies  at  any 
future  date. 

28.  Under  the  Commission’s  “keep- 
what-you-use”  rules,  the  Commission 
will  determine  whether  an  area  is 
unserved  by  applying  a  de  minimis 
standard  similar  to  that  applied  to 
cellular  service,  which  provides  that  the 
geographic  service  area  to  be  made 
available  to  new  entrants  must  include 
a  contiguous  area  of  at  least  130  square 
kilometers  (50  square  miles).  Areas 
smaller  than  this  will  not  be  deemed 
unserved  by  the  Commission,  because 
auctioning  and  licensing  smaller  areas 
to  new  licensees  could  result  in  harmful 
interference  to  incumbent  licensees. 
Accordingly,  unserved  areas  that  are 
smaller  than  130  square  kilometers  will 
continue  to  be  a  part  of  the  licensee’s 
license  area.  In  those  geographic  areas 
that  the  Commission  deems  as  served, 
the  licensee  will  retain  its  exclusive 
spectrum  rights,  including  the  ability  to 
transfer  and  lease  these  areas.  The 
licensee  also  will  have  the  opportunity 
to  expand  its  service  into  the  unused 
parts  of  its  original  license  area. 

(ii)  Partitioning  and  Disaggregation 

29.  Partitioning.  Under  the 
Commission’s  modifications  of  the 
Section  27.15(d)  rules  relating  to 
geographic  partitioning  of  new  700  MHz 
Commercial  Services  licenses,  the 
Commission  establishes  two  options  for 
partitioners  and  partitionees  with  regard 
to  the  newly  adopted  performance 
requirements  discussed  above. 

30.  Under  the  first  option,  the 
partitioner  and  partitionee  must  each 
certify  to  the  Commission  that  they  will 
share  responsibility  for  meeting  the 
performance  requirements  for  the  entire 
original  geographic  license  area.  Under 
this  option,  the  partitioner,  partitionee, 
or  both  the  partitioner  and  partitionee 
working  together,  can  meet  the  fom-yecu 
and  end-of-term  construction 
benchmarks  for  the  entire  geographic 
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license  area.  If  the  parties  fail  to  meet 
the  four-year  benchmark,  they  will  each 
have  their  license  term  reduced  by  two 
years.  If  the  parties  meet  the  end-of-term 
construction  benchmarks,  they  will 
retain  the  ability  to  continue  to  build 
out  the  unserved  portion  of  their  license 
areas.  Parties  that  fail  to  meet  the  end- 
of-term  benchmarks  will  be  subject  to  a 
“keep-what-you-use”  rule,  under  which 
they  will  each  lose  their  authorization 
for  unserved  portions  of  their  license 
areas,  which  will  automatically  cancel 
and  return  to  the  Commission  for 
reassignment. 

31.  Under  the  second  option,  the 
partitioner  and  partitionee  must  each  ' 
certify  that  it  will  independently  meet 
the  applicable  performance 
requirements  for  its  respective 
partitioned  service  area.  If  the 
partitioner  or  partitionee  fails  to  meet 
the  four-year  build-out  requirement  for 
its  respective  partitioned  service  area, 
then  its  license  term  will  be  reduced  by 
two  years.  If  the  parties  meet  the  end- 
of-term  construction  benchmarks,  they 
will  retain  the  ability  to  continue  to 
build  out  the  unserved  portion  of  their 
license  areas.  Parties  that  fail  to  meet 
the  end-of-term  benchmarks  will  be 
subject  to  a  “keep-what-you-use”  rule, 
under  which  they  will  lose  their 
authorization  for  unserved  portions  of 
their  license  areas,  which  will 
automatically  cancel  and  return  to  the 
Commission  for  reassignment. 

32.  Disaggregation.  With  regard  to  the 
rules  relating  to  disaggregation  of  new 
700  MHz  Commercial  Services  Band 
licenses,  the  Commission  modifies 
Section  27.15(d)  to  provide  that  the 
disaggregator,  disaggregatee,  or  both  the 
disaggregator  and  disaggregatee  working 
together,  can  meet  the  four-year  and 
end-of-term  construction  benchmarks 
for  the  entire  geographic  license  area.  If 
either  of  the  parties  meets  the  four-year 
build-out  requirement,  then  this 
requirement  is  considered  to  be  satisfied 
for  both  parties.  If  neither  of  the  parties 
meets  the  four-year  build-out 
requirement,  then  each  of  their  license 
terms  will  be  reduced  by  two  years. 
Similarly,  if  either  of  the  parties  meets 
the  end-of-term  build-out  requirement, 
then  this  requirement  is  considered  to 
be  satisfied  for  both  parties  and  they 
will  retain  the  ability  to  continue  to 
build  out  the  unserved  portion  of  their 
license  areas.  However,  parties  that  fail 
to  meet  the  end-of-term  benchmarks 
will  be  subject  to  an  automatic  “keep- 
what-you-use”  rule,  under  which  they 
will  lose  their  authorization  for 
unserved  portions  of  their  license  areas, 
which  will  automatically  cancel  and 
return  to  the  Commission  for 
reassignment. 


(iii)  Open  Platforms  for  Devices  and 
Applications 

33.  The  Commission  determines  that 
for  one  commercial  spectrum  block  in 
the  700  MHz  Band — the  Upper  700  MHz 
Band  C  Block  (700  MHz  C  Block) — the 
Commission  will  require  licensees  to 
allow  customers,  device  manufacturers, 
third-party  application  developers  and 
others  to  use  or  develop  the  devices  and 
applications  of  their  choice,  subject  to 
certain  conditions,  so  long  as  they  meet 
all  applicable  regulatory  requirements 
and  comply  with  reasonable  conditions 
related  to  management  of  the  wireless 
network  (i.e.,  do  not  cause  harm  to  the 
network),  as  described  further  below. 
The  Commission  concludes,  however, 
that  it  would  not  serve  the  public 
interest  to  mandate,  at  this  time, 
requirements  for  open  platforms  for 
devices  and  applications  for  all 
unauctioned  commercial  700  MHz 
spectrum,  or  to  impose  broader 
openness  requirements,  such  as 
wholesale  or  interconnection 
requirements,  for  the  700  MHz  C  Block. 

34.  Scope  of  Requirement  for  open 
platforms  for  devices  and  applications. 
700  MHz  C  Block  licensees  subject  to 
this  requirement  will  not  be  allowed  to 
disable  features  or  functionality  in 
handsets,  such  as  “locking”  handsets  to 
prevent  their  transfer  from  one  system 
to  another,  where  such  action  is  not 
related  to  reasonable  network 
management  and  protection,  or 
compliance  with  applicable  regulatory 
requirements.  In  addition,  700  MHz  C 
Block  licensees  may  not  establish 
network  standards  that  block  Wi-Fi 
access,  MP3  playback  ringtone 
capability,  or  other  services  that 
compete  with  wireless  service 
providers’  own  offerings.  Standards  for 
third-party  applications  or  devices  that 
are  more  stringent  than  those  used  by 
the  provider  itself  would  likewise  be 
prohibited.  In  addition,  700  MHz  C 
Block  licensees  cannot  exclude 
applications  or  devices  solely  on  the 
basis  that  such  applications  or  devices 
would  unreasonably  increase 
bandwidth  demands.  The  Commission 
emphasizes  that  700  MHz  C  Block 
licensees  may  not  impose  any 
discriminatory  charges  (one-time  or 
recurring)  or  conditions  on  customers 
who  seek  to  use  devices  or  applications 
outside  of  those  provided  by  the 
licensee.  Further,  700  MHz  C  Block 
licensees  may  not  deny  access  to  a 
customer’s  device  solely  because  that 
device  makes  use  of  other  wireless 
spectrum  bands,  such  as  cellular  or  PCS 
spectrum.  However,  in  accepting  a 
multi-band  device  on  its  network,  a  700 
MHz  C  Block  licensee  is  not  required  to 


extend  the  requirement  for  open 
platforms  for  devices  and  applications 
to  other  spectrum  bands  on  which  the 
provider  operates. 

35.  Reasonable  network  requirements 
permitted.  The  Commission  emphasizes 
that  it  is  not  requiring  wireless  service 
providers  to  allow  the  unrestricted  use 
of  any  devices  or  applications  on  their 
networks.  Wireless  service  providers 
may  continue  to  use  their  own 
certification  standards  and  processes  to 
approve  use  of  devices  and  applications 
on  their  networks  so  long  as  those 
standards  are  confined  to  reasonable 
network  management.  For  example, 
providers  are  free  to  choose  their  air 
interface  technology,  and  to  deny 
service  to  devices  or  applications  that 
cannot  operate  on  the  same  technology, 
and  may  restrict  particular  non-carrier 
devices  and  applications  on  their 
networks,  specifically  to  ensure  the 
safety  and  integrity  of  their  networks.  In 
particular,  it  is  reasonable  for  wireless 
service  providers  to  maintain  network 
control  features  that  permit  dynamic 
management  of  network  operations, 
including  the  management  of  devices 
operating  on  the  network,  and  to  restrict 
use  of  the  network  to  devices 
compatible  with  these  network  control 
features.  Standards  to  ensure  that 
network  performance  will  not  be 

,  significantly  degraded  would  also  be 
appropriate. 

36.  The  Commission  does  not  specify 
a  particular  process  for  700  MHz  C 
Block  licensees  to  develop  reasonable 
network  management  and  openness 
standards,  but  the  Commission  requires 
certain  minimum  steps  to  ensure  that 
device  manufacturers  and  application 
developers  have  the  ability  to  design 
products  for  this  spectrum  in  a  timely 
manner.  Specifically,  a  700  MHz  C 
Block  licensee  must  publish  standards 
no  later  than  the  time  at  which  it  makes 
such  standards  available  to  any 
preferred  vendors  (i.e.,  vendors  with 
whom  provider  has  a  relationship  to 
design  products  for  the  provider’s 
network).  The  700  MHz  C  Block 
licensee  must  also  provide  to  potential 
customers  notice  of  the  customers’ 
rights  to  request  the  attachment  of  a 
device  or  application  to  the  licensee’s 
network,  and  notice  of  the  licensee’s 
process  for  customers  to  make  such 
requests,  including  the  relevant  network 
criteria.  These  network  standards  are 
expected  to  be  non-proprietary,  such 
that  the  standards  would  be  open  to  any 
third  party  vendors  and  that  the 
standards  applied  to  third  parties  will 
be  no  more  restrictive  than  those 
applied  to  the  provider’s  preferred 
vendors.  Providers  must  also  establish  a 
reasonable  process  for  expeditiously 
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reviewing  requests  from  manufacturers, 
application  developers  and  consumers 
to  employ  devices  and  applications  on 
their  networks.  If  a  provider  denies  such 
a  request,  it  must  offer  a  specific 
explanation  and  an  opportunity  for 
amendment  of  the  request  to 
accommodate  the  provider’s  concerns. 

37.  The  Commission  encourages  the 
development  of  industry-wide  standards 
by  an  appropriate  standards-setting 
body  at  the  earliest  possible  date. 

38.  Other  re^ilatory  requirements 
continue.  The  requirement  to  provide  an 
open  platform  for  devices  and 
applications  the  Commission  is 
imposing  shall  not  override  wireless 
service  providers’  obligations  to  ensure 
that  their  networks  and  devices  comply 
with  applicable  regulatory  requirements 
(e.g.,  power  and  emission  limits,  E911, 
CALEA,  etc.).  For  example,  with  respect 
to  E91 1 ,  if  a  network  provider  accepts 

a  non-carrier  device  or  application  and 
if  the  device  or  application 
subsequently  causes  a  violation  of  the 
Commission’s  rules,  the  Commission 
will  apply  the  same  third-party  liability 
provisions  as  in  the  wireline  context. 

39.  The  Commission  finds  that  a 
wireless  carrier’s  obligations  under  its 
hearing  aid  compatibility  rule,  section 
20.19  of  the  Commission’s  rules,  are  not 
affected  by  the  openness  obligations  for  _ 
700  MHz  C  Block  licensees.  Under  the 
Commission’s  rules,  the  extent  of  a 
carrier’s  compliance  with  the  hearing 
aid  compatibility  obligations  is  not 
affected  by  handsets  that  connect  to  its 
network  but  it  does  not  itself  “offer”  to 
its  subscribers.  Thus,  the  need  to 
comply  with  section  20.19  of  the 
Commission’s  rules  would  not  justify  a 
provider’s  refusal  to  connect  a  device. 
Further,  the  Commission  declines  to 
alter  its  hearing  aid  compatibility 
obligations  to  specifically  impose  an 
obligation  on  700  MHz'C  Block 
licensees  to  ensure  the  hearing  aid 
compatibility  of  handsets  that  are 
connected  to  the  network  but  not 
offered  by  the  provider. 

40.  Enforcement  processes.  The 
Commission  intends  to  vigorously 
enforce  the  requirement  to  provide  an 
open  platform  for  devices  and 
applications  adopted  for  700  MHz  C 
Block  licensees.  The  Commission  will 
take  appropriate  enforcement  action 
where  necessary  pursuant  to  the 
remedies  available  under  its  statutory 
authority,  including  forfeitures,  license 
revocations,  and  cease-and-desist 
orders.  A  person  or  entity  who  believes 
a  700  MHz  C  Block  licensee’s  refusal  to 
attach  a  proposed  device  or  application 
is  a  violation  of  the  open  platform  rules 
adopted  may  file  a  complaint  pursuant 
to  the  Commission’s  enforcement  rules. 


including  the  Commission’s  formal  and 
informal  complaint  processes,  where 
applicable.  The  Commission  sets  forth 
certain  presumptions  for  these 
complaints.  Specifically,  once  a 
complainant  sets  forth  a  prima  facie 
case  that  the  700  MHz  C  Block  licensee 
has  refused  to  attach  a  device  or 
application  in  violation  of  the  open 
platform  requirements  adopted,  the 
licensee  shall  have  the  burden  of  proof 
to  demonstrate  that  it  has  adopted 
reasonable  network  standards  and 
reasonably  applied  those  standards  in 
the  complainant’s  case.  Further,  where 
the  700  MHz  C  Block  licensee  bases  its 
network  restrictions  on  industry-wide 
consensus  standards,  the  restrictions  are 
afforded  a  presumption  of 
reasonableness.  The  Commission 
commits  to  rule  on  any  complaints  filed 
within  180  days  of  receipt  of  such 
complaints.  Interested  parties  also  may 
file  a  petition  for  declaratory  ruling 
where  a  particular  practice  has  broad 
market  impact.  Through  review  of 
complaints  and  other  relevant 
information,  the  Commission  will 
monitor  the  ability  of  consumers,  device 
manufacturers,  and  application 
developers  to  use  or  develop  devices 
and  applications  for  700  MHz  C  Block 
networks. 

(iv)  Use  of  Dynamic  Spectrum 
Management  Techniques 

41.  In  response  to  Google’s  first 
request,  the  Commission  affirms  that 
nothing  in  the  Commission’s  rules 
generally  prohibits  700  MHz  licensees 
from  using  dynamic  spectrum 
management  practices.  In  response  to 
Google’s  second  suggestion,  the 
Commission  declines  to  mandate  the 
use  of  dynamic  spectrum  management 
practices  for  700  MHz  Band  licensees. 

42.  The  Commission  concludes  that 
licensees  should  retain  significant 
flexibility  with  regard  to  the  precise 
mechanisms  they  utilize  when  it  comes 
to  managing  spectrum  access  to  the 
network  and  among  users.  Of  course,  to 
the  extent  any  licensee  believes  that  the 
specific  spectrum  management 
mechanisms  that  Google  proposes  is 
appropriate  or  preferable,  it  is  free  to 
choose  to  utilize  these  mechanisms, 
consistent  with  the  Commission’s 
guidance  above. 

(v)  Protection  of  700  MHz  Public  Safety 
Operations 

43.  The  Commission  shall  continue  to 
require  Upper  700  MHz  Band  C  Block 
licensees  to  meet  the  76  +  10  log  P  and 
65  +  10  log  P  out-of-band  emission 
(OOBE)  limits  with  respect  to  the  public 
safety  bands.  However,  the  Commission 
will  not  require  the  Upper  700  MHz 


Band  D  Block  licensee  to  meet  OOBE 
limits  with  respect  to  the  public  safety 
broadband  spectrum. 

44.  The  D  Block  licensee  will  still, 
however,  be  required  to  satisfy  the  76 
and  65  +  10  log  P  OOBE  limits  with 
respect  to  the  narrowband  portion  of  the 
public  safety  spectrum.  Additionally,  . 
the  Commission  shall  not  require  the  D 
Block  licensee  and  Public  Safety 
Broadband  Licensee  to  coordinate  with 
one  another  to  address  potential 
overload  interference,  even  though  such 
licensees  will  be  authorized  on  adjacent 
spectrum,  because  under  the  public/ 
private  partnership,  as  discussed  above, 
the  D  Block  licensee  and  Public  Safety 
Broadband  Licensee  will  be  sharing  the 
same  inft'astructure. 

(vi)  Licensee  Eligibility 

45.  The  Commission  declines  to 
impose  eligibility  restrictions  for  the 
licenses  in  the  700  MHz  Band.  Given 
the  number  of  actual  wireless  providers 
and  potential  broadband  competitors,  it 
is  unlikely  that  incumbent  local 
exchange  carriers  (ILECs),  cable 
providers,  or  large  wireless  carriers 
would  be  able  to  behave  in  an 
anticompetitive  manner  as  a  result  of 
any  potential  acquisition  of  700  MHz 
spectrum. 

b.  700  MHz  Guard  Bands 

(i)  Treatment  of  Reconfigured  A  Block 

46.  Because  the  reconfigured  Guard 
Band  A  Block  will  now  be  located  at 
757-758/787-788  MHz  between  the 
Upper  700  MHz  Band  C  and  D  Blocks, 
and  will  no  longer  be  adjacent  to  public 
safety  narrowband  spectrum,  the 
Commission  concludes  that  it  is  no 
longer  necessary  to  apply  the  adjacent 
channel  power  (ACP)  emissions  criteria 
to  the  A  Block.  Instead,  the  Commission 
will  apply  OOBE  limits,  which  are 
consistent  with  emission  limits 
applicable  to  the  C  Block.  Thus,  A  Block 
licensees  are  required  to  attenuate  out- 
of-band  by  at  least  43  +10log  P  dB. 
Further,  the  Commission  finds  that 
heightened  OOBE  criteria  should 
continue  to  apply  in  order  to  provide 
adequate  protection  to  public  safety. 
Therefore  A  Block  transmitter  power 
must  be  attenuated  to  at  least  76  +  lOlog 
P  dB,  in  a  6.25  kilohertz  bandwidth  for 
base  stations  at  763  MHz,  and  65  + 
lOlog  P  dB  for  mobile  units  at  793  MHz. 

47.  Frequency  Coordination  and  the 
Cellular  Architecture  Prohibition.  The 
Commission  will  no  longer  apply 
sections  27.601(d)  and  27.2(b)  (requiring 
guard  band  users  to  employ  frequency 
coordination  procedures  in  cooperation 
with  700  MHz  public  safety 
coordinators,  and  prohibiting  the  use  of 
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cellular  architectures  in  the  Guard 
Bands)  to  reconfigured  A  Block  licenses. 

48.  Removal  of  the  746-747  MHz  A 
Block  Guard  Band.  The  Commission 
finds  that  it  is  unnecessary  to  retain  the 
A  Block  Guard  Band  at  746-747  MHz  to 
shield  Upper  700  MHz  Band  C  Block 
operations  from  interference  from  high 
power  operations  allowed  in  the  Lower 
700  MHz  Band  C  Block. 

(ii)  Treatment  of  Reconfigured  B  Block 

49.  The  Commission  finds  that  it 
would  not  he  prudent  to  make  any 
changes  that  would  introduce  the 
possibility  of  increased  interference  to 
adjacent  public  safety  operations.  Any 
future  operations  in  the  Guard  Band  B 
Block  will  continue  to  be  bound  by  the 
Commission’s  existing  Guard  Bands 
technical  rules  requiring  frequency 
coordination  and  prohibiting  the  use  of 
cellular  system  architectures.  These 
continued  technical  restrictions  on  the 
B  Block  can  be  fully  taken  into  account 
as  the  Commission  considers  future  uses 
for  the  block.  The  Commission  will, 
however,  create  additional  flexibility  by 
providing  operations  in  the  reconfigured 
B  Block  the  option  of  employing  either 
the  existing  AGP  limits  set  forth  in 
Section  27.53(d)  of  the  Commission’s 
rules,  or  the  same  OOBE  limits  used  by 
other  commercial  licensees  to  protect 
public  safety,  i.e.,  76  +  lOlog  P  dB  per 
6.25  kHz  for  base  stations,  and  65 
lOlog  P  dB  per  6.25  kHz  for  mobile 
units. 

(iii)  Treatment  of  PTPMS  II  Licenses 

50.  To  ensure  interoperability  in 
border  areas  with  Canada,  the 
Commission  is  modifying  the  PTPMS  II 
licenses  by  relocating  its  Guard  Band  A 
Block  license  to  757-758  MHz  and  787- 
788  MHz  along  with  the  “repacked” 
Guard  Band  A  Block  licenses,  and  by 
shifting  its  Guard  Band  B  Block  licenses 
down  1  megahertz  to  761-763  MHz  and 
791-793  MHz.  Although  PTPMS  II  has 
elected  to  remain  under  the  existing 
terms  of  its  licenses,  the  Commission 
concludes  that,  for  purposes  of 
regulatory  parity,  the  Commission 
should  apply  to  the  PTPMS  II  A  Block 
licenses  the  same  technical  rules  that 
will  apply  to  the  reconfigured  A  Block 
licenses.  The  Commission  also 
concludes  that  the  existing  B  Block 
technical  rules  continue  to  apply  to 
PTPMS  IPs  B  Block  licenses  given  their 
adjacency  with  public  safety  spectrum. 

(iv)  License  Terms 

51.  The  license  terms  for  the  A  Block 
licenses,  including  the  P’TPMS  II  A 
Block  licenses,  shall  extend  to  10  years 
after  the  end  of  the  DTV  transition, 
through  February  17,  2019,  and 


subsequent  license  terms  will  be  10 
years.  However,  the  Commission  will 
retain  the  existing  license  terms  for  the 
grandfathered  PTPMS  11  B  Block 
licenses,  rather  than  extending  them  to 
match  the  other  commercial  licensees. 
Furthermore,  the  Commission  does  not 
provide  a  renewal  expectancy  to  the 
PTPMS  II  B  Block  licenses,  the  terms  of 
which  will  expire  in  2015. 

3.  Auctions-Related  Issues 
a.  Anonymous  Bidding 

52.  The  Commission  concludes  that 
the  public  interest  will  be  served  if  the 
upcoming  auction  of  new  700  MHz 
Band  licenses  for  which  service  rules 
are  established  today  is  conducted  using 
anonymous  bidding  procedures.  The 
Commission  further  concludes  that 
implementation  of  anonymous  bidding 
procedures  during  the  upcoming 
auction  of  new  700  MHz  Band  licenses 
should  not  be  contingent  on  a  pre¬ 
auction  measurement  of  likely 
competition  based  on  an  eligibility  ratio. 
The  Commission  has  delegated  to  the 
Wireless  Bureau  authority  to  establish 
auction  procedures  based  on  comment 
solicited  shortly  prior  to  the  auction. 
Consistent  with  that  authority,  the 
Commission  delegates  to  the  Wireless 
Bureau  the  discretion  to  adopt  specific 
procedures  implementing  these 
conclusions,  teiking  into  account  the 
further  record  developed  during  our 
standard  pre-auction  process  for 
establishing  auction  procedures  and  the 
possibility  that  alternative  licenses  may 
be  offered  at  auction  as  described  below. 

53.  Additionally,  the  Commission 
concludes  that  the  record  regarding  the 
available  700  MHz  Band  licenses  and 
the  Commission’s  recent  experience 
with  anonymous  bidding  in  other 
auctions  indicate  that  the  Commission’s 
statutory  mandates  under  Section 
309{j)(3)  of  the  Act  would  be  better 
served  by  adopting  anonymous  bidding 
procedures  for  the  upcoming  auction  of 
700  MHz  Band  licenses.  Such 
procedures  should  withhold  from 
public  release  until  after  the  auction 
closes  any  information  that  may 
indicate  specific  applicants’  interests  in 
the  auction,  including  information  such 
as  their  license  selections  and  the 
identities  of  bidders  placing  bids  or 
taking  other  bidding-related  actions, 
such  as  withdrawals.  The  Commission 
further  concludes  that  the 
implementation  of  anonymous  bidding 
procedures  in  the  upcoming  auction  of 
new  700  MHz  Band  licenses  should  not 
be  contingent  on  the  likely  level  of 
auction  competition  indicated  by  pre¬ 
auction  bidder  eligibility.  Accordingly, 
the  Commission  directs  the  Wireless 


Bureau  to  propose  and  seek  comment  on 
detailed  anonymous  bidding  procedures 
for  the  upcoming  auction  of  the  700 
MHz  Band  licenses  consistent  with 
these  conclusions,  including  how- 
anonymous  bidding  would  impact  a 
potential  re-auction  of  one  or  more 
spectrum  blocks  if  the  reserve  prices  for 
the  individual  blocks  are  not  met,  and 
any  additional  continuation  or 
alteration  to  the  anonymous  bidding 
rules  necessary  to  preserve  the  integrity 
of  the  subsequent  auction^ 

b.  Declaratory  Ruling  on  Anti-Collusion 
Rule  Reporting  Requirement 

54.  To  further  its  policy  of  preventing 
collusive  behavior  in  Commission 
auctions,  the  Commission  clarifies  by 
declaratory  ruling  and  conforming 
textual  edit  the  obligation  that 
applicants  in  Commission  auctions  have 
to  report  any  communications  of  bids  or 
bidding  strategies  that  are  prohibited  by 
Section  1.2105(c)(1)  of  the 
Commission’s  rules.  Pursuant  to  Section 
1.2105(c)(6),  any  applicant  that  makes 
or  receives  such  a  communication  shall 
report  such  communication  in  writing 
to  the  Commission  immediately,  and  in 
no  case  later  than  five  business  days 
after  the  communication  occurs.  As 
noted  in  the  Commission’s  Order 
adopting  Section  1.2105(c)(6),  the 
Commission  cannot  “take  on  the 
impossible  task  of  screening  all 
applicant  communications”  and, 
therefore,  “the  responsibility  for 
identifying  potentially  unauthorized 
communications  [must  fall]  on  auction 
applicants.”  The  reports  provided  by 
applicants  are  essential  to  the 
Commission’s  ability  to  enforce  its  rule. 
Absent  such  reports,  parties  might  find 
it  easy  to  evade  enforcement  for 
extended  periods  of  time,  and  possibly 
altogether. 

55.  Accordingly,  the  reporting 
requirement  “obligatejs]  parties  to 
notify  the  Commission  of 
communications  that  appear  to  violate 
the  anti-collusion  rule  and  to  allow  the 
Commission  to  determine  whether  a 
violation  has  occurred.”  Consistent  with 
this  purpose,  applicants  have  a 
continuous  obligation  to  make  such 
reports  extending  beyond  the  five 
business  days  after  the  communication 
occurs.  This  declaratory  ruling,  and  the 
conforming  modification  of  Section 
1.2105(c)(6)  of  the  Commission’s  rules, 
expressly  states  the  continuing  nature  of 
this  obligation.  The  Commission  can 
and  will  enforce  the  obligation  so  long 
as  it  remains  unfulfilled.  The 
Commission  emphasizes  the  continuing 
nature  of  the  duty  to  report  to  preclude 
any  attempt  to  evade  the  obligation  by 
waiting  out  the  expiration  of  the  statute 
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of  limitations  applicable  for  the 
enforcement  of  forfeitures  and  to 
reinforce  the  Commission’s  ability  to 
detect  collusion,  which  is  critical  to  the 
Commission’s  ability  to  enforce  and 
thereby  discourage  collusive  behavior  in 
Commission  auctions. 

c.  Package  Bidding 

56.  The  Commission  concludes  that 
package  bidding  with  respect  to  licenses 
in  the  Upper  700  MHz  Band  C  Block 
would  serve  the  public  interest  by 
reducing  the  exposiue  problem  that 
might  otherwise  inhibit  bidders  seeking 
to  create  a  nationwide  footprint. 
Accordingly,  the  Commission  directs 
the  Wireless  Bureau,  pursuant  to  its 
delegated  authority  and  pre-auction 
process,  to  propose  and  implement 
detailed  package  bidding  procedures  for 
the  auction  of  the  Upper  700  MHz  Band 
C  Block  licenses,  taking  into  account  the 
goals  the  Commission  has  articulated  for 
package  bidding  and  the  concerns  raised 
in  this  record.  More  specifically,  the 
Wireless  Bureau  should  propose  an 
auction  design  that  includes  package 
bidding  for  the  C  Block  licenses  to 
facilitate  the  entry  of  a  new  nationwide 
competitor,  without  causing  undue 
difficulty  for  bidders  that  are  not 
interested  in  a  nationwide  license.  The 
Wireless  Bureau  should  also  explore  the 
use  of  package  bidding  for  any  blocks 
subject  to  re-auction  in  the  event  that  a 
reserve  price  is  not  met. 

57.  The  Wireless  Bureau,  consistent 
with  its  delegated  authority  and  pre¬ 
auction  process,  may  revise  its  proposal 
prior  to  implementation  in  the  auction. 
In  order  to  facilitate  compliance  with 
the  statutory  deadlines  applicable  to  the . 
auction  of  700  MHz  Band  licenses,  the 
Wireless  Bureau  has  delegated  authority 
to  conduct  an  auction  without  package 
bidding  for  the  Upper  700  MHz  Band  C 
Block  licenses  in  the  event  that 
currently  unforeseen  difficulties  make  it 
impracticable  to  implement  package 
bidding  for  the  C  Block  consistent  with 
the  goals  the  Commission  has 
articulated  here.  Finally,  consistent  with 
its  conclusions  today,  the  Commission 
directs  the  Wireless  Bureau  to  adopt , 
procedures  for  the  auction  of  licenses  in 
other  blocks  of  700  MHz  Band  spectrum 
without  the  use  of  package  bidding. 

d.  “New  Entrant”  Bidding  Credit 

58.  The  Commission  concludes  that  it 
is  not  necessary  to  compound  the 
discounts  already  offered  to  small  new 
entrants  by  existing  designated  entity 
bidding  credits,  or  to  offer  large, 
nationwide  new  entrants  significant 
discounts  on  their  bids. 


e.  Reserve  Prices 

59.  The  Commission  concludes  that  it 
should  provide  for  separate  aggregate 
reserve  prices  for  each  block  of  licenses 
to  promote  the  Commission’s  statutory 
objective  of  recovering  for  the  public  a 
portion  of  the  value  of  the  public 
spectrum  resource.  If  the  auction  results 
for  the  licenses  in  any  block  satisfy  the 
aggregate  reserve  for  that  block,  all 
licenses  in  the  block  will  be  assigned 
based  on  the  auction  results,  subject  to 
completion  of  tbe  licensing  process, 
including  review  of  applicants’ 
qualifications.  The  separate  aggregate 
reserve  prices  should,  taken  together, 
reflect  current  assessments  of  the 
potential  market  value  of  this  spectrum 
based  on  various  factors  including,  but 
not  limited  to,  the  characteristics  of  this 
band  and  the  value  of  other  recently 
auctioned  licenses,  such  as  licenses  for 
Advanced  Wireless  Services.  In 
addition,  the  view  of  Congress  as  to  the 
value  of  this  spectrum,  as  reflected  by 
the  Congressional  mandates  for 
proceeds  from  the  auction,  should  be 
given  appropriate  consideration. 

60.  In  the  event  that  licenses  are  not 
assigned  because  the  applicable  block- 
specific  aggregate  reserve  is  not  met,  the 
Commission  provides  for  a  prompt 
auction  of  alternative,  less  restrictive 
licenses  for  the  A,  B,  C,  and  E  Blocks, 
subject  to  the  same  applicable  reserves. 
The  Commission’s  rules  also  provide  for 
the  possibility  of  re-offering  the  D  Block 
license  in  a  subsequent  auction. 

61.  Block-Specific  Aggregate  Reserve 
Price.  The  Commission  concludes  that 
the  public  interest  requires  a  separate 
aggregate  reserve  price  for  each  block  of 
the  700  MHz  Band  licenses  subject  to 
competitive  bidding  in  the  upcoming 
auction.  The  reserve  prices  will  be  in 
addition  to,  and  separate  and  apart 
from,  any  minimum  opening  bid 
amounts  that  may  be  established  for 
purposes  of  the  upcoming  auction.  If  the 
aggregate  reserve  is  met  for  any  block, 
all  licenses  in  that  block  that  receive 
winning  bids  will  be  eligible  for 
licensing  subject  to  the  completion  of 
the  Commission’s  review  of  long-form 
license  applications. 

62.  The  Commission  also  concludes 
that  it  is  appropriate  to  assess  interest  in 
licenses  in  this  context  on  a  block-by¬ 
block  basis.  The  Commission  directs  the 
Wireless  Bureau  to  adopt  and  publicly 
disclose  block-specific  aggregate  reserve 
prices,  pursuant  to  its  existing  delegated 
authority  and  its  regular  pre-auction 
process,  consistent  with  the 
Commission’s  conclusions.  Given  the 
Commission’s  intent  that  the  reserve 
prices  should  maximize  the  possibility 
of  recovering  an  appropriate  portion  of 


the  value  of  the  public  spectrum 
resource  while  enabling  licensing  as 
promptly  as  possible,  the  Wireless 
Bureau  should  establish  the  particular 
amounts  of  the  block-specific  aggregate 
reserves  by  taking  into  account  a 
conservative  estimate  of  market  value 
based  on  auction  results  for  AWS-1 
spectrum  licenses.  More  specifically, 
the  Wireless  Bmeau  should  consider  the 
following  factors  when  setting  the 
block-specific  aggregate  reserves.  The 
detailed  rules  regarding  the  D  Block 
license,  the  D  Block  licensee’s  required 
construction  of  a  network  to  be  shared 
by  public  safety  service  users,  and  the 
resulting  limitations  on  the  flexibility  of 
the  D  Block  licensee,  should  be  given 
substantial  weight  in  assessing  the  D 
Block’s  value.  Based  solely  on 
geographic  area  emd  spectrum  block 
size,  AWS-1  auction  results  might 
suggest  a  D  Block  reserve  of  $1.7  billion. 
However,  in  light  of  the  D  Block  license 
conditions  essential  to  the  public  safety 
purpose  of  the  public/private 
partnership,  it  might  be  appropriate  to 
expect  the  D  Block  licensee  to 
contribute  only  about  75  percent  to  80 
percent  of  such  an  amount,  or  about 
$1.33  billion.  In  addition,  when 
determining  relative  valuation  of  other 
blocks,  the  Wireless  Bureau  should 
consider  the  relative  valuation  of 
differing  blocks  in  the  recent  auction  of 
AWS-1  licenses. 

63.  Subsequent  Auction  of  Alternative 
Licenses.  The  Commission  recognizes 
that  it  is  possible  that  the  auction  results 
may  not  satisfy  one  or  more  of  the 
block-specific  reserves.  In  that  event, 
the  Commission  establishes  a  process  to 
enable  the  assignment  of  alternative 
licenses  for  the  A,  B,  C,  and  E  Blocks  of 
the  700  MHz  Band  as  soon  as  possible 
in  order  to  promote  the  speedy 
deployment  of  services  utilizing  700 
MHz  Band  spectrum.  Under  the 
Commission’s  rules,  the  license  for  the 
D  Block  may  also  be  re-offered  in  a 
subse^ent  auction.. 

64.  The  Commission  also  establishes 
a  process  to  enable  the  assignment  of 
alternative  licenses  as  soon  as  possible 
in  the  event  that  the  relevant  block- 
specific  aggregate  reserve  price  is  not 
met  when  those  licenses  are  first 
offered.  Specifically,  the  Commission 
will  offer  the  more  flexible,  less 
conditioned  licenses  described  below  in 
the  A,  B,  C,  and  E  Blocks  as  soon  as 
possible  after  the  first  auction.  Given  the 
unique  character  of  the  D  Block  license 
conditions,  the  Commission  leaves  open 
the  possibilities  of  reevaluating  those 
conditions  or  of  promptly  offering  that 
license  again  in  a  subsequent  auction,  in 
the  event  the  D  Block-specific  reserve  is 
not  met. 
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65.  The  Commission  also  provides 
that  the  auction  of  alternative  licenses 
shall  be  subject  to  the  same  applicable 
reserve  prices  as  the  initial  auction  of 
licenses.  The  Wireless  Bureau  has 
delegated  authority,  however,  to 
determine  the  appropriate  means  of 
reapportioning  the  reserve  associated 
with  the  C  Block  in  light  of  the 
Commission’s  determination  to  split  the 
block  into  two  blocks  should  a  re¬ 
auction  occur.  This  assures  both  that 
any  initial  and  subsequent  auctions  will 
be  as  similar  as  possible  (other  than 
with  respect  to  particular  license  terms) 
and  also  that  the  final  assignment  of  the 
licenses  will  be  based  only  on  which 
licenses  are  able  to  serve  the  statutory 
goal  of  recovering  a  portion  of  the  value 
of  the  public  spectrum  resource  fixed  in 
advance  of  the  auction.  Therefore,  the 
Commission  anticipates  that  the  reserve 
price  for  the  C  Block  would  be 
approximately  $4.6  billion. 

66.  Performance  Requirements  for 
Alternative  Licenses.  The  Commission 
concludes  that  a  failure  of  the  auction 
results  for  the  A,  B,  and  E  Block  licenses 
to  satisfy  the  applicable  block-specific 
aggregate  reserve  should  result  in  a 
prompt  offering  of  alternative  licenses 
for  the  relevant  block(s)  that  are  sulDject 
to  performance  requirements  with  the 
population  benchmark  regime  the 
Commission  has  adopted  for  the  C  Block 
licenses. 

67.  Changes  to  Alternative  C  Block 
Licenses.  The  Commission  concludes 
that  in  the  event  that  auction  results  for 
conditioned  Upper  700  MHz  C  Block 
licenses  do  not  satisfy  the  aggregate 
reserve  price  for  the  C  Block,  the 
Commission  will  offer  as  soon  as 
possible  licenses  for  the  C  Block 
without  the  open  platform  conditions. 
The  Commission  will  also  modify  the  C 
Block  band  plan.  The  Commission  will 
reconfigure  the  bandwidth  of  the 
licenses  to  create  two  paired  blocks  of 
6  and  5  megahertz  each,  which  the 
Commission  will  label  the  Cl  and  C2 
Blocks.  Further,  the  Commission  will 
license  the  Cl  Block  based  on  EAs  and 
the  C2  Block  based  on  REAGs. 

68.  D  Block  License.  The  Commission 
concludes  that  it  should  not  alter  the 
conditions  it  has  adopted  today  for  the 
D  Block  license  based  solely  on  auction 
results.  The  Commission  believes  that  a 
D  Block-specific  aggregate  reserve  of 
approximately  $1.33  billion  is 
appropriate  given  the  Commission’s 
goal  of  enabling  the  recovery,  of  a 
portion  of  the  value  of  the  spectrum 
while  also  permitting  licensing  to 
proceed  as  quickly  as  possible.  If, 
however,  the  D  Block-specific  aggregate 
reserve  is  not  met,  the  Commission 
concludes  that  it  should  leave  open  the 


possibility  of  re-offering  the  license  on 
the  same  terms  in-a  subsequent  auction, 
as  well  as  the  possibility  of  re¬ 
evaluating  all  or  some  of  the  applicable 
license  conditions. 

69.  Auction  Procedures.  The 
Commission  directs  the  Wireless  Bureau 
to  adopt  for  the  auction  of  700  MHz 
Band  licenses,  consistent  with  its 
delegated  authority  and  pursuant  to  its 
routine  pre-auction  process,  procedures 
that  will  enable  a  prompt  subsequent 
auction  of  alternative  licenses  for  any 
block  in  the  event  that  the  relevant 
block-specific  aggregate  reserve  price  is 
not  met.  This  order’s  provisions  with 
respect  to  the  procedures  for  the  initial 
auction,  including  with  respect  to 
anonymous  and  package  bidding,  will 
continue  to  apply  in  any  subsequent 
auction.  Furthermore,  the  same 
applicable  reserve  prices  for  each  block - 
of  licenses  shall  apply  in  both  the  initial 
and  subsequent  auctions,  recognizing 
that  the  Wireless  Bureau  will  be 
required  to  determine  how  to  allocate 
the  block-specific  reserve  price  for  the  C 
Block  upon  reauction  under  the  split 
block  plan.  The  Commission  directs  the 
Wireless  Bureau,  consistent  with  its 
delegated  authority  to  adopt  procedures 
that  will  comply  with  this  order  and 
preserve  the  integrity  of  any  necessary 
reauction. 

70.  The  Commission  directs  the 
Wireless  Bureau  to  establish  procedures 
that  limit  qualified  bidders  in  a 
subsequent  auction  of  alternative 
licenses  to  those  bidders  that  qualify  to 
bid  in  the  upcoming  auction  offering 
700  MHz -Band  licenses  in  all  of  these 
blocks.  Additionally,  the  Commission 
finds  that  the  applicable  “down 
payment  deadline’’  for  purposes  of  the 
Commission’s  anti-collusion  rule  shall 
be  the  “down  payment  deadline” 
established  for  the  subsequent  auction. 

In  addition,  because  licenses  for  the 
same  spectrum  will  be  offered  in  both 
auctions,  and  the  auctions  will  take 
place  relatively  close  in  time,  the 
Commission  concludes  that  the  purpose 
of  the  Commission’s  anti-collusion  rule 
requires  that  the  provisions  of  that  rule 
continue  to  apply  until  the  down 
payment  deadline  for  the  subsequent 
auction.  To  assure  that  bidders  will 
have  sufficient  bidding  eligibility  to 
pursue  various  bidding  strategies,  the 
Commission  directs  the  Wireless  Bureau 
to  propose  and  adopt  procedures  that 
give  applicants  an  opportunity  to  obtain 
bidding  eligibility  specifically  for  the 
alternative  licenses,  in  addition  to  the 
initial  licenses. 

71.  The  Wireless  Bureau  also  should 
consider  any  additional  procedures 
within  its  delegated  authority  that  may 
enhance  the  effectiveness  of  the 


Commission’s  auction  of  700  MHz  Band 
licenses  in  either  the  initial  or 
subsequent  auction.  In  this  regard,  the 
Commission  directs  the  Wireless  Bureau 
to  consider  what  procedures  may  be 
appropriate  to  deter  bidders  from 
actions  that  might  thwart  the 
assignment  of  licenses  in  either  auction. 

f.  Statutory  Deposit  Deadline 

72.  The  Commission  will  deposit 
payments  made  by  successful  bidders 
towards  their  respective  winning  bids 
for  their  licenses — including  upfront 
payments,  deposits,  and  final  payments 
held  on  deposit  pending  the  completion 
of  licensing — as  of  the  deposit  deadline, 
June  30,  2008,  even  in  instances  where 
the  licensing  process  for  those  licenses 
has  not  yet  been  completed. 

B.  700  MHz  Public  Safety  Spectrum 

73.  700  MHz  Public  Safety  Spectrum. 
The  Commission  adopts  a  revised  band 
plan  for  the  700  MHz  Public  Safety 
Band.  The  Commission  designates  the  • 
lower  five-megahertz  paired  (ten 
megahertz  total)  segment  of  the  700 
MHz  Public  Safety  Band  for  broadband 
communications.  The  Commission 
consolidates  the  public  safety 
narrowband  operations  in  the  upper 
paired  6-megahertz  blocks  (twelve 
megahertz  total)  of  the  700  MHz  Public 
Safety  Band.  The  Commission  adopts  a 
one-megahertz  paired  guard  band  (768- 
769/798-799  MHz)  between  the 
broadband  and  narrowband  segments. 
The  Commission  further  concludes  that 
in  order  to  maximize  the  benefits  of  the 
700  MHz  Public/Private  Partnership  to 
deploy  a  nationwide,  interoperable 
broadband  communications  network, 
narrowband  operations  presently  in 
channels  63  and  68  (and  the  upper  one 
megahertz  of  channels  64  and  69)  must 
be  cleared  no  later  than  the  DTV 
transition  date. 

74.  The  Commission  requires  the 
Upper  700  MHz  Band  D  Block  licensee 
to  pay  the  costs  associated  with 
relocating  public  safety  narrowband 
operations  to  the  consolidated  channels, 
in  recognition  of  the  significant  benefits 
that  will  accrue  to  the  D  Block  licensee. 
To  facilitate  the  relocation,  the 
Commission  requires  every  700  MHz 
Band  public  safety  licensee,  whether 
holding  individual  narrowband 
authorizations  or  operating  pursuant  to 
a  State  License,  to  provide  the  following 
information:  (1)  The  total  number  of 
narrowband  mobile  and  portable 
handsets  in  operation  in  channels  63 
and  68,  and  the  upper  one  megahertz  of 
channels  64  and  69,  (2)  the  total  number 
of  narrowband  base  stations  serving 
these  handsets  in  operation,  (3)  contact 
information  for  each  identified  set  of 
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handsets  and  base  stations,  as  ' 
appropriate,  (4)  the  areas  of  operation  of 
the  mobile  and  portable  units  (such  as 
defined  by  the  jurisdictional  boimdaries 
of  the  relevant  public  safety 
departments),  and  (5)  the  location,  in 
latitude  and  longitude,  of  the  base 
stations,  all  as  of  August  30,  2007.  This 
information  must  be  filed  with  the 
Commission  by  October  23,  2007  and 
must  include  a  certification,  signed  by 
an  authorized  party,  stating  that  the 
information  provided  therein  is  true, 
complete,  correct,  and  made  in  good 
faith.  The  Public  Safety  and  Homeland 
Security  Bureau  will  issue  a  public 
notice  in  advance  of  the  effective  date 
announcing  the  deadline  for  this 
certification  requirement. 

75.  The  Commission  prohibits 
authorization,  whether  pursuant  to 
individual  license  or  State  License,  of 
any  new  narrowband  operations  in 
chcmnels  63  and  68,  or  in  the  upper  one 
megahertz  of  channels  64  and  69,  as  of 
August  30,  2007.  The  Commission 
cautions  that  any  equipment  deployed 
in  these  frequencies  subsequent  to 
August  30,  2007  will  be  ineligible  for 
relocation  funding. 

76.  The  Commission  requires  all 
Regional  Planning  Committees  with 
approved  plans  or  plans  on  file  to 
submit  amended  plans  consistent  with 
the  decisions  herein  by  November  23, 
2007. 

77.  Public  Safety  Broadband  Licensee. 
The  Commission  concludes  that  the 
public  interest  is  best  served  by 
establishing  a  single  nationwide  Public 
.Safety  Broadband  License  for  the  700 
MHz  public  safety  broadband  spectrum. 
The  Commission  will  assign  this  license 
to  a  single  Public  Safety  Broadband 
Licensee  that  will  be  responsible  for 
implementing  the  700  MHz  public 
safety  nationwide  interoperable 
broadband  network.  This  network  will 
serve  to  provide  public  safety  entities 
access  to  new  broadband  technologies 
across  the  country.  Further,  the 
Commission  provides  that  the  Upper 
700  MHz  D  Block  Licensee  will  gain 
access  to  the  700  MHz  public  safety 
broadband  spectrum  on  a  secondary 
preemptible  basis  through  a  spectrum 
leasing  arrangement  with  the  Public 
Safety  Broadband  Licensee. 

78.  The  Commission  adopts  its 
proposal  to  license  the  700  MHz  public 
safety  broadband  spectrum  as  a  10- 
megahertz  block  (comprised  of  paired, 
5-megahertz  blocks)  under  a  nationwide 
geographic  area  license,  and  the 
Commission  will  assign  this  license  to 
the  Public  Safety  Broadband  Licensee. 
The  Commission  establishes  a  variety  of 
eligibility  criteria  for  this  entity  and  sets 
out  a  variety  of  responsibilities. 


including  negotiating  the  Network 
Sharing  Agreement  with  the  winning 
bidder  of  the  Upper  700  MHz  Band  D 
Block  license.  The  Commission 
delegates  authority  to  the  Chief  of  the 
PSHSB  to  issue  a  public  notice  within 
thirty  days  of  the  release  of  this  Second 
Report  and  Order  soliciting  applications 
for  the  Public  Safety  Broadband 
Licensee.  The  public  notice  shall 
specify  the  baseline  criteria  the 
Commission  establishes  herein,  and 
describe  the  procedures  and  other 
requirements  for  submitting 
applications.  The  Commission  will 
select  the  Public  Safety  Broadband 
Licensee  and  grant  to  it  the  Public 
Safety  Broadband  License  consistent 
with  the  requirements  and 
considerations  set  forth  herein. 

700  MHz  Public/Private  Partnership 

1.  Adoption  of  the  700  MHz  Public/ 
Private  Partnership 

79.  The  Commission  designates  the  D 
Block  in  the  Upper  700  MHz  Band  to  be 
licensed  to  a  commercial  entity  on  a 
nationwide  basis  for  the  purpose  of 
entering  into  the  700  MHz  Public/ 
Private  Partnership  with  the  Public 
Safety  Broadband  Licensee,  and  the 
Commission  adopts  a  number  of 
conditions,  requirements,  and 
procedures  to  safeguard  services  to 
public  safety  entities  and  address 
concerns  about  the  success  of  the 
partnership,  as  discussed  more  fully 
below. 

2.  Essential  Components  of  Public/ 
Private  Partnership 

a.  Shared  Wireless  Broadband  Network 

80.  In  order  to  have  a  successful 
public/private  partnership  with  a  shared 
nationwide  interoperable  broadband 
network  infrastructure  that  meets  the 
needs  of  public  safety,  the  Commission 
adopts  certain  network  requirements. 
The  public/private  partnership  network 
will  serve  as  the  nation’s  public  safety 
wireless  broadband  network 
infrastructure,  so  it  must  meet  the 
requirements  of  a  public  safety 
communications  network.  Accordingly, 
the  Commission  requires  that  the 
network  incorporate,  at  a  minimum,  the 
following: 

•  Specifications  for  a  broadband 
technology  platform  that  provides  . 
mobile  voice,  video,  and  data  capability 
that  is  seamlessly  interoperable  across 
agencies,  jurisdictions,  and  geographic 
areas.  The  platform  should  also  include 
current  and  evolving  state-of-the-art 
technologies  reasonably  made  available 
in  the  commercial  marketplace  with 
features  beneficial  to  the  public  safety 
community  (e.g.,  increased  bandwidth). 


•  Sufficient  signal  coverage  to  ensure 
reliable  operation  throughout  the 
service  area  consistent  with  typical 
public  safety  communications  systems 
(i.e.,  99.7  percent  or  better  reliability). 

•  Sufficient  robustness  to  meet  the 
reliability  and  performance 
requirements  of  public  safety.  To  meet 
this  standard,  network  specifications 
must  include  features  such  as  hardening 
of  transmission  facilities  and  antenna 
towers  to  withstand  harsh  weather  and 
disaster  conditions,  and  backup  power 
sufficient  to  maintain  operations  for  an 
extended  period  of  time. 

•  Sufficient  capacity  to  meet  the 
needs  of  public  safety,  particularly 
during  emergency  and  disaster 
situations,  so  that  public  safety 
applications  are  not  degraded  (i.e., 
increased  blockage  rates  and/or 
transmission  times  or  reduced  data 
speeds)  during  periods  of  heavy  usage. 

In  considering  Ais  requirement,  the 
Commission  expects  the  network  to 
employ  spectrum  efficient  techniques, 
such  as  frequency  reuse  and  sectorized 
or  adaptive  antennas. 

•  Security  and  encryption  consistent 
with  state-of-the-art  technologies. 

•  A  mechanism  to  automatically 
prioritize  public  safety  communications 
over  commercial  uses  on  a  real-time 
basis  and  to  assign  the  highest  priority 
to  communications  involving  safety  of 
life  and  property  and  homeland  security 
consistent  with  the  requirements 
adopted  in  this  Second  Report  and 
Order. 

•  Operational  capabilities  consistent 
with  features  and  requirements 
specified  by  the  Public  Safety 
Broadband  Licensee  that  tire  typical  of 
current  and  evolving  state-of-the-art 
public  safety  systems  (such  as 
connection  to  the  PSTN,  push-to-talk, 
one-to-one  and  one-to-many 
communications,  etc.). 

•  Operational  controls  of  the  network 
by  the  Public  Safety  Broadband 
Licensee  to  the  extent  necessary  to 
ensure  public  safety  requirements  are 
met. 

•  The  Public  Safety  Broadband 
Licensee  shall  have  the  right  to 
determine  and  approve  the 
specifications  of  public  safety 
equipment  that  is  used  on  the  network, 
and  the  right  to  purchase  its  own 
subscriber  equipment  from  any  vendor 
it  chooses,  to  the  extent  such 
specifications  and  equipment  are 
consistent  with  reasonable  network 
control  requirements  established  in  the 
NSA. 

•  A  requirement,  as  explained  more 
fully  herein,  that  the  Upper  700  MHz  D 
Block  licensee  make  available  to  the 
Public  Safety  Broadband  Licensee  at 
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least  one  handset  that  would  be  suitable 
for  public  safety  use  and  include  an 
integrated  satellite  solution  capable  of 
operating  both  on  the  700  MHz  public 
safety  spectrum  and  on  satellite 
frequencies. 

81 .  These  requirements  are  to  be 
implemented  by  the  parties  through  the 
NSA,  which  will  also  include  the 
detailed  specifications  of  the  network 
that  the  D  Block  licensee  will  construct. 
By  allowing  the  parties  to  determine 
specific  details,  including  the 
technologies  that  will  be  used,  subject  to 
approval  by  the  Commission,  the 
Commission  provides  them  with 
flexibility  to  evaluate  the  cost  and 
performance  of  all  available  solutions 
while  ensuring  that  the  shared  wireless 
broadband  network  has  all  the 
capabilities  and  attributes  needed  for  a 
public  safety  broadband  network. 

b.  Spectrum  Use 

82.  The  Commission  permits  the 
Public  Safety  Broadband  Licensee  to 
provide  access  on  a  secondary  and 
preemptible  basis  to  this  spectrum, 
pursuant  to  the  spectrum  lease  specified 
herein,  for  the  purpose  of  enabling 
commercial  operations  within  the  band 
devoted  to  primary  public  safety 
broadband  use.  The  Upper  700  MHz  D 
Block  licensee  will  gain  access  to  this 
public  safety  broadband  spectrum  by 
means  of  a  spectrum  leasing 
arrangement  with  the  Public  Safety 
Broadband  Licensee.  The  Commission 
also  places  additional  conditions 
regarding  the  use  of  the  D  Block 
spectrum,  including  a  requirement  that 
the  D  Block  licensee  provide  the  Public 
Safety  Broadband  Licensee  with  priority 
access  to  the  D  Block  license  spectrum 
during  emergencies. 

83.  In  addition,  the  Commission 
concludes  that  Section  337(a)(1)  does 
not  prohibit  the  Public  Safety 
Broadband  Licensee  ft'om  entering  into 
the  lease  for  commercial  operations,  on 
a  limited  and  preemptible  basis  as 
specified  herein,  of  spectrum  that  is 
allocated  for  public  safety  services. 
Further,  the  Commission  finds  that 
Section  337(a)(2),  which  directs  the 
Commission  to  allocate  36  megahertz 
“for  commercial  use,”  does  not  prohibit 
the  Commission  from  requiring  the  D 
Block  licensee  to  provide  public  safety 
users  with  priority  access  to  D  Block 
license  spectrum  in  an  emergency. 
Priority  service,  although  provided  to 
public  safety,  will  still  be  commercial, 
and  will  not  appreciably  impair  the  D 
Block  licensee’s  ability  to  provide 
commercial  services  to  other  parties. 

84.  Commercial  Operations  in  Public 
Safety  Spectrum  on  a  Secondary  Basis. 
The  Commission  permits  the  leasing  of 


the  Upper  700  MHz  Band  spectrum 
currently  allocated  for  public  safety 
services  to  commercial  providers  on  a 
secondary,  unconditionally  preemptible 
basis.  The  Public  Safety  Broadband 
Licensee  will  be  required  to  lease  the 
public  safety  spectrum  for  use  by  the  D 
Block  licensee  on  a  secondary  basis 
pursuant  to  the  requirements  set  forth  in 
the  NSA  and  established  in  this  Second 
Report  and  Order.  Thus,  under  the  700 
MHz  Public/Private  Partnership 
framework  adopted  here,  the  D  Block 
licensee  will  be  obligated  to  construct  a 
broadband  network  capable  of  operating 
on  the  public  safety  broadband 
spectrum  for  the  benefit  of  the  Public 
Safety  Broadband  Licensee,  and  the 
Public  Safety  Broadband  Licensee  will 
be  obligated  to  permit  secondary 
commercial  operations  on  the  public 
safety  broadband  spectrum  pursuant  to 
the  spectrum  leasing  arrangement. 

85.  The  Commission  will  require  that 
this  spectrum  leasing  arrangement  take 
the  form  of  a  long-term  spectrum 
manager  leasing  arrangement  for  the  full 
term  of  the  license.  By  limiting  the  D 
Block  licensee’s  secondary  use  of  the 
Public  Safety  Broadband  Licensee’s 
spectrum  to  leased  access  under  a 
spectrum  manager  leasing  arrangement, 
subject  to  the  conditions  the 
Commission  is  placing  on  the  nature  of 
that  access,  the  Commission  thus 
ensures  that  the  Public  Safety 
Broadband  Licensee  has  the  regulatory 
means  (and  obligation)  to  preserve  the 
fundamental  public  safety  function  of 
the  band.  Moreover,  the  Public  Safety 
Broadband  Licensee’s  ultimate  control 
over  the  D  Block  licensee’s  use  of  this 
band,  coupled  with  the  operational 
flexibility  accorded  the  D  Block  licensee 
under  a  spectrum  manager  leasing 
arrangement,  should  provide  an 
appropriate  balance  between 
commercial  and  public  safety  operations 
in  the  public  safety  broadband 
spectrum.  Specifically,  the  spectrum 
manager  leasing  arrangement  permits 
the  D  Block  licensee  to  construct  a 
network  to  serve  its  business  needs,  yet 
preserves  the  network  inft’astructure 
required  for  primary  public  safety  use  in 
the  Public  Safety  Broadband  Licensee’s 
band. 

86.  As  further  conditions  on  the 
spec^m  leasing  arrangement 
authorized  here,  the  D  Block  licensee’s 
commercial  operations  in  the  public 
safety  spectrum  must  not  cause 
interference  to  primary  users  (j.e., 
public  safety  users)  and  must  accept 
interference  from  primary  users  at  all 
times.  To  help  ensure  that  commercial 
secondary  use  complies  with  these 
limitations,  in  the  public  safety 
broadband  spectrum  the  Commission 


will  require  that  the  network  be 
designed  so  as  to  automatically  assign 
priority  to  public  safety  users,  to  the 
exclusion  and/or  immediate  preemption 
of  any  commercial  use  on  a  dynamic, 
real-time  priority  basis,  and  that 
network  specifications  are  sufficient  to 
guarantee  that  public  safety  users  suffer 
no  harmful  interference  or  interruption 
or  degradation  of  service  due  to 
commercial  operations  in  the  public 
safety  broadband  spectrum. 

87.  Priority  Public  Safety  Access  to 
Commercial  Spectrum  During 
Emergencies.  As  part  of  its 
responsibilities  in  managing  the  shared 
wireless  broadband  network,  the 
Commission  requires  the  D  Block 
licensee  to  provide  the  Public  Safety 
Broadband  Licensee  with  priority 
access,  during  emergencies,  to  the 
spectrum  associated  with  the  D  Block 
license  (in  addition  to  the  700  MHz 
public  safety  broadband  spectrum).  In 
determining  what  constitutes  an 
emergency,  the  Commission  agrees  with 
Frontline  that  the  definition  of  an 
“emergency”  for  this  purpose  should  be 
left  to  negotiation  between  the  parties. 
The  Commission  requires  the  parties  to 
define  “emergency”  for  purposes  of 
priority  access  to  D  Block  license 
spectrum  as  part  of  the  NSA. 

88.  The  Commission  recognizes  that 
there  may  be  occasions  when  the  parties 
are  unable  to  agree  that  an  emergency 
situation  requires  priority  access  to  the 
D  Block  license  spectrum,  especially  in 
circumstances  that  do  not  clearly  fall 
within  the  definition  of  “emergency” 
negotiated  by  the  parties  in  the  NSA.  On 
these  occasions,  the  Public  Safety 
Broadband  Licensee  may  request  that 
the  Commission  declare,  on  an 
expedited  basis,  that  particular 
circumstances  warrant  emergency 
priority  access.  In  order  to  facilitate  this 
process  emd  ensure  a  prompt  response, 
the  Commission  delegates  authority  to 
the  Defense  Commissioner  to  decide 
these  requests  and  amends  Section 
0.181  of  the  Commission’s  rules  to 
reflect  this  new  duty. 

89.  Under  emergency  conditions,  all 
public  safety  entities  in  the  affected  area 
will  have  real-time  access,  as  needed,  to 
all  D  Block  license  spectrum  c®  a 
priority  basis  over  commercial  traffic 
and  will  preempt  ongoing  commercial 
traffic  to  the  extent  necessary.  In  this 
regard,  the  Commission  requires  the  D 
Block  licensee  to  provide  appropriate 
warnings  to  its  commercial  customers 
about  the  potential  interruption  of  their 
service  during  emergencies  due  to 
preemption  by  public  safety  users.  The 
NSA  should  address  how  the  D  Block 
licensee  will  satisfy  this  obligation, 
including,  for  example,  encouraging  the 
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use  of  devices  that  can  access  spectrum 
other  than  the  D  Block.  The  NSA  must 
also  recognize  that  emergency  911  calls 
from  commercial  users  also  play  a 
critical  role  in  safeguarding  public 
safety  and  should  be  accorded  some 
level  of  priority,  which  may  be  lower 
priority  than  public  safety 
communications  but  will  not  be  subject 
to  interruption  of  ongoing  calls  by 
public  safety  users  and  will  have 
priority  over  all  other  commercial  uses. 

90.  Secondary  Markets  Rules.  In 
permitting  the  Public  Safety  Broadband 
Licensee  to  enter  into  this  spectrum 
leasing  arrangement  subject  to  the 
conditions  set  out  in  this  order,  the 
Commission  waives  the  spectrum 
leasing  policies  and  rules  insofar  as  they 
prohibit  public  safety  licensees  from 
entering  into  spectrum  leasing 
arrangements  for  commercial 
operations. 

c.  Performance  Requirements 

91.  The  Commission  adopts  specific 
performance  requirements  that  include 
three  population-based  build-out 
benchmarks  that  cover  the  nationwide  D 
Block  license  area.  Specifically,  the 
Commission  will  require  the  D  Block 
licensee  to  provide  signal  coverage  and 
offer  service  to  at  least  75  percent  of  the 
population  of  the  nationwide  D  Block 
license  area  by  the  end  of  the  fourth 
year,  95  percent  of  the  population  of  the 
nationwide  license  area  by  the  end  of 
the  seventh  year,  and  99.3  percent  of  the 
population  of  the  nationwide  license 
area  by  the  end  of  the  tenth  year.  To 
meet  these  requirements,  the  D  Block 
licensee  must  use  the  most  recently 
available  U.S.  Census  Data.  The 
Commission  concludes  that  the  build¬ 
out  requirements  being  imposed  will 
ensure  that  public  safety  needs  are  met. 

92.  In  order  to  ensure  that  less 
populous  areas  are  not  neglected  in  the 
D  Block  licensee’s  build-out  efforts,  the 
Commission  adopts  certain  additional 
measures  to  encourage  coverage  in  those 
areas.  Accordingly,  the  Commission 
requires  that  the  D  Block  licensee  meet 
the  Commission’s  initial  population 
benchmarks  based  on  a  build-out 
schedule  specified  in  the  NSA 
consistent  with  the  public  safety  needs. 
The  Commission  also  requires  the  D 
Block  licensee  to  offer  at  least  one 
handset  suitable  for  public  safety  use 
that  includes  an  integrated  satellite 
solution  pursuant  to  the  terms, 
conditions,  and  timeframes  set  forth  in 
the  NSA. 

93.  The  Commission’s  three 
population-based  construction 
benchmarks  will  take  effect  beginning 
on  February  17,  2009.  This  is  the 
statutorily  imposed  DTV  transition  date 


and  is  the  same  date  that  build-out 
obligations  for  the  other  unauctioned 
commercial  700  MHz  Band  licensees 
will  begin  to  take  effect.  Thus,  the 
Commission’s  four,  seven,  and  ten  year 
construction  benchmarks  for  the  D 
Block  licensee  will  be  calculated  as 
starting  from  February  17,  2009.  Use  of 
this  date  provides  regulatory  parity  and 
it  recognizes  that  the  DTV  transition 
will  not  be  completed  until  this  date. 

The  Commission  notes  that  the  D  Block 
licensee  may  begin  constructing  its 
system  prior  to  February  17,  2009,  and 
may  begin  operating  its  system  prior  to 
that  date  so  long  as  it  provides 
appropriate  interference  protection  to 
incumbent  co-channel  and  adjacent 
channel  broadcasters. 

94.  The  Commission  will  apply  the 
three  population-based  construction 
benchmarks  over  the  nationwide  D 
Block  license  area.  Accordingly,  the  D 
Block  licensee  must  employ  a  signal 
level  sufficient  to  provide  adequate 
service  to  the  relevant  percentage  of  the 
population  over  the  nationwide  D  Block 
license  area.  Moreover,  the  Commission 
requires  that  the  network  and  signal 
levels  employed  to  meet  these 
benchmarks  be  adequate  for  public 
safety  use,  as  defined  in  the  Shared 
Wireless  Broadband  Network  sub¬ 
section  herein  and  further  defined  by 
the  NSA,  and  that  the  services  made 
available  be  appropriate  for  public 
safety  entities  in  those  areas.  In 
particular,  the  Commission  requires  as  a 
mandatory  provision  of  the  NSA  that 
the  D  Block  licensee  and  Public  Safety 
Broadband  Licensee  negotiate  inclusion 
into  the  build-out  schedule  coverage  of 
major  highways  and  interstates,  as  well 
as  incorporated  communities  with  a 
population  in  excess  of  3,000,  as 
suggested  by  APCO,  lACP  and  lAFC.  In 
addition,  to  the  extent  that  the  D  Block 
licensee  chooses  to  provide  commercial 
services  to  population  levels  in  excess 
of  the  relevant  benchmarks,  the  D  Block 
licensee  will  be  required  to  make  the 
same  level  of  service  available  to  public 
safety  entities. 

95.  In  certain  limited  circumstances, 
the  Commission  will  permit  the  D  Block 
licensee  to  modify  these  population- 
based  construction  benchmarks  where 
the  D  Block  licensee  and  the  Public 
Safety  Broadband  Licensee  reach 
agreement  and  the  full  Commission 
gives  its  prior  approval  for  a 
modification.  As  with  other  commercial 
700  MHz  Band  licensees,  the  D  Block 
licensee  will  be  required  to  demonstrate 
compliance  with  the  Commission’s 
adopted  benchmarks  by  filing  with  the 
Commission  within  15  days  of  passage 
of  the  relevant  benchmarks  a 
construction  notihcation  comprised  of 


maps  and  other  supporting  documents 
certifying  that  they  have  met  the 
Commission’s  performance 
requirements.  'The  construction 
notification,  including  the  coverage 
maps  and  supporting  documents,  must 
be  truthful  and  accurate  and  not  omit 
material  information  that  is  necessary 
for  the  Commission  to  make  a 
determination  of  compliance  with  the 
Commission’s  performance 
requirements.  However,  unlike  the  other 
commercial  licenses  and  because  of  the 
nature  of  the  partnership  established 
herein,  the  D  Block  licensee  will  not  be 
subject  to  a  “keep-what-you-use”  rule. 
Rather,  the  Commission  will  strictly 
enforce  these  build-out  requirements 
and,  if  the  D  Block  licensee  fails  to  meet 
a  construction  benchmark,  the 
Commission  may  cancel  its  license, 
depending  on  the  circumstances. 

d.  Network  Sharing  Agreement  (NSA) 
and  Mandatory  Provisions 

96.  The  Commission  establishes  that 
the  relationship  between  the  Public 
Safety  Broadband  Licensee  and  the  D 
Block  licensee  will  be  governed  by  the 
Network  Sharing  Agreement  (NSA)  to  be 
negotiated  by  the  parties,  and  such  other 
separate  agreements  as  the  Commission 
may  require  or  allow,  and  the 
Commission  provides  that  compliance 
with  the  terms  of  the  NSA  shall  be  a 
regulatory  condition  of  the  D  Block 
license.  Breach  of  this  licensing 
condition  may,  at  the  determination  of 
the  Commission,  result  in  remedies 
including,  but  not  limited  to, 
cancellation  and  subsequent  award  of 
the  license.  The  Commission  also 
requires  all  the  parties  to  negotiate  in 
good  faith  and  finds  that  many  of  the 
details  of  their  agreement  are 
appropriately  left  to  them  to  negotiate 
and  reach  agreement  on  (subject  to 
ultimate  Commission  approval  of  the 
NSA).  In  the  discussion  that  follows, 
certain  elements  that  the  Commission 
requires  the  parties  to  address  in  the 
NSA  are  enumerated. 

97.  Rights  and  Obligations  Under  the 
Public/Private  Partnership.  The  NSA 
must  incorporate  all  of  the  substantive 
rights  and  obligations  of  the  parties  that 
the  Commission  has  established  in  this 
Second  Report  and  Order  that  are 
relevant  to  the  Public/Private 
Partnership.  Once  the  NSA  is  approved 
by  the  Commission  and  executed  by  the 
parties,  assuming  all  other  licensing 
requirements  are  met,  the  Commission 
will  grant  the  D  Block  license  to  the 
winning  bidder  and  compliance  with 
the  terms  and  conditions  of  the  NSA 
will  be  license  conditions  for  both  the 
D  Block  license  and  the  Public  Safety 
Broadband  License.  The  Commission 
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requires  the  parties  to  submit  an 
executed  NSA  within  10  business  days 
of  the  Commission’s  approval  of  the 
agreement,  and  if  the  parties  fail  to 
submit  the  NSA,  the  Commission  will 
deny  granting  the  D  Block  license  until 
the  NSA  is  submitted. 

98.  Term  of  Agreement.  The  NSA 
must  have  a  term  not  to  exceed  10  years 
from  February  17,  2009,  which 
coincides  with  the  term  of  the  D  Block 
license  established  elsewhere  in  this 
Second  Report  and  Order.  At  the 
conclusion  of  the  initial,  and 
subsequent,  term  of  the  agreement,  the 
NSA  may  be  renewed  along  with  the  D 
Block  license,  subject  to  Commission 
approval.  The  Commission  finds  it 
appropriate  to  ensure  that  consideration 
of  whether  to  renew  the  D  Block  license 
and  whether  to  renew  or  modify  the 
NSA  whose  performance  is  a  condition 
of  that  license  should  occur  at  the  same 
time. 

99.  Service  Fees.  The  Commission 
finds  that  all  service  fees  for  public 
safety  service  should  be  specified  in  the 
NSA,  including  any  applicable  fees  for 
normal  network  service  and  fees  for 
priority  access  to  the  D  Block  in  an 
emergency.  The  Commission  finds  that 
the  parties  should  be  left  to  negotiate 
reasonable  rates  in  good  faith,  taking 
into  account  all  appropriate  factors, 
including  but  not  limited  to  the  public/ 
private  nature  of  the  partnership.  The 
Commission  expects,  however,  that  the 
parties  will  negotiate  a  fee  structure  for 
priority  access  to  the  D  Block  in  an 
emergency  that  will  protect  public 
safety  users  from  incurring  unforeseen 
(and  unbudgeted)  payment  obligations 
in  the  event  that  a  serious  emergency 
necessitates  preemption  for  a  sustained 
period.  The  Commission  also 
encourages  the  parties  to  negotiate  a  fee 
agreement  that  incorporates  financial 
incentives  for  the  commercial  licensee 
based  on  the  number  of  public  safety 
entities  and  localities  that  subscribe  to 
the  service. 

100.  The  Commission  also  expects 
that  fees  will  be  such  that  public  safety 
entities  are  able  to  afford  the  services 
that  they  require  for  their  public  safety 
functions,  and  that  the  terms  will  best 
serve  the  public  interest  goals 
established  in  this  Second  Report  and 
Order  regarding  the  public/private 
partnership.  Should  it  prove  necessary, 
the  Commission  has  established  various 
remedies  to  resolve  disputes  over  NSA 
terms,  and  the  Commission  can  exercise 
one  of  these  options  to  ensure  that  fees 
charged  are  reasonable. 

101.  Detailed  Build-Out  Schedule. 
The  NSA  must  include  a  detailed  build¬ 
out  schedule  that  is  consistent  with  the 
mandatory  national  build-out  and 


performance  benchmarks  that  the 
Commission  has  established  for  the  D 
Block  licensee  elsewhere  in  this  Second 
Report  and  Order.  The  Commission 
expects  the  NSA  to  identify  the  specific 
areas  of  the  country  that  will  be  built 
out  by  each  of  the  construction 
deadlines  that  the  Commission  has 
established.  Because  the  Commission 
must  ensure  that  smaller  towns  and 
rural  areas  are  not  neglected  in  the  D 
Block  licensee’s  build-out  efforts,  the 
Commission  requires  the  D  Block 
licensee  to  meet  the  Commission’s 
initial  population  benchmarks  by  not 
exclusively  concentrating  on  building 
out  high  population  areas.  In  this 
regard,  the  Commission  agrees  with 
public  safety  commenters  to  the  extent 
that  the  Commission  requires  the  parties 
to  include  in  the  NSA  coverage  for 
major  highways  and  interstates,  as  well 
as  such  additional  areas  that  are 
necessary  to  provide  coverage  for  all  ' 
incorporated  communities  with  a 
population  in  excess  of  3,000,  unless  the 
Public  Safety  Broadband  Licensee  and 
the  D  Block  licensee  jointly  determine, 
in  consultation  with  a  relevant 
community,  that  such  additional 
coverage  will  not  provide  significant 
public  benefit.  The  Commission  also 
requires  an  estimated  cost  for  each 
specified  area  of  the  build-out,  which 
will  assist  the  Commission  in  efforts  to 
ensure  that  the  build-out  schedule  is 
achieved. 

102.  Modifications  to  the  NSA.  The 
Commission  obligates  the  parties  to  act 
in  good  faith  in  all  dealings  with  each 
other  and  to  abide  by  the  terms  of  the 
agreement.  The  NSA  must  specify  that 
any  major  modifications  to  the  terms  of 
the  NSA,  related  agreements  or 
documents,  or  such  other  agreements  as 
the  Commission  may  require  or  allow, 
require  not  only  the  agreement  of  the 
parties,  but  also  prior  Commission 
approval.  All  other  modifications 
require  prior  approval  by  the  Chiefs  of 
the  Wireless  Bureau  and  the  Public 
Safety  and  Homeland  Security  Bureau 
on  delegated  authority. 

e.  License  Term  and  Renewal 
Expectancy  for  the  Public/Private 
Partnership 

103.  Consistent  with  the  decision 
made  for  other  commercial  licensees  in 
the  700  MHz  Report  and  Order,  the 
Commission  decides  that  a  term  not  to 
exceed  10  years  from  February  17,  2009, 
should  be  used  for  initial  authorization 
in  the  D  Block  license.  The  D  Block 
license  would  be  auctioned  as  a  single, 
nationwide  license  to  provide  for 
commercial  service  in  the  “D  Block,” 
and  to  build  and  operate  a  joint 
broadband  public  safety  and 


commercial  network  for  public  safety 
use. 

104.  At  the  end  of  the  10  year  term, 
the  D  Block  licensee  will  be  allowed  to 
apply  for  license  renewal,  although  its 
renewal  will  be  subject  to  its  success  in 
meeting  the  material  requirements  set 
forth  in  the  NSA  as  well  as  all  other 
license  conditions,  including  meeting 
the  performance  benchmark 
requirements.  Because  the  initial  NSA 
term  will  expire  at  the  same  time,  the  D 
Block  licensee  must  also  file  a  renewed 
or  modified  NSA  for  Commission 
approval  at  the  time  of  its  license 
renewal  application.  Given  these 
detailed  license  renewal  requirements, 
the  Commission  declines  to  impose  a 
separate  substantial  service  showing. 

105.  The  material  requirements  set 
forth  in  the  NSA  are  conditions  of  the 
D  Block  license,  including  the  network 
build-out  schedule  and  satisfaction  of 
the  agreed-upon  public  safety 
specifications  regarding  the  network 
construction  and  operations,  in  order  to 
obtain  a  renewal  of  the  license. 
Regarding  the  D  Block  license  renewal 
application,  the  Commission  finds  the 
material  requirements  in  the  NSA  to  be 
those  requirements  that  are  the 
“essence”  of  the  agreement  between  the 
parties,  including  but  not  limited  to  the 
build-out  schedule  for  the  public  safety 
network  and  other  provisions  that  serve 
the  fundamental  purpose  of  the  NSA,  as 
well  as  any  time  limits  on  the 
performance  of  those  provisions. 

f.  Public  Safety  Satellite  Support 

106.  The  Commission  requires  that 
the  D  Block  licensee  make  available  to 
public  safety  users  at  least  one  handset 
that  includes  a  seamlessly  integrated 
satellite  solution.  The  Commission  does 
not  require  that  this  handset  use  any 
specific  technology,  only  that  it  be 
capable  of  operating  both  on  the  700 
MHz  public  safety  spectrum  and  on  the 
satellite  frequency  bands  and/or  systems 
of  the  satellite  service  providers  with 
which  the  Public  Safety  Broadband 
Licensee  has  contracted  for  satellite 
service.  The  Commission  does  not, 
however,  require  that  the  D  Block 
licensee  incorporate  support  for  satellite 
communications  into  the  infrastructure 
of  the  shared  terrestrial  network. 

107.  The  Commission  expects  that  the 
D  Block  licensee,  satellite  companies, 
and  handset  manufacturers  will  take 
steps  to  facilitate  the  development  of 
handsets  with  seamlessly  integrated 
satellite  solutions.  However,  the 
Commission  does  not  establish  an 
immediate  obligation  upon  the  D  Block 
licensee  to  make  satellite-capable 
handsets  available.  Rather,  the 
Commission  will  require  the  D  Block 
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licensee  to  begin  offering  at  least  one 
handset  suitable  for  public  safety  use 
that  includes  a  seamlessly  integrated 
satellite  solution  pursuant  to  the  terms, 
conditions,  and  timeframes  set  forth  in 
the  NSA. 

108.  The  Commission  declines  to 
mandate  the  incorporation  of  support 
for  satellite  communications  by  the  D 
Block  licensee  into  the  infrastructure  of 
the  shared  network.  The  Commission 
believes  that  the  D  Block  licensee  and 
the  Public  Safety  Broadband  Licensee 
will  be  in  the  best  positioil  to  determine 
whether  and  when  satellite  support 
within  the  terrestrial  infrastructure  is 
appropriate,  and  by  what  method  it 
should  be  implemented,  such  as  by 
negotiating  a  side-agreement  with 
existing  satellite  service  providers  to  use 
their  excess  capacity  for  public  safety 
communications. 

g.  Local  Public  Safety  Build-Out  and 
Operation 

109.  The  Commission  concludes  that 
no  public  safety  entity  will  be  required 
to  use  the  700  MHz  public  safety 
broadband  network,  and  that  any 
participation  in  the  700  MHz 
nationwide  public  safety  network  by 
individual  public  safety  entities  will  be 
entirely  voluntary.  The  Commission 
also  concludes,  however,  that  the  Upper 
700  MHz  Band  D  Block  licensee  should 
have  the  exclusive  right  to  build  and 
operate  the  shared  wireless  broadband 
network  using  the  700  MHz  public 
safety  broadband  spectrum,  except  that 
the  Commission  permits  public  safety 
entities  to  construct  local  broadband 
networks  in  the  700  MHz  public  safety 
spectrum  in  two  limited  circumstances 
subject  to  conditions  specified  below. 
The  Commission  further  concludes  that 
public  safety  entities  should  have  a 
limited  right  to  build  out  wideband 
networks,  again  with  conditions  and 
restrictions. 

110.  Rights  to  Early  Build-out  in  Areas 
with  a  Build-out  Commitment.  First,  in 
an  area  where  the  D  Block  licensee  has, 
in  the  NSA,  committed  to  build  out  by 

a  certain  date,  but  where  a  public  safety 
entity  wishes  a  more  immediate  build¬ 
out,  the  public  safety  entity  may,  with 
the  pre-approval  of  the.  Public  Safety 
Broadband  Licensee,  have  the  network 
constructed  in  that  area  at  the  public 
safety  entity’s  own  expense.  The 
network  must  be  capable  of  operating  on 
the  shared,  interoperable  broadband 
network  that  operates  on  both  the  D 
Block  licensee’s  commercial  block  and 
the  public  safety  700  MHz  broadband* 
spectrum,  and  must  meet  all  of  the  same 
requirements  and  specifications  as  the 
shared  network  required  under  the 
NSA. 


111.  The  Commission  authorizes  two 
options  for  implementing  the  early 
build-out  of  an  area  of  the  broadband 
network  at  the  discretion  of  the  public 
safety  entity.  Under  the  first  option,  the 
public  safety  entity  (or  the  Public  Safety 
Broadband  Licensee  acting  on  its  behalf) 
may  construct  the  network  in  that  area. 
Upon  construction,  it  must  transfer  the 
network  to  the  D  Block  licensee,  which 
shall  integrate  that  network  into  the 
shared  national  broadband  network 
constructed  pursuant  to  the  NSA.  Under 
the  second  option,  the  public  safety 
entity  may  require  the  D  Block  licensee 
to  construct  the  network  in  that  area 
earlier  than  scheduled,  but  tbe  public 
safety  entity  must  provide  all  funds 
necessary  for  the  early  construction  of 
the  network,  including  any  and  all 
additional  resource  and  personnel  costs. 
As  with  the  first  option,  upon 
construction,  the  D  Block  licensee  will 
operate  and  manage  the  network  as  an 
integrated  part  of  the  larger  shared 
national  broadband  network. 

112.  In  either  case,  the  Public  Safety 
Broadband  Licensee,  the  D  Block 
licensee,  and  the  public  safety  entity 
must,  prior  to  any  construction, 
negotiate  an  amendment  to  the  NSA 
regarding  this  part  of  the  network, 
specifying  ownership  rights,  fees,  and 
other  terms,  which  may  be  distinct  from 
the  analogous  terms  governing  the 
shared  national  broadband  network. 
Absent  agreement  to  the  contrary,  the 
amendment  must  provide  that  by  a  date 
no  later  than  the  build-out  date 
specified  for  that  area  in  the  NSA,  the 

D  Block  licensee  will  receive  full 
ownership  rights  and  will  in  turn 
compensate  the  public  safety  entity  (or 
the  Public  Safety  Broadband  Licensee, 
where  appropriate)  for  the  construction 
of  the  network.  The  right  to 
compensation  for  the  build-out  shall  be 
limited,  again  absent  agreement  to  the 
contrary,  to  the  cost  that  would  have 
been  incurred  bad  the  D  Block  licensee 
constructed  the  network  itself  in 
accordance  with  the  original  terms  and 
specifications  of  the  NSA. 

113.  The  Commission  points  out  that 
early  build-out  in  this  scenario  is  a  right 
to  construct  only.  Operations  may  not 
commence  on  the  network  until  the 
network  is  transferred  to  the  D  Block 
licensee.  Operations  on  early  build-out 
networks  would  then  be  conducted 
under  the  authority  of  the  Public  Safety 
Broadband  Licensee’s  license,  in  the 
same  manner  as  any  network  operations 
that  occur  following  construction  by  the 
D  Block  licensee  under  the  build-out 
schedule  contained  in  the  NSA. 

114.  Starting  on  the  date  of 
compensation  for  build-out,  or  on  the 
build-out  due  date  of  the  NSA  if  there 


is  no  specified  date  of  compensation, 
the  D  Block  licensee  may  include  the 
early  build-out  for  purposes  of 
determining  whether  it  has  met  its 
national  build-out  benchmarks  and  the 
build-out  requirements  of  the  NSA. 

115.  The  Commission  notes  that  the 
National  Capital  Region  (NCR)  has 
commenced  construction  and  operation 
of  a  broadband  network  in  the  700  MHz 
Band  pursuant  to  an  experimental 
license  and  has  been  granted  a  waiver 
in  anticipation  of  its  application  for  a 
license  to  operate  such  system.  The  NCR 
consists  of  eighteen  jurisdictions:  The 
District  of  Columbia,  Montgomery  and 
Prince  Georges  Counties  of  Maryland, 
and  tbe  cities  of  Gaithersburg,  Rockville, 
Takoma  Park,  Bowie,  College  Park,  and 
Greenbelt;  Arlington,  Fairfax,  Loudon 
and  Prince  William  Counties  of 
Virginia,  and  the  cities  of  Alexandria, 
Falls  Church,  Town  of  Leesburg, 
Manassas,  and  Manassas  Park.  Although 
NCR  cannot  now  obtain  a  license,  as 
such  license  will  be  held  by  the  Public 
Safety  Broadband  Licensee,  nothing 
herein  should  be  construed  as 
preventing  or  limiting  NCR’s  ability  to 
continue  to  operate  the  broadband 
network  they  have  built  within  the  700 
MHz  broadband  allocation  (subject  to 
NCR  properly  obtaining  a  grant  of  a 
request  for  Special  Temporary  Authority 
for  such  continued  operation)  until  such 
time  as  the  NCR  network  is  integrated 
into  the  nationwide,  interoperable 
broadband  network  in  accordance  with 
the  build-out  plan  set  forth  in  the  NSA. 

116.  The  Commission  advises  the 
Public  Safety  Broadband  Licensee  to 
consult  NCR  in  negotiating  tbe  build-out 
date  for  the  nationwide,  interoperable 
network,  as  the  build-out  plan  in  tbe 
NSA  should  allow  NCR  a  reasonable 
time  to  make  any  modifications 
necessary  to  incorporate  its  network 
into  tbe  nationwide,  interoperable 
broadband  network  by  the  date  set  forth 
in  the  NSA  for  build  out  of  the  portion 
of  the  nationwide,  interoperable 
broadband  network  in  the  NCR.  NCR 
will,  of  course,  be  expected  to  comply 
with  the  requirements  set  forth  herein 
for  public  safety  entities  exercising  the 
right  to  early  build  out,  and  NCR  shall 
be  entitled  to  tbe  same  rights  and 
compensation  as  set  forth  herein  for 
public  safety  entities  electing  to  exercise 
their  right  to  early  build  out. 

117.  Tbe  Spectrum  Coalition  would 
have  the  Commission  give  local  public 
safety  entities,  including  NCR,  the 
ability  to  “opt-out”  of  the  national, 
interoperable  broadband  network,  yet 
operate  individual  systems  in  the  700 
MHz  Band.  The  Commission  flatly 
rejects  such  arguments;  local  public 
safety  entities  do  not  have  to  participate 
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in  the  nationwide  network,  but  they 
may  not  “opt-out”  in  favor  of  using  the 
700  MHz  broadband  spectrum  for 
individual  networks.  As  a  general 
matter,  as  we  have  discussed  above, 
there  are  numerous  benefits  to  having  a 
single  Public  Safety  Broadband 
Licensee. 

118.  Rights  to  Build  Out  and  Operate 
In  Areas  without  a  Build-out 
Commitment.  The  Commission 
acknowledges  that,  even  under  the 
stringent  population-based  build-out 
requirements  that  the  Commission  is 
adopting,  there  will  be  areas  of  the 
nation  in  which  the  NSA  does  not 
require  the  D  Block  licensee  to  build  out 
the  shared  broadband  network.  In  such 
areas,  under  the  policies  and  procedures 
discussed  below,  the  Commission 
provides  that  a  public  safety  entity  may 
build  out  and  operate  a  separate, 
exclusive  network  in  the  700  MHz 
public  safety  broadband  spectrum  at  any 
time,  provided  the  public  safety  entity 
has  received  the  approval  of  the  Public 
Safety  Broadband  Licensee  and  operates 
its  independent  network  pursuant  to  a 
spectrum  leasing  arrangement  into 
which  the  public  safety  entity  has 
entered  with  the  Public  Safety 
Broadband  Licensee. 

119.  Under  this  option,  the  public 
safety  entity  need  not  obtain  any 
agreement  with  the  D  Block  licensee. 

The  Public  Safety  Broadband  Licensee 
must,  however,  provide  the  D  Block 
licensee  with  notice  of  the  public  safety 
entity’s  intent  to  construct  in  that  area 
within  30  days  of  receipt  of  a  request 
from  a  public  safety  entity  wishing  to 
exercise  this  option,  and  shall  inform 
the  D  Block  licensee  of  the  public  safety 
entity’s  anticipated  build-out  date(s). 
This  affords  the  D  Block  licensee  the 
opportunity,  in  conjunction  with  the 
Public  Safety  Broadband  Licensee,  to 
reconsider  whether  the  NSA  should  be 
revised  to  include  a  commitment  to 
build  out  the  area  that  the  public  safety 
entity  has  identified.  Further,  if  within 
30  days  of  receiving  such  notice  the  D 
Block  licensee  certifies  in  writing  to  the 
Public  Safety  Broadband  Licensee  that  it 
will  build  out  the  shared  network  in  the 
area,  within  a  reasonable  time  of  the 
anticipated  build-out  date(s),  as 
determined  by  the  Public  Safety 
Broadband  Licensee,  then  the  public 
safety  entity  shall  not  have  the  option  of 
building  out  and  operating  its  own 
separate  exclusive  network  in  the  area. 
Under  this  circumstance,  the  D  Block 
licensee,  working  with  the  Public  Safety 
Broadband  Licensee,  must  then  adopt 
an  appropriate  amendment  to  the  NSA, 
and  such  commitment  would  become 
enforceable  against  the  D  Block  licensee 
as  part  of  its  build-out  requirements. 


The  Commission  also  notes  that,  as  an 
alternative  in  such  cases,  the  public 
safety  entity  would  be  able  to  complete 
early  build-out  under  the  procedures 
discussed  above. 

120.  If  the  public  safety  entity  pursues 
this  option  to  build  out  a  separate 
network,  the  Public  Safety  Broadband 
Licensee  and  public  safety  entity,  as  its 
spectrum  lessee,  must  file  a  spectrum 
leasing  arrangement  with  the 
Commission  prior  to  the  public  safety 
entity  commencing  any  operations.  The 
Commission  will  require  that  the 
spectrum  leasing  arrangement  take  the 
form  of  a  spectrum  manager  leasing 
arrangement  under  the  Commission’s 
spectrum  leasing  rules.  The  Commission 
will  not  permit  such  arrangements  to 
take  the  form  of  long-term  de  facto 
transfer  spectrum  leasing  arrangements. 
The  Commission  believes  that  it  is 
necessary  that  the  Public  Safety 
Broadband  Licensee  retain  not  only  de 
jure  control  of  all  of  the  spectrum 
associated  with  the  Public  Safety 
Broadband  License,  even  in  areas  not 
scheduled  for  build-out,  but  also  de 
facto  control  of  the  spectrum  leased  for 
use  by  public  safety  entities.  As  a  result, 
the  Commission  finds  it  essential  that, 
as  provided  under  the  spectrum 
manager  leasing  rules  and  as 
distinguished  from  the  long-term  de 
facto  transfer  leasing  arrangement,  the 
Public  Safety  Broadband  Licensee 
maintain  actual  oversight  and  working 
knowledge  of  its  spectrum  lessees’ 
activities  in  order  to  ensure  compliance 
with  all  requirements  of  the 
Communications  Act,  the  Commission’s 
rules,  and  the  obligations  set  forth  in 
this  Second  Report  and  Order. 

121.  In  addition  to  compliance  with 
the  Commission’s  spectrum  leasing 
requirements,  the  public  safety 
spectrum  lessee  must  ensure  that  the 
following  conditions  are  met:  (1)  The 
network  must  provide  broadband 
operations;  (2)  the  network  must  be 
fully  interoperable  with  the  shared 
national  broadband  network  required  by 
the  NSA;  (3)  the  network  must  be 
available  for  use  by  any  public  safety 
agency  in  the  area;  and  (4)  the  network 
must  satisfy  any  other  terms  or 
conditions  required  by  the  Public  Safety 
Broadband  Licensee.  These  conditions, 
specifically  must  be  included  in  the 
spectrum  manager  lease  agreement 
entered  between  the  Public  Safety 
Broadband  Licensee  and  the  public 
safety  entity.  Consistent  with  Section 
90.551  of  the  Commission’s  rules,  which 
contains  the  general  700  MHz  public 
safety  spectrum  construction 
requirements,  the  lease  agreement 
between  the  parties  must  specify  that 
the  public  safety  entity  must  construct 


and  place  into  operation  its  network 
within  one  year  of  the  effective  date  of 
the  spectrum  manager  leasing 
arrangement,  and  if  not,  then  the  Public 
Safety  Broadband  Licensee  will 
terminate  the  spectrum  leasing 
arrangement  pursuant  to  the 
Commission’s  rules.  The  separate 
network  need  not,  however,  meet  the 
other  specifications  of  the  D  Block 
licensee’s  shared  national  network.  In 
particular,  absent  agreement  of  the 
public  safety  entity,  the  Public  Safety 
Broadband  Licensee,  and  the  D  Block 
licensee,  the  separate  network  may  not 
operate  using  any  spectrum  associated 
with  the  D  Block  license.  Finally,  as 
required  by  the  Commission’s  spectrum 
leasing  rules,  the  Public  Safety 
Broadband  Licensee  must  notify  the 
Commission  of  the  spectrum  manager 
leasing  arrangement  as  part  of  the 
Commission’s  spectrum  manager  lease 
notification  procedures.  The  notice 
must  identify  the  public  safety  entity 
leasing  the  spectrum  and  the  particular 
areas  of  spectrum  leased  as  part  of  this 
build-out  option. 

122.  The  Commission  emphasizes  that 
under  no  conditions  may  a  public  safety 
entity  construct  a  network  using  700 
MHz  public  safety  broadband  spectrum 
in  an  area  absent  the  approval  of  the 
Public  Safety  Broadband  Licensee. 
Nothing  in  this  determination  should  be 
construed,  however,  to  prohibit  the 
Public  Safety  Broadband  Licensee  from 
being  responsive  to  requests  from 
localities  to  opt  out  and  provide 
separate  network  services  pursuant  to  a 
spectrunj  lease  approved  by  the  Public 
Safety  Broadband  Licensee  and  the 
Commission. 

123.  Conditions  for  Waiver  to  Allow 
Limited  and  Temporary  Wideband 
Operations.  The  Commission  prohibits 
wideband  operations  in  the  public 
safety  allocation  of  the  700  MHz  Band, 
subject  to  the  limited  exceptions  set 
forth  herein.  The  Commission  will 
require  public  safety  entities  seeking  to 
deploy  wideband  systems  to  satisfy  the 
following  conditions  and  restrictions. 

124.  First,  wideband  operations  in  the 
700  MHz  public  safety  spectrum  will  be 
permitted  only  upon  grant  of  a  properly 
supported  request  for  waiver  of  the 
requirement  to  conform  to  the  band  plan 
the  Commission  adopts  herein,  i.e.,  one 
that  permits  only  broadband  or 
narrowband  operations.  In  the  interests 
of  ensuring  the  integrity  of  the  public/ 
private  partnership  for  construction  of  a 
nationwide  broadband,  interoperable 
network,  the  Commission  finds  it 
necessary  to  consider  requests  to  deploy 
wideband  only  in  a  waiver  context. 
Requests  for  waiver  to  conduct 
wideband  operations  must  be 
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accompanied  by  an  application  for 
authorization. 

125.  Second,  any  petition  for  waiver 
must  be  accompanied  by  a  letter  from 
the  Public  Safety  Broadband  Licensee, 
confirming  that  the  proposed  wideband 
deployment  is  not  inconsistent  with  the 
broadband  deployment  plan  for  the 
affected  or  adjacent  service  areas.  The 
Commission  encourages  public  safety 
entities  seeking  such  waivers  to 
cooperate  with  the  Public  Safety 
Broadband  Licensee  to  reach  agreement 
on  the  conditions,  if  any,  to  be  placed 
on  any  wideband  deployment, 
including  the  appropriate  plan  for 
transition  to  the  nationwide  broadband, 
interoperable  network.  All  requests  for 
waiver  must  include  any  agreed-upon 
conditions  and  transition  plan. 

126.  Third,  except  as  discussed 
below,  the  Commission  will  restrict 
grants  of  waiver  to  the  deployment  of  a 
wideband  system  in  the  consolidated 
narrowband  spectrum  or  the  internal 
public  safety  guard  band.  The 
Commission  must  limit  any  wideband 
operations  in  this  manner  in  order  to 
ensure  the  full  preservation  of  the 
broadband  segment.  The  Commission 
also  believes  that  the  regional  planning 
committees  will  continue  to  serve  an 
important  role  in  overseeing  and 
crafting  appropriate  spectrum  use;  to 
that  end,  petitions  for  waiver  in  the 
narrowband  spectrum  must  also  include 
a  letter  from  the  appropriate  regional 
planning  committee  or  state  licensee 
confirming  that  the  proposed  wideband 
deployment  will  not  disrupt  any 
regional  or  state  planning  efforts  that  are 
underway.  The  Commission  encourages 
the  Public  Safety  Broadband  Licensee  to 
coordinate  with  the  applicable  regional 
planning  committee  or  state  licensee 
when  these  entities  are  asked  to 
consider  any  wideband  deployment  in 
the  narrowband  portion  of  the  public 
safety  spectrum,  to  ensure  proper 
coordination  with  existing  and  pending 
narrowband  applications. 

127.  If  there  are  instances  where 
spectrum  in  the  narrowband  segment  or 
internal  guard  band  is  unavailable  for 
wideband  operations,  the  Commission 
will  permit  submission  of  request  for 
waiver  to  operate  in  the  upper  1.25 
megahertz  of  the  broadband  allocation. 
The  Commission  emphasizes,  however, 
that  applicants  seeking  waiver  relief  to 
deploy  wideband  networks  in  the  public 
safety  broadband  spectrum  face  a  very 
high  hurdle.  As  a  threshold 
requirement,  the  Commission  will 
consider  requests  for  waiver  to  conduct 
wideband  operations  in  the  broadband 
allocation  only  upon  submission  of  a 
substantially  supported,  detailed 
technical  showing  demonstrating  why 


there  is  insufficient  spectrum  in  the 
narrowband  allocation  or  internal  guard 
band  to  support  the  desired  wideband 
operations.  As  with  requests  to  conduct 
wideband  operations  in  the  narrowband 
segment  or  internal  guard  band,  any 
request  for  waiver  to  conduct  wideband 
operations  in  the  upper  1.25  megahertz 
of  the  broadband  allocation  must  be 
accompanied  by  a  letter  from  the  Public 
Safety  Broadband  Licensee  confirming  ' 
that  the  proposed  wideband  deployment 
is  not  inconsistent  with  the  broadband 
deployment  plan  for  the  affected  or 
adjacent  service  areas,  and  all  requests 
for  waiver  must  reflect  any  conditions 
and  transition  plan  agreed  upon  by  the 
petitioner  and  the  Public  Safety 
Broadband  Licensee.  The  public  safety 
entity  seeking  to  establish  wideband 
operations  in  the  broadband  segment 
must  have  first  issued  a  request  for 
proposal  (RFP)  that  permitted  interested 
parties  to  submit  broadband  proposals 
that  are  technically  consistent  with  the 
Public  Safety  Broadband  Licensee 
network.  Finally,  the  wideband 
applicant  must  include  with  its  waiver 
request  proof  that  responses  to  the  RFP 
proposing  a  broadband  network  were 
more  costly,  provided  less  coverage  as 
measured  by  throughput  at  the  network 
edge,  or  were  otherwise  inferior  to  the 
accepted  wideband  proposal. 

128.  Notwithstanding  anything  herein 
to  the  contrary,  the  Commission  will  not 
entertain  any  request  for  waiver  seeking 
to  permit  wideband  operations  in  the 
broadband  segment  in  areas  scheduled 
for  broadband  deployment  within  the 
first  three  years  of  the  build-out  plan  for 
the  national  public  safety  broadband 
network.  In  addition,  consistent  with 
the  waiver  discussion  herein,  the 
Commission  will  not  grant  any  waiver 
request  for  any  wideband  deployment  in 
the  broadband  segment  that  does  not 
include  a  detailed  plan,  accompanied  by 
attestation,  specifying  how  and  by  what 
date  the  wideband  applicant  will 
integrate  its  proposed  wideband  system 
into  the  national  broadband  network. 
Tbe  Commission  shall  condition  any 
waiver  relief  for  wideband  operations  in 
the  broadband  segment  upon  acceptance 
of  the  applicant’s  integration  plan.  As  a 
further  condition  of  any  wideband 
operations  proposed  in  the  broadband 
segment,  the  Commission  will  require 
all  devices  operating  on  the  wideband 
system  to  be  designed  sucb  that  they 
also  must  be  interoperable  with  the 
nationwide,  broadband  network.  In 
order  to  ensure  that  the  Commission’s 
goals  for  the  deployment  of  the 
nationwide  broadband  network  are  met, 
the  authority  granted  for  any  wideband 
operations  in  the  broadband  segment 


will  expire  automatically  upon  the  D 
Block  licensee’s  initiation  of  service  in 
areas  where  wideband  has  been 
deployed.  Further,  any  Grandfathered 
Wideband  STA  operations  or  wideband 
authority  granted  by  waiver  in  the 
public  safety  segment  of  the  700  MHz 
Band  shall  be  secondary  to  primary 
narrowband  or  broadband  applications, 
as  applicable.  Finally,  as  a  condition  of 
the  gr^t  of  waiver  allowing  deployment 
of  a  wideband  system  in  the  broadband 
segment,  a  public  safety  entity  must 
certify  in  its  application  and  waiver 
request  its  acknowledgement  that  it  may 
not  seek  reimbursement  for  any  costs 
involved  in  converting  the  wideband 
system  to  the  national  broadband 
network  upon  completion  of  the 
broadband  network  in  the  subject  area. 

129.  License  terms  for  wideband 
operations  granted  under  waiver^ 
whether  they  are  in  the  narrowband, 
internal  guard  band,  or  broadband 
segments  of  the  700  MHz  public  safety 
spectrum — will  be  limited  to  no  more 
than  five  years,  and  may  be  granted  for 
less  time  depending  on  the  particular 
circumstances  presented.  The 
Commission  must  receive  requests  for 
renewal  of  the  license  granted  pursuant 
to  waiver  request  not  less  than  180  days 
prior  to  expiration  of  the  license. 
Renewal  requests  must  include  a 
showing  that  continued  operation  of  the 
wideband  system  is  in  the  public 
interest.  Renewal  requests  for  wideband 
operations  in  the  broadband  segment 
also  must  be  accompanied  by  a  letter 
from  the  Public  Safety  Broadband 
Licensee  confirming  that  continuing 
wideband  operations  are  not 
inconsistent  with  the  broadband 
deployment  plan  for  the  affected  or 
adjacent  service  areas.  The  license  term 
for  any  renewal  of  waiver  will  not 
exceed  three  years  and  a  wideband 
waiver  licensee  may  only  receive  a 
single  extension.  Any  renewal  of  a 
wideband  authorization  shall  continue 
to  be  on  a  secondary  basis  only  to 
primary  narrowband  or  broadband 
applications,  as  applicable.  Finally,  in 
light  of  the  waiver  process  described 
above,  the  Commission  finds  it 
unnecessary  to  adopt  any  particular 
wideband  interoperability  standard. 

3.  Safeguards  Relating  to  the  Public/ 
Private  Partnership 

a.  Rules  for  Establishment,  Execution 
and  Application  of  the  NSA 

130.  The  Commission  specifically 
conditions  the  D  Block  license  on  the 
following  requirements  to  ensure  the 
establishment  and  execution  of  the  NSA 
in  a  timely  manner  while  safeguarding 
the  public  interest. 
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131.  Approval  of  NS  A  as  Pre- 
Condition  for  Granting  the  D  Block 
license.  Because  the  terms  of  the  NS  A 
are  critical  to  the  success  of  the 
partnership,  the  D  Block  license  will  not 
be  issued  until  the  Commission  has 
approved  the  NSA  and  following  such 
approval,  the  parties  execute  the  NSA 
and  file  an  executed  copy  with  the 
Commission. 

132.  The  Commission  recognizes  that 
the  D  Block  licensee  will  be  subject  to 
an  aggressive  build-out  schedule,  and  an 
applicant  for  the  license  may  wish  to 
commence  certain  initial  construction 
activities  prior  to  the  grant  of  an 
authorization.  The  Commission  does  not 
prohibit  the  winning  bidder  of  the  D 
Block  license  fi’om  engaging  in  network 
build-out  during  the  NSA  negotiation 
period  and  prior  to  grant  of  the  license, 
but  to  ensure  that  such  build-out  does 
not  frustrate  the  interests  of  public 
safety  or  preempt  the  negotiations 
regarding  the  appropriate  build-out 
schedule,  the  Commission  requires  that 
any  such  build-out  occur  only  with  the 
approval  of  the  Public  Safety  Broadband 
Licensee.  Similar  to  service  rules  for 
other  spectrum  licenses,  such 
construction  is  conducted  at  the  sole 
risk  of  the  applicant,  is  subject  to  the 
Commission’s  authority  to  provide 
notification  to  stop  such  build-out,  and 
cannot  result  in  commercial  operation 
unless  and  until  the  Commission  has 
granted  the  D  Block  license. 

133.  Timeframe  for  Negotiation.  The 
Commission  requires  the  parties  to 
commence  negotiations  on  the  terms  of 
the  NSA  on  the  date  that  the  winning 
bidder  of  the  D  Block  license  files  its 
long  form  application  or  the  date  on 
which  the  Commission  designates  the 
Public  Safety  Broadband  Licensee, 
whichever  is  later,  and  the  Commission 
further  requires  the  parties  to  conclude 
negotiations  not  later  than  six  months 
after  the  commencement  date.  As  soon 
as  the  parties  have  reached  an 
agreement  on  all  the  terms  of  the  NSA, 
but  not  later  than  five  days  after  the  six 
month  period  for  negotiation  has 
expired,  they  must  submit  for 
Commission  approval  the  NSA  together 
with  all  agreements  and  other 
documents  referred  to  in  the  NSA, 
including  the  agreement  reached  on  the 
broadband  technology  standard.  The 
Commission  will  act  on  the  NSA  within 
60  days  of  receipt.  If  the  parties  have  not 
reached  agreement  on  all  terms  of  the 
NSA  by  the  end  of  the  six-month  period, 
they  must  notify  the  Commission  not 
later  than  five  days  after  the  expiration 
of  the  six-month  period  of  the  terms 
agreed  upon,  the  nature  of  the 
remaining  issues  and  each  party’s 
position  on  each  issue  (whether  in  the 


form  of  final  best  offers,  or  a 
characterization  of  the  parties  jointly  on 
the  positions  of  the  parties  and  reason 
for  impasse),  whether  additional 
negotiation  is  likely  to  produce  an 
agreement,  and,  if  so,  a  proposed 
deadline  for  completing  the  agreement. 

134.  Requirement  of  Good  Faith.  The 
Commission  requires  the  parties  to 
negotiate  in  good  faith  the  specific  terms 
of  the  NSA  pursuant  to  the  conditions, 
requirements,  and  guidance  established 
in  this  Second  Report  and  Order.  The 
Commission  also  requires  the  parties  to 
act  in  good  faith  in  the  performance  of 
the  NSA.  To  provide  additional 
assurance  that  negotiations  are 
proceeding  in  good  faith,  and  except  as 
explicitly  set  forth  herein,  the 
Commission  will  oversee  the 
negotiation  of  the  NSA,  and  will  play  an 
active  role  in  the  resolution  of  any 
disputes  among  the  relevant  parties 
(including  the  winning  bidder  for  the  D 
Block;  its  wholly  owned  subsidiary;  the 
D  Block  licensee;  the  Operating 
Company;  the  Network  Assets  Holder; 
and  die  Public  Safety  Broadband 
Licensee),  both  resulting  from  the 
negotiations  and  once  the  parties  are 
operating  under  the  terms  of  the  NSA. 

135.  Progress  Reports  During 
Negotiations.  The  winning  bidder  for 
the  D  Block  license  shall  file  an  initial 
report  within  10  days  of  the 
commencement  of  the  negotiations 
period  certifying  that  active  and  good 
faith  negotiations  have  begun,  providing 
the  date  on  which  they  commenced,  and 
providing  a  schedule  of  the  initial  dates 
on  which  the  parties  intend  to  meet  for 
active  negotiations,  covering  at  a 
minimum  the  first  30-day  period.  The 
Commission  requires  that  two  members 
of  the  Commission’s  staff,  one  from  the 
Wireless  Bureau,  and  one  ft’om  the 
Public  Safety  and  Homeland  Security 
Bureau,  be  present  at  all  stages  of  the 
negotiation  of  the  NSA  as  neutral 
observers.  The  Commission  does  not 
intend,  however  that  the  staff  act  as 
arbitrators.  Disputes  must  still  come  to 
the  Commission  for  resolution. 
Beginning  three  months  from  the 
triggering  of  the  six-month  negotiation 
period,  the  winning  bidder  for  the  D 
Block  license  and  the  Public  Safety 
Broadband  Licensee  must  jointly 
provide  detailed  reports,  on  a  monthly 
basis  emd  subject  to  a  request  for 
confidential  treatment,  on  the  progress 
of  the  negotiations  throughout  the 
remainder  of  the  negotiations.  These 
reports  should  include  descriptions  of 
all  material  issues  that  the  pcirties  have 
yet  to  resolve.  The  monthly  reports  will 
enable  the  Commission  to  identify  any 
areas  of  significant  disagreement 
between  the  winning  bidder  for  the  D 


Block  license  and  the  Public  Safety 
Broadband  Licensee.  The  Commission 
also  reserves  the  right  to  require  the 
parties  to  meet  with  Commission  staff  to 
dispuss  their  negotiations  or  reports  at 
any  time  during  the  negotiation  process. 

136.  If  the  Commission  determines 
that  parties  are  unlikely  to  reach  an 
agreement  or  they  violate  certain 
obligations  (e.g.,  good  faith  negotiation 
obligations),  the  Commission  (or  the 
Bureaus)  may  take,  on  its  own  motion, 
actions  pertaining  to  dispute  resolution 
before  the  NSA  approval,  described 
elsewhere  in  this  Second  Report  and 
Order,  without  waiting  for  the  six- 
month  negotiation  period  to  fully 
elapse. 

137.  Resolution  of  Negotiation 
Disputes.  Either  upon  notice  of  a 
dispute  at  the  end  of  the  six-month 
negotiation  period,  or  on  their  own 
motion  at  any  time,  if  the  Chiefs  of 
PSHSB  and  WTB  determine  that 
negotiations  have  reached  a  likely 
impasse,  the  Commission  delegates 
authority  to  the  Chiefs  of  PSHSB  and 
WTB  to  take  certain  actions  jointly  in 
the  public  interest  to  adjudicate  the 
dispute.  As  appropriate,  these  actions 
may  include  but  are  not  limited  to  one 
or  more  of  the  following:  (1)  Granting 
additional  time  for  negotiation;  (2) 
issuing  a  decision  on  the  disputed 
issues  and  requiring  the  submission  of 
a  draft  agreement  consistent  with  their 
decision;  (3)  directing  the  parties  to 
further  brief  the  remaining  issues  in  full 
for  immediate  Commission  decision; 
and/or  (4)  immediate  denial  of  the  long- 
form  application  filed  by  the  winning 
bidder  for  the  D  Block  license.  Remedies 
shall  not,  however,  include  ordering 
private  third-party  arbitration.  In  the 
event  that  the  long-form  application 
filed  by  the  winning  bidder  for  the  D 
Block  license  is  denied,  the  winning 
bidder  for  the  D  Block  license  will  be 
deemed  to  have  defaulted  under  Section 
1.2109(c)  of  the  Commission’s  rules,  it 
will  be  liable  for  the  default  payment  set 
forth  in  §  1.2104(g),  and  the  full 
Commission,  at  its  discretion,  shall 
decide  whether  to  offer  a  new  license 
for  the  spectrum  to  existing  or  new 
applicants,  offer  a  new  license  to  the 
other  highest  bidders  (in  descending 
order)  at  their  final  bids,  or  choose  any 
other  process  within  the  Commission’s 
statutory  authority  to  reassign  the 
license,  in  light  of  the  public  interest 
goals  served  by  the  Public/Private 
Partnership. 

138.  The  Commission  believes  tliat  it 
would  be  inappropriate  to  have  issues 
regarding  the  use  of  public  safety 
spectrum  resolved  by  a  private  party 
and  precludes  that  option  as  a  remedy. 
The  Commission  finds,  however,  that 
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the  Commission  should  not  at  this  time 
preclude  the  option  of  disputes  being 
adjudicated  by  the  Commission.  Rather, 
providing  the  Commission  with 
discretion  to  choose  from  a  range  of 
remedies  will  enable  the  Commission  to 
choose  the  most  appropriate  option  in 
the  context  of  the  specific  concerns 
raised  by  the  parties. 

139.  Licensing  Rules  and  Procedures 
Applicable  to  the  D  Block  license. 

Except  as  provided  herein,  the 
Commission’s  competitive  bidding  rules 
applicable  to  other  commercial  licenses 
in  the  700  MHz  Bands  will  apply  to  the 
winning  bidder  for  the  Public/Private 
Partnership  License,  including  the 
practices  and  procedures  listed  in  Part 

1  of  the  Commission’s  rules.  For 
example,  the  down  payment 
requirement,  the  obligation  of  the 
winning  bidder  for  the  D  Block  license 
to  file  a  “long  form”  license  application, 
and  the  consequences  of  a  default  prior 
to  grant  of  the  license  will  be  in 
accordance  with  Sections  1.2104, 

1.2105,  1.2106,  1.2107,  and  1.2109  of 
the  Commission’s  rules. 

140.  If  the  long  form  application  is 
denied,  the  procedures  under  Section 
1.2109  of  the  Commission’s  rules  will 
generally  apply.  The  Commission  may 
complete  review  of  the  long  form 
application  and  deny  the  application 
without  regard  to  the  NSA,  if  the 
application  is  deficient  or  the  grant  of 
the  license  would  otherwise  be 
inconsistent  with  the  Commission’s 
rules.  The  Commission  further  clarifies 
that  if  the  winning  bidder  for  the  D 
Block  license  fails  to  comply  with  the 
procedures  the  Commission  establishes 
for  negotiation  or  dispute  resolution, 
fails  to  receive  final  Commission 
approval  of  an  NSA,  or  fails  to  execute 
an  approved  NSA,  (a)  it  shall  be 
disqualified  from  holding  the  D  Block 
license,  (b)  the  license  application  will 
be  denied,  and  (c)  it  will  be  deemed  to 
have  defaulted  and  will  be  subject  to  all 
payments  and  obligations  under  Section 
1.2109  of  the  Commission’s  rules. 

141.  Process  for  Final  Approval.  The 
Commission  will  review  and  approve 
the  NSA.  To  facilitate  our  review,  the 
Commission  may  seek  input  from  the 
parties,  or  invite  public  comment  on  the 
proposed  NSA,  subject  to  redactions  to 
protect  a  legitimate  need  for 
confidentiality.  After  conducting  its 
review,  the  Commission  may  approve 
the  NSA  in  its  entirety,  approve  it  with 
modifications,  or  require  the  parties  to 
address  additional  terms  or  re-draft 
existing  terms  within  a  specified 
timeframe.  Following  approval  with  or 
without  modifications,  the  parties  shall 
execute  the  NSA  and  submit  a  copy  of 


the  executed  NSA  to  the  Commission 
within  10  days  of  approval. 

b.  Ongoing  Conditions  for  the  Protection 
of  Public  Safety  Service 

142.  Requirements  Relating  to 
Organization  and  Structure  of  the 
Public/Private  Partnership.  To  support 
continued  construction  and  operation  of 
the  shared  wireless  broadband  network 
by  reducing  the  risk  that  the  D  Block 
license  or  the  network  assets  will  be 
drawn  into  a  bankruptcy  proceeding, 
the  Commission  requires  the  winning 
bidder  for  the  D  Block  license  to  form 
separate  special  purpose  entities,  which 
will  be  bankruptcy  remote,  to  hold  the 
D  Block  license  and  the  network  assets, 
respectively.  The  Commission  also 
requires  the  winning  bidder  of  the  D 
Block  licensee  to  form  another  vehicle 
that  will  also  be  a  bankruptcy  remote, 
special  purpose  entity  (Operating 
Company).  The  D  Block  licensee  will 
lease  the  spectrum  rights  associated 
with  the  D  Block  license  to  the 
Operating  Company  pursuant  to  the 
Commission’s  spectrum  leasing  rules. 
The  spectrum  leasing  arrangement  will 
be  for  the  entire  term  of  the  D  Block 
license  and  will  be  renewable,  provided 
that  the  Commission  renews  the 
underlying  D  Block  license.  These 
license  transactions  will  occur  following 
the  granting  of  the  D  Block  license  and 
should  follow  existing  Commission 
procedures  applicable  to  such 
transactions.  The  Operating  Company 
will  also  be  leased  secondary  use  rights 
associated  with  the  primary  license  held 
by  the  Public  Safety  Broadband 
Licensee.  To  ensure  that  these 
requirements  have  been  met,  the  D 
Block  auction  winner  shall  submit  the 
proposed  organizational  structure  to  the 
Commission  and  demonstrate  to  the 
Commission’s  satisfaction  that  each  of 
the  constituent  entities  is  appropriately 
bankruptcy  remote.  Finally,  it  shall  be  a 
condition  of  the  D  Block  license  and  the 
Public  Safety  Broadband  License  that  all 
special  purpose  entities  and  any  leasing 
or  other  commercial  agreements  created 
to  implement  the  public/private 
partnership  will  be  subject  to  the  Act 
and  the  Commission’s  rules  and 
regulations,  and  the  parties  to  the  NSA 
shall  acknowledge  such  regulatory 
authority  in  a  form  acceptable  to  the 
Commission. 

143.  The  D  Block  licensee  and  other 
entities  authorized  and  required  in  this 
Second  Report  and  Order  or  the  NSA 
will  have  the  obligation  to  build  out  the 
nationwide,  shared  interoperable 
broadband  network  operating  on  the 
spectrum  associated  with  the  D  Block 
license  and  the  Public  Safety  Broadband 
License. 


144.  In  connection  with  establishing 
the  bankruptcy  remote  special  purpose 
entities  required  hereunder,  the 
Commission  requires  the  issuance  of 
one  or  more  legal  opinion  letters,  at  the 
cost  of  the  winning  bidder  of  the  D 
Block  license,  from  bankruptcy  counsel 
chosen  by  the  winning  bidder  of  the  D 
Block  license  and  acceptable  to  the 
Commission,  and  such  other  parties  as 
the  Commission  may  designate,  that 
clearly  states,  subject  only  to  customary 
assumptions,  limitations  and 
qualifications  that  none  of  the  winning 
bidder,  the  Operating  Company,  or  any 
party  to  the  NSA  or  other  related 
agreements  will  be  substantively 
consolidated  with  any  entity.  The  scope 
of  this  opinion  letter  shall  also  cover 
such  other  opinions  as  the  Commission 
may  request. 

145.  Prohibition  on  Discontinuance  of 
Public  Safety  Operations.  The 
Commission  prohibits  the  D  Block 
licensee  from  discontinuing  or 
degrading  the  broadband  network 
service  provided  to  the  Public  Safety 
Broadband  Licensee  or  to  public  safety 
entities  unless  either  at  the  request  of 
the  entity  or  entities  in  question  or  it 
has  first  obtained  the  approval  of  the 
Commission.  Further,  the  D  Block 
licensee  must  notify  the  affected  public 
safety  entity  or  entities  and  the  Public 
Safety  Broadband  Licensee  at  least  30 
days  prior  to  any  unrequested 
discontinuance  or  degradation  of 
network  service. 

146.  Failure  to  Comply  with  the  NSA 
or  the  Commission’s  Rules.  The 
Commission  establishes  rules  to  address 
how  the  Commission  will  remedy 
failures  by  either  the  D  Block  licensee 
or  the  Public  Safety  Broadband  Licensee 
to  comply  with  the  NSA  or  the 
Commission’s  rules.  First,  with  regard  to 
the  D  Block  licensee,  the  Commission 
has  conditioned  the  D  Block  license  on 
compliance  with  the  NSA.  Failure  to 
comply  with  the  Commission’s  rules  or 
the  terms  of  the  NSA  may  warrant 
cancelling  the  D  Block  license, 
depending  on  the  circumstances,  and 
awarding  it  to  a  new  licensee.  In 
partfcular,  the  full  Commission  will 
decide  whether  to  cancel  and  reassign 
the  D  Block  license  in  the  event  that  the 
D  Block  licensee  either  cannot  or  will 
not  fulfill  the  critical  responsibilities 
that  are  being  given  to  it. 

147.  In  the  event  that  the  Commission 
determines  that  the  D  Block  license 
must  be  cancelled  consistent  with  the 
Act  and  the  requirements  herein,  an 
order  shall  be  issued  cancelling  the 
license  and  announcing  the  process  for 
awarding  rights  to  the  spectrum  to  a 
new  licensee.  However,  pending  the 
award  to  a  new  licensee,  the  Operating 
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Company  will  be  issued  a  special 
temporary  authority  (ST A)  to  continue 
to  provide  both  commercial  and  public 
safety  service  in  the  Public/Private 
Partnership  spectrum. 

148.  To  further  ensure  that  services  to 
public  safety  are  not  threatened  by 
cancellation,  or  otherwise,  the  NSA 
shall  require,  in  a  separate  agreement, 
the  granting  of  (a)  an  irrevocable  and 
assignable  right  of  first  refusal  if  the 
network  and  network  assets  are 
otherwise  to  be  sold;  and  (b)  an 
irrevocable  and  assignable  option  in 
favor  of  the  Public  Safety  Broadband 
Licensee  to  acquire  the  network  and  all 
network  assets  if  and  whenever  the  D 
Block  license  is  cancelled  or  terminated, 
by  reason  of  default  or  for  any  other 
reason,  for  a  consideration  equivalent  to 
the  fair  market  value  (FMV)  of  the 
tangible  and  intangible  assets  sold.  This 
option  shall  be  senior  to,  and  have 
priority  over,  any  other  right,  claim,  or 
interest  in  or  to  the  network  or  the 
network  assets.  An  event  of  default 
includes  any  default  of  the  D  Block 
licensee  of  a  material  obligation  under 
the  NSA,  as  determined  by  the 
Commission.  Valuation  will  be 
performed  pursucmt  to  a  FMV 
methodology  to  be  agreed  upon  by  the 
parties  and  set  forth  in  the  NSA. 
Valuation  shall  be  performed 
immediately  following  the  occurrence  of 
a  triggering  event  and  completed  within 
a  reasonable  time  thereafter.  The  NSA 
must  further  provide  that,  in  the  event 
that  the  D  Block  license  is  awarded  to 
a  new  entity,  the  Public  Safety 
Broadband  Licensee’s  right  to  purchase 
the  network  assets  shall  be  reassigned  to 
the  new  D  Block  licensee.  Thereafter, 
the  Public  Safety  Broadband  Licensee’s 
right  to  purchase  shall  be  extinguished 
unless  and  until  a  new  triggering  event 
described  above  occurs,  as  the  primary 
pvurpose  of  the  right,  to  enable  a  smooth 
transition  in  the  event  of  a  default, 
would  be  achieved,  and  because 
maintaining  the  right  might  adversely 
impact  the  incentive  of  the  new  D  Block 
licensee  to  invest  in  its  network. 

149.  The  Commission  provides  that, 
in  the  event  that  the  D  Block  license  is 
cancelled,  the  Commission  may  choose 
any  process  within  the  Commission’s 
statutory  authority  to  reassign  the 
license,  in  light  of  the  public  interest 
goals  served  by  the  Public/Private 
Partnership.  Upon  grant  of  a  new 
license,  the  Commission,  or  the  Bureaus 
acting  on  delegated  authority,  shall,  in 
coordination  with  the  former  licensee 
and  the  new  licensee,  as  well  as  the 
Public  Safety  Broadband  Licensee, 
establishes  the  terms  and  timing  under 
which  the  temporary  authorization  shall 
be  cancelled  and  the  new  D  Block 


licensee  assume  the  construction  and 
operation  of  the  network.  This  decision 
shall  take  into  account,  among  other 
factors,  any  exercise  by  the  new  licensee 
of  its  right  to  purchase  the  network 
assets. 

150.  With  regard  to  the  Public  Safety 
Broadband  Licensee,  in  the  event  that 
the  Public  Safety  Broadband  Licensee 
fails  to  adhere  to  the  terms  of  the  NSA, 
or  comply  with  the  Commission’s  rules 
or  any  requirements  contained  in  this 
Second  Report  and  Order,  to  an  extent 
giving  rise  to  license  cancellation,  the 
Commission  delegates  authority  to  the 
Chiefs,  PSHSB  and  WTB  jointly  to 
determine  an  appropriate  remedy.  The 
potential  remedies  include,  but  are  not 
limited  to,  cancelling  the  license, 
assigning  the  license  to  another  entity, 
directing  the  Public  Safety  Broadband 
Licensee  to  transfer  the  assignable 
option  to  purchase  the  assets  at  fair 
market  value,  ordering  specific 
performance,  or  ordering  removal  and 
replacement  of  individual  officers, 
directors  or  member  organizations  of  the 
Public  Safety  Broadband  Licensee. 

151.  Resolution  of  Disputes  after 
Grant  of  the  D  Block  license.  The 
Commission  finds  that  the  Commission 
should  assume  primary  responsibility 
and  jurisdiction  for  adjudicating 
intractable  disputes  that  arise  once  the 
parties  are  operating  pursuant  to  the 
terms  of  the  NSA.  While  the 
Commission  strongly  encourages  the 
parties  to  first  attempt  to  resolve  any 
disagreements  themselves  through 
voluntary  means,  the  parties  to  the  NSA 
may  at  any  time  bring  a  complaint  based 
on  a  claim  that  the  other  party  has 
deviated  from  the  terms  of  the  NSA,  or 

a  petition  for  a  declaratory  ruling  to 
resolve  the  proper  interpretation  of  an 
NSA  term  or  provision.  The 
Commission  emphasizes  that  these  shall 
be  the  exclusive  remedies  for  claims 
seeking  the  interpretation  of  the  NSA  in 
the  first  instance.  The  Commission  may, 
however,  as  an  alternative  to 
adjudicating  the  issues,  require  the 
parties  to  first  seek  a  settlement  to  the 
dispute  or  authorize  them  to  resolve  the 
dispute  through  litigation  or  other 
means,  particularly  if  the  dispute  is 
found  to  involve  no  significant  public 
concerns,  and  the  Commission  will 
consider  any  request  by  the  parties  to 
authorize  such  means. 

152.  In  the  event  the  Commission 
decides  to  adjudicate  the  issues,  the 
Commission  provides  that  the 
Commission  will  have  full  authority  to 
interpret  not  only  the  Commission’s 
rules  but  all  of  the  provisions  of  the 
NSA.  The  Commission  further  provides 
that,  if  the  Commission  finds  a  material 
breach  of  the  NSA,  it  may  apply  any 


remedy  or  enforcement  mechanism 
within  its  authority.  As  with 
adjudication  of  disputes  during  the  NSA 
negotiation  process,  the  Chiefs  of 
PSHSB  and  WTB  are  delegated  joint 
responsibility  for  adjudicating  any 
disputes  that  arise  during  performance 
of  the  NSA.  Bureau  level  adjudications 
of  NSA  disputes  must  be  completed 
within  45  days.  The  parties  may  seek 
review  by  the  Commission  of  any 
bureau-level  adjudication.  Finally,  the 
Commission  establishes  that,  if  a  breach 
of  the  NSA  occurs  but  is  not  brought  to 
the  Commission  for  resolution,  the 
Commission  retains  authority  to  apply 
all  appropriate  remedies  on  its  own 
initiative  at  any  time  after  the  breach 
occurs. 

153.  Reporting  Obligations.  Once  the 
NSA  is  approved  by  the  Commission 
and  executed  by  the  parties,  the  parties 
must  jointly  file  quarterly  reports  with 
the  Commission.  These  reports  must 
include  detailed  information  on  the 
areas  where  broadband  service  has  been 
deployed,  how  the  specific 
requirements  of  public  safety  are  being 
met,  audited  financial  statements, 
which  public  safety  entities  (e.g.,  police, 
fire  departments)  are  using  the 
broadband  network  in  each  area  of 
operation;  what  types  of  applications 
(e.g.,  voice,  data,  video)  are  in  use  in 
each  area  of  operation  to  the  extent 
known;  and  the  number  of  declared 
emergencies  in  each  area  of  operation. 
The  Commission  anticipates  that  this 
information  will  be  readily  available 
from  the  billing  systems  used  for  the 
shared  network,  and  reserve  the  right  to 
specify  additional  information  that  the 
quarterly  reports  must  include  at  a  later 
date.  The  D  Block  licensee  and  Public 
Safety  Broadband  Licensee  also  have 
joint  responsibility  to  register  the  base 
station  locations  with  the  Commission, 
providing  basic  technical  information, 
including  geographic  location.  Such 
registrations  may  be  filed  with  a  request 
for  confidential  treatment  by  the 
Commission.  In  this  regard,  the 
Commission  delegates  to  the  Wireless 
Bureau  authority  to  adopt  rules  and 
procedures  to  implement  this 
requirement,  as  well  as  authority  to 
modify  ULS  to  accept  such  filings  and 
to  issue  a  public  notice  describing  any 
such  modifications  and  relevant  filing 
procedures.  The  Commission  delegates 
to  the  Wireless  Bureau  the  authority  to 
adopt  filing  rules  and  procedures  not 
inconsistent  with  this  Second  Report 
and  Order  to  facilitate  these  reporting 
obligations. 
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4.  Other  Issues 

a.  Bidding  Credits 

154.  In  order  to  encourage  the  widest 
range  of  potentially  qualified  applicants 
to  participate  in  bidding  for  the  D  Block 
license,  the  Commission  will  provide 
eligible  bidders  for  the  D  Block  license 
with  the  existing  15  and  25  percent 
bidding  credits,  as  the  credits  may  be 
necessary  to  create  incentives  for 
investors  to  provide  innovative  small 
businesses  with  the  capital  necessary  to 
compete  for  the  D  Block  license  at 
auction.  Pursuant  to  the  Commission’s 
existing  small  business  size  standards, 
eligible  bidders  with  average 
attributable  gross  revenues  for  the  last 
three  years  not  exceeding  $15  million  or 
$40  million,  respectively,  may  be 
eligible  for  bidding  credits  of  25  percent 
or  15  percent,  respectively. 

b.  License  Partitioning,  Disaggregation, 
Assignment,  and  Transfer 

155.  The  Commission  decides  to 
prohibit  geographic  partitioning  and 
spectrum  disaggregation  for  the  D  Block 
licensee.  The  Public  Safety  Broadband 
Licensee  is  also  prohibited  from 
partitioning  and  disaggregation.  The 
Commission  recognizes  that  the 
Commission’s  existing  Secondary 
Markets  rules  governing  transfers  and 
assignments  would  be  applicable  to  the 
D  Block  licensee,  providing  further 
flexibility  to  the  licensee.  Thus,  the  D 
Block  licensee  would  be  permitted  to 
assign  or  transfer  its  licensee  subject  to 
the  Commission  review  and  prior 
approval. 

c.  Commercial  Service  Issues 

(i)  Wholesale  and  Open  Access 
Proposals 

156.  The  Commission  declines  to 
restrict  the  D  Block  licensee  to  operating 
exclusively  on  a  “wholesale”  or  “open 
access”  basis.  Instead,  the  Commission 
provides  the  D  Block  licensee  with 
flexibility  to  provide  wholesale  or  retail 
services  or  other  types  of  access  to  its 
network  that  comply  with  the 
Commission’s  rules  and  the  NSA. 

(ii)  Roaming  Proposal 

157.  The  Commission  concludes  that 
it  should  defer  to  the  broader  context  of 
the  pending  roaming  proceeding  the 
determination  of  whether  there  are 
public  interest  benefits  in  also  requiring 
automatic  roaming  to  be  provided  by 
other  commercial  licensees.  The 
Commission  will  therefore  not  at  this 
time  impose  any  special  roaming 
requirements  on  the  D  Block  licensee. 


(iii)  Applicability  of  CALEA,  E911,  and 
Other  Requirements 

158.  The  Commission  declines  to 
categorically  exempt  services  offered  by 
the  D  Block  licensee  from  E911,  CALEA, 
and  other  regulatory  requirements. 
Instead,  the  Commission  clarifies  that 
E911,  CALEA,  and  other  regulatory 
requirements  will  apply  to  services 
provided  using  Public/Private 
Partnership  spectrum  to  the  extent  and 
only  to  the  extent  that  these 
requirements  apply  to  similar  services 
provided  elsewhere  in  the  700  MHz  • 
Band.  The  Commission  has  only 
recently  concluded  that  the  E911 
requirements  established  in  Section 
20.18  of  the  Commission’s  rules  will 
apply  to  all  commercial  mobile  radio 
services,  including  such  services 
throughout  the  700  MHz  Band,  that 
meet  the  functional  criteria  in  Section 
20.18(a),  and  the  Commission  sees  no 
reason  to  revisit  that  decision.  The 
Commission  defers  any  further  . 
examination  of  regulatory  applicability 
to  a  more  concrete  and  particular 
context,  e.g.,  if  service  providers  seek 
clarification  regarding  the  applicability 
of  a  specific  regulatory  requirement  to 
their  specific  service. 

159.  The  Commission  also  notes  that, 
even  though  the  D  Block  license  for 
spectrum  in  the  “D  Block”  band  will  be 
issued  pursuant  to  Part  27  of  the 
Commission’s  rules,  the  licensee  will  be 
required  to  comply  with  other  rule 
parts,  which  are  applicable  to  the  other 
commercial  700  MHz  bands,  unless 
otherwise  stated  in  this  Second  Report 
and  Order.  Some  of  these  rule  parts  will 
be  applicable  by  virtue  of  the  fact  that 
they  apply  to  all  licensees  and  others 
will  apply  depending  on  the  type  of 
services  thfe  D  Block  licensee  provides. 

II.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

160.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),®  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  included  in  the  700 
MHz  Further  Notice  ^  in  WT  Docket  No. 


6  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601- 
612,  has  been  ameaded  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA).  Pub.  L.  104-121,  Title  11,  110  Stat.  857 
(1996). 

'  See  Service  Rules  for  the  698-746,  747-762  and 
777-792  MHz  Bands.  WT  Docket  No.  06-150, 
Revision  of  the  (Commission's  Rules  to  Ensure 
Compatibility  with  Enhanced  911  Emergency 
Calling  Systems,  CC  Docket  No.  94-102,  Section 
68.4(a)  of  the  Commission’s  Rules  CJoveming 
Hearing  Aid-Compatible  Telephones,  WT  Docket 
No.  01-309,  Biennial  Regulatory  Review — 
Amendment  of  Parts  1,  22,  24,  27,  and  90  to 
Streamline  and  Harmonize  Various  Rules  Affecting 
Wireless  Radio  Services,  WT  Docket  03-264, 
Former  Nextel  Communications,  Inc.  Upper  700 


06-150,  WT  Docket  No.  01-309;  WT 
Docket  No.  06-169,  WT  Docket  No.  03- 
264,  CC  Docket  No.  94-102,  PS  Docket 
No.  06-229,  and  WT  Docket  No.  96-86.** 
The  Commission  sought  written  public 
comment  on  the  proposals  in  these 
dockets,  including  comment  on  the 
IRFA.  This  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA.® 

161.  Although  Section  213  of  the 
Consolidated  Appropriations  Act  of 
2000  provides  that  the  RFA  shall  not 
apply  to  the  rules  and  competitive 
bi(lding  procedures  for  frequencies  in 
the  746-806  MHz  Band,***  the 
Commission  believes  that  it  would  serve 
the  public  interest  to  analyze  the 
possible  significant  economic  impact  of 
the  proposed  policy  and  rule  changes  in 
this  band  on  small  entities.  Accordingly, 
this  FRFA  contains  an  analysis  of  this 


MHz  Guard  Band  Licenses  and  Revisions  to  Part  27 
of  the  Commission’s  Rules,  WT  Docket  No.  06-169, 
Implementing  a  Nationwide,  Broadband, 
Interoperable  Public  Safety  Network  in  the  700 
MHz  Band,  PS  Docket  No.  06-229,  Development  of 
Operational,  Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local  Public  Safety 
Communications  Requirements  Through  the  Year 
2010,  WT  Docket  No.  96-86,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking.  22  FCC 
Red  8064  (2007)  (700  MHz  Report  and  Order  and 
700  MHz  Further  NPRM,  respectively). 

"  See  Service  Rules  for  the  698-749746,  747-762 
and  777-792  MHz  Bands,  WT  Docket  No.  06-150, 
Revision  of  the  Commission’s  Rules  to  Ensure 
Compatibility  with  Enhanced  911  Emergency 
Calling  Systems,  CC  Docket  No.  94-102,  and 
Section  68.4(a)  of  the  ComiAission’s  Rules 
Governing  Hearing  Aid-Compatible  Telephones, 

WT  Docket  No.  01-309,  Notice  of  Proposed  Rule 
Making,  Fourth  Further  Notice  of  Proposed  Rule 
Making,  and  Second  Further  Notice  of  Proposed 
Rule  Making,  21  FCC  Red  9345,  9394  (2006)  (“700 
MHz  Commercial  Services  Notice"]',  Former  Nextel 
Communications,  Inc.  01-309,  Biennial  Regulatory 
Review — Amendment  of  Parts  1,  22,  24,  27,  and  90 
to  Streamline  and  Harmonize  Various  Rules 
Affecting  Wireless  Radio  Services,  WT  Docket  03- 
264,  Former  Nextel  Communications,  Inc.  Upper 
700  MHz  Guard  Band  Licenses  and  Revisions  to 
Part  27  of  the  Commission’s  Rules,  Development  of 
Operational.  Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local  Public  Safety 
Communications  Requirements  Through  the  Year 
2010,  WT  Docket  Nos.  06-169  and  96-86.  Notice  of 
Proposed  Rule  Making,  21  FCC  Red  10413, 10440 
(2006)  (“700  MHz  Guard  Bands  Notice”)-, 
Implementing  a  Nationwide,  Broadband, 
Interoperable  Public  Safety  Network  in  the  700 
MHz  Band,  PS  Docket  No.  06-229,  Development  of 
Operational,  Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local  Public  Safety 
Communications  Requirements  Through  the  Year 
2010,  WT  Docket  No.  96-86,  Ninth  Report  and 
Order  and  Further  Notice  of  Proposed  Rule  Making, 
22  FCC  Red  14837.  14853  (2006)  (“8064  (2007)  [700 
MHz  Public  Safety  Ninth  Report  and  Order  and  700 
MHz  Further  NPRM",  respectively). 

“See  5  U.S.C.  604. 

In  particular,  this  exemption  extends  to  the 
requirements  imposed  by  (Chapter  6  of  Title  5, 
United  States  Code,  Section  3  of  the  Small  Business 
Act  (15  U.S.C.  632)  and  Sections  3507  and  3512  of 
Title  44,  United  States  Code.  Consolidated 
Appropriations  Act  2000,  Pub.  L.  106-113, 113  Stat. 
2502,  Appendix  E,  Sec.  213(a)(4)(A)-(B):  see  145 
Cong.  Rec.  H12493-94  (Nov.  17, 1999);  47  U.S.C.A. 
337  note  at  Sec.  213(a)(4)(A)-(B). 
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impact  in  connection  with  all  spectrum 
that  falls  within  the  scope  of  this 
Second  Report  and  Order,  including 
spectrum  in  the  746-806  MHz  Band. 

1.  Need  for,  and  Objectives  of,  the  Rules 

162.  In  the  Second  Report  and  Order, 
the  Commission  takes  a  number  of  steps 
to  facilitate  access  to  spectrum  and  the 
provision  of  service  to  consumers, 
especially  those  in  rural  areas,  and  to 
simplify  and  clarify  our  rules  related  to 
the  commercial  700  MHz  spectrum.  It 
designates  a  spectrum  block  in  the 
upper  portions  of  the  commercial 
spectrum  for  a  commercial  licensee  that 
will  be  part  of  a  public/private 
partnership  (the  “700  MHz  Public/ 
Private  Partnership”)  with  a  national 
public  safety  broadband  licensee  for  the 
public  safety  broadband  spectrum 
(hereinafter,  the  Public  Safety 
Broadband  Licensee).  The  Commission 
reconfigures  the  700  MHz  Public  Safety 
Band,  to  promote  the  development  of 
nationwide  interoperable  broadband 
services  for  public  safety  users.  The 
Commission  also  changes  the  location  of 
the  existing  700  MHz  Guard  Band 
licenses,  provides  for  a  one  megahertz 
shift  of  the  other  commercial  spectrum 
blocks  in  the  Upper  700  MHz  Band  and 
the  700  MHz  Public  Safety  Band,  and 
reduces  the  size  of  the  Guard  Band  B 
Block  to  make  two  additional  megahertz 
of  commercial  spectrum  available  for 
auction. 

163.  The  band  plan  provides  a 
balanced  mix  of  geographic  service  area 
licenses  and  spectrum  block  sizes  for 
the  62  megahertz  of  commercial 
spectrum  to  be  auctioned.  The 
Commission  determined  that  it  will 
auction  two  12-megahertz  spectrum 
blocks  (comprised  of  paired  6-megahertz 
blocks),  one  licensed  by  Cellular  Market 
Areas  (CMAs)  and  one  by  Economic 
Areas  (EAs);  one  2  2 -megahertz  spectrum 
block  (paired  11 -megahertz  blocks)  by 
Regional  Economic  Area  Groupings 
(REAGs);  and  one  6-megahertz  unpaired 
spectrum  block  by  EAs.  It  also 
designates  one  lO-megahertz  spectrum 
block  (paired  5-megahertz  blocks),  the 
Upper  700  MHz  Band  D  Block,  to  be 
licensed  on  a  nationwide  basis  and  used 
as  part  of  the  700  MHz  Public/Private 
Partnership  between  this  commercial 
licensee  and  the  Public  Safety 
Broadband  Licensee  that  will  be 
assigned  the  public  safety  broadband 
spectrum. 

164.  In  addition,  the  Commission 
replaces  the  current  “substantial 
service”  requirements  for  700  MHz 
Band  commercial  licenses  that  have  not 
been  auctioned  with  significantly  more 
stringent  performance  requirements, 
and  makes  unserved  areas  available  to 


third  parties  who  wish  to  provide 
service  to  these  areas.  By  adopting  these 
more  rigorous  requirements,  the 
Commission  ensures  that  the  700  MHz 
Commercial  Services  licensees  put  the 
spectrum  to  use  throughout  the  course 
of  their  license  terms  and  serve  the 
majority  of  users  in  their  license  areas 
Additionally,  for  one  commercial 
spectrum  block  in  the  700  MHz  Band — 
the  Upper  700  MHz  C  Block  (700  MHz 
C  Block) — the  Commission  imposes 
requirements  on  those  licensees  to 
provide  open  platforms  for  devices  and 
applications,  and  concludes  that  it 
would  not  serve  the  public  interest  at 
this  time  to  mandate  broader  openness 
requirements. 

165.  The  Second  Report  and  Order 
also  revises  the  700  MHz  band  plan 
with  respect  to  the  Upper  700  MHz 
Guard  Bands,  such  that  all  existing  A 
Block  licenses  relocate  to  a  reconfigured 
A  Block  between  the  C  and  D  Blocks, 
pursuant  to  an  agreement  between  all 
but  one  of  the  Guard  Bands  licensees. 

As  part  of  this  agreement,  the  existing 

B  Block  licenses  are  relinquished,  and 
the  B  Block  is  reconfigured  from  4  to  2 
megahertz  and  located  immediately 
above  the  public  safety  narrowband 
spectrum.  The  reconfigured  B  Block 
serves  as  a  guard  band  to  protect  the 
public  safety  ncU’rowband  channels,  and 
remains  empty  as  a  commercial 
allocation  at  this  time.  With  respect  to 
the  Guard  Bands  licensee  that  did  not 
participate  in  the  agreement,  its  one  A 
Block  license  and  two  B  Block  licenses 
are  grandfathered,  with  minor 
modifications  to  facilitate  the  overall 
revised  band  plan.  In  addition  to  these 
band  plan  issues  with  respect  to  the 
Guard  Bands,  the  Second  Report  and 
Order  also  revises  the  service  rules  with 
respect  to  the  reconfigured  A  Block, 
bringing  it  largely  into  parity  with  the 
adjacent  Commercial  Services  spectrum 
given  the  new  spectral  location  and  its 
relationship  to  the  rest  of  the  band 
including  the  public  safety  spectrum. 

166.  Further,  the  Second  Report  and 
Order  seeks  to  achieve  broadband 
communications  capabilities  consistent 
with  a  nationwide  interoperability 
standard  for  public  safety.  The 
Commission  expects  that  modem  public 
safety  services  will  increasingly  depend 
on  the  advanced  communications 
capabilities  afforded  by  wireless 
broadband  technologies,  which  should 
enable  first  responders  to  perform  their 
vital  safety-of-life  and  other  critical 
roles.  The  Second  Report  and  Order  re¬ 
designates  the  wideband  spectmm  to 
broadband  use  consistent  with  a 
nationwide  interoperability  standard, 
and  prohibits  wideband  operations  on  a 
going  forward  basis  in  the  newly 


designated  broadband  spectmm.  The 
Second  Report  and  Order  also 
consolidates  the  narrowband  spectmm 
to  the  top  of  the  Public  Safety  Band, 
locates  the  broadband  spectrum  at  the 
bottom  of  the  Public  Safety  Band,  and 
divides  these  segments  with  an  internal 
guard  band.  This  reconfiguration 
reduces  the  amount  of  spectmm 
necessary  to  separate  and  protect  the 
public  safety  broadband  and 
narrowband  allocations,  and  facilitates 
partnerships  between  public  safety 
broadband  operations  and  adjacent 
commercial  broadband  technologies, 
thereby  optimizing  the  700  MHz  public 
safety  band  plan.  Finally,  in  order  to 
promote  the  rapid  deployment  of  a 
nationwide,  interoperable  broadband 
public  safety  network,  the  Second 
Report  and  Order  creates  a  single 
nationwide  geographic  area  Public 
Safety  Broadband  License  which  will  be 
administered  by  a  single  Public  Safety 
Broadband  Licensee. 

167.  With  regard  to  auctions-related 
issues,  the  Commission  decides  to 
utilize  anonymous  bidding  to  enhance 
the  effectiveness  of  the  auction  of  700 
MHz  licenses,  as  w'ell  as  allow  package 
bidding  for  the  Upper  700  MHz  Band  C 
Block,  and  decides  not  to  grant  a  “new 
entrant”  bidding  credit  for  the  700  MHz 
Band  licenses.  The  Commission  also 
declines  to  impose  eligibility 
restrictions  for  the  licenses  in  the  700 
MHz  Band.  Finally,  the  Commission 
will  offer  bidding  credits  in  the  D  Block, 
as  described  fully  below. 

2.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

168.  No  comments  specifically 
addressed  the  IRFAs  from  any  of  the 
respective  proceedings.  We  have 
nonetheless  addressed  small  entity 
issues  found  in  comments  in  this  FRFA. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

169.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.”  The 
RFA  generally  defines  the  term  “small 
entity”  as  having  the  same  meaning  as 
the  terms  “small  business,”  “small 
organization,”  and  “small  governmental 
jurisdiction.”  in  addition,  the  term 
“small  business”  has  the  same  meaning 
as  the  term  “small  business  concern” 


"  5  U.S.C.  604(a)(3). 
’2  5  U.S.C.  601(6). 
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under  the  Small  Business  Act.^^  ^ 

“small  business  concern”  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^"* 

170.  Small  Businesses.  Nationwide, 
there  are  a  total  of  approximately  22.4 
million  small  businesses,  according  to 
SB  A  data.  15 

171.  Small  Organizations. 

Nationwide,  there  are  approximately  1.6 
million  small  organizations. n* 

172.  Governmental  Entities.  The  term 
“small  governmental  jurisdiction”  is 
defined  as  “governments  of  cities, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  fifty 
thousand.”  As  of  2002,  there  were 
approximately  87,525  governmental 
jurisdictions  in  the  United  States. This 
number  includes  38,967  county 
governments,  municipalities,  and 
townships,  of  which  37,373 
(approximately  95.9%)  have 
populations  of  fewer  than  50,000,  and  of 
which  1,594  have  populations  of  50,000 
or  more.  Thus,  we  estimate  the  number 
of  small  governmental  jurisdictions 
overall  to  be  85,931  or  fewer. 

173.  Wireless  Service  Providers.  The 
SBA  has  developed  a  small  business 
size  standard  for  wireless  firms  within 
the  two  broad  economic  census 
categories  of  “Paging”  and  “Cellular 
and  Other  Wireless 
Telecommunications.”  Under  both 
categories,  the  SBA  deems  a  wireless 
business  to  be  small  if  it  has  1,500  or 
fewer  employees.  For  the  census 
category  of  Paging,  Census  Bureau  data 
for  2002  show  that  there  were  807  firms 
in  this  category  that  operated  for  the 
entire  year.^i  Of  this  total,  804  firms  had 


5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  “small-business  concern”  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one'or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  defmition(s)  in  the 
Federal  Register.” 

’“1 15  U.S.C.  632. 

See  SBA,  Programs  and  Services,  SBA 
Pamphlet  No.  CO-0028,  at  page  40  Ouly  2002). 

Independent  Sector,  The  New  Nonprofit 
Almanac  &  Desk  Reference  (2002). 

•7  5  U.S.C.  601(5). 

’®U.S.  Census  Bureau,  Statistical  Abstract  of  the 
United  States:  2006,  Section  8,  pages  272-273, 
Tables  415  and  417. 

•»  13  CFR  121.201,  NAICS  code  517211. 

70  13  CFR  121.201,  NAICS  code  517212. 

7’  U.S.  Census  Bureau,  2002  Economic  Census, 
Subject  Series;  Information,  “Establishment  and 
Firm  Size  (Including  Legal  Form  of  Organization,” 
Table  5,  NAICS  code  517211  (issued  Nov.  2005). 


employment  of  999  or  fewer  employees, 
and  three  firms  had  employment  of 
1,000  employees  or  more.22  Thus,  under 
this  category  and  associated  small 
business  size  standard,  the  majority  of 
firms  can  be  considered  small.  For  the 
census  category  of  Cellular  and  Other 
Wireless  Telecommunications,  Census 
Bureau  data  for  2002  show  that  there 
were  1,397  firms  in  this  category  that 
operated  for  the  entire  year.23  Of  this 
total,  1,378  firms  had  employment  of 
999  or  fewer  employees,  and  19  firms 
had  employment  of  1,000  employees  or 
more.24  Thus,  under  this  second 
category  and  size  standard,  the  majority 
of  firms  can,  again,  be  considered  small. 

174.  When  identifying  small  entities 
that  could  be  affected  by  the 
Commission’s  new  rules,  this  FRFA 
provides  information  describing 
auctions  results,  including  the  number 
of  small  entities  that  were  winning 
bidders.  However,  the  number  of 
winning  bidders  that  qualify  as  small  . 
businesses  at  the  close  of  an  auction 
does  not  necessarily  reflect  the  total 
number  of  small  entities  currently  in  a 
particular  service.  The  Commission 
does  not  generally  require  that  licensees 
later  provide  business  size  information, 
except  in  the  context  of  an  assignment 
or  transfer  of  control  application  where 
unjust  enrichment  issues  are  implicated. 

175.  700  MHz  Guard  Band  Licenses. 
The  Commission  previously  adopted 
size  standards  for  “small  businesses” 
and  “very  small  businesses”  for 

•  purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments.^s  A 
small  business  in  this  service  is  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $40 
million  for  the  preceding  three  years. 
Additionally,  a  “very  small  business”  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than 
$15  million  for  the  preceding  three 
years. 37  SBA  approval  of  these 


Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees;  the 
largest  category  provided  is  for  firms  with  “1000 
employees  or  more.” 

U.S.  Census  Bureau,  2002  Economic  Census, 
Subject  Series;  Information,  “Establishment  and 
Firm  Size  (Including  Legal  Form  of  Organization,” 
Table  5,  NAICS  code  517212  (issued  Nov.  2005). 

Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees;  the 
largest  category  provided  is  for  firms  with  “1000 
employees  or  more.” 

75  See  Service  Rules  for  the  746-764  MHz  Bands, 
and  Revisions  to  Part  27  of  the  Commission’s  rules. 
Second  Report  and  Order,  15  FCC  Red  5299  (2000). 

76 /d.  at  5343  para.  108. 

77  fd. 


definitions  is  not  required.^a  An  auction 
of  52  Major  Economic  Area  (MEA) 
licenses  commenced  on  September  6, 
2000,  and  closed  on  September  21, 
2000.39  Qf  the  104  licenses  auctioned, 

96  licenses  were  sold  to  nine  bidders. 
Five  of  these  bidders  were  small 
businesses  that  won  a  total  of  26 
licenses.  A  second  auction  of  700  MHz 
Guard  Band  licenses  commenced  on 
February  13,  2001,  and  closed  on 
February  21,  2001.  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  6f  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses.^" 

176.  Upper  700  MHz  Band  Licenses. 
The  Commission  released  a  Report  and 
Order  authorizing  service  in  the  Upper 
700  MHz  band. 31  An  auction  for  these 
licenses,  previously  scheduled  for 
January  13,  2003,  was  postponed. 33 

177.  Lower  700  MHz  Band  Licenses. 
The  Commissipn  adopted  criteria  for 
defining  three  groups  of  small 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits. 33  The 
Commission  has  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years. 34  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding 
three  years. 33  Additionally,  the  Lower 
700  MHz  Band  has  a  third  category  of 
small  business  status  that  may  be 
claimed  for  Metropolitan/Rural  Service 
Area  (MSA/RSA)  licenses.  The  third 
category  is  entrepreneur,  which  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 


76 /d.  at  5343  para.  108  n.246  (lor  the  746-764 
MHz  and  776-704  MHz  bands,  the  Commission  is 
exempt  from  15  U.S.C.  632,  which  requires  Federal 
agencies  to  obtain  SBA  approval  before  adopting 
small  business  size  standards). 

79  See  “700  MHz  Guard  Bands  Auction  Closes; 
Winning  Bidders  Announced,”  Public  Notice,  15 
FCC  Red  18026  (2000). 

76  See  “700  MHz  Guard  Bands  Auctions  Closes: 
Winning  Bidders  Announced,”  Public  Notice,  16 
FCC  Red  4590  (WTB  2001). 

7'  Service  Rules  for  the  746-764  and  776-794 
MHz  Bands,  and  Revisions  to  Part  27  of  the 
(Commission’s  Rules,  Second  Memorandum 
Opinion  and  Order,  16  FCC  Red  1239  (2001). 

77  See  “Auction  of  Licenses  for  747-762  and  777- 
792  MHz  Bands  (Auction  No.  31)  Is  Rescheduled,” 
Public  Notice,  16  FCC  Red  13079  (WTB  2003). 

77  See  Reallocation  and  Service  Rules  for  the  698- 
746  MHz  Spectrum  Band  (Television  Channels  52- 
59),  Report  and  Order,  17  FCC  Red  1022  (2002). 

7->/d.  at  1087-88  para.  172. 

^^Id. 
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three  years.’’®  The  SBA  has  approved 
these  small  size  standards. An  auction 
of  740  licenses  (one  license  in  each  of 
the  734  MSAs/RSAs  and  one  license  in 
each  of  the  six  Economic  Area 
Groupings  (EAGs))  commenced  on 
August  27,  2002,  and  closed  on 
September  18,  2002.  Of  the  740  licenses 
available  for  auction,  484  licenses  were 
sold  to  102  winning  bidders.  Seventy- 
two  of  the  winning  bidders  claimed 
small  business,  very  small  business  or 
entrepreneur  status  and  won  a  total  of 
329  licenses.^"  A  second  auction 
commenced  on  May  28,  2003,  and 
closed  on  June  13,  2003,  and  included 
256  licenses;  5  EAG  licenses  and  476 
CMA  licenses. Seventeen  winning 
bidders  claimed  small  or  very  small 
business  status  and  won  sixty  licenses, 
and  nine  winning  bidders  claimed 
entrepreneur  status  and  won  154 
licenses.**" 

178.  Public  Safety  Radio  Licensees.  As 
a  general  matter,  public  safety  radio 
licensees  include  police,  fire,  local 
government,  forestry  conservation, 
highway  maintenance,  and  emergency 
.medical  services.***  The  SBA  rules 
contain  a  small  business  size  standard 
for  cellular  and  other  wireless 
telecommunications  companies  that 
encompasses  business  entities  engaged 
in  wireless  communications  employing 


36  W.  at  1088  para.  173. 

37  See  Letter  to  Thomas  Sugrue,  Chief,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  firom  Aida  Alvarez, 
Administrator,  SBA,  dated  August  10, 1999. 

36  See  *‘Lower  700  MHz  Band  Auction  Closes,” 
Public  Notice.  17  FCC  Red  17272  (WTB  2002). 

36  See  “Lower  700  MHz  Band  Auction  Closes,” 
Public  Notice.  18  FCC  Red  11873  (WTB  2003). 

*°Icl. 

•*3  See  subparts  A  and  B  of  Part  90  of  the 
Commission’s  Rules,  47  CFR  90.1-90.22.  Police 
licensees  include  26,608  licensees  that  serve  state, 
county,  and  municipal  enforcement  through 
telephony  (voice),  telegraphy  (code),  and  teletype 
and  facsimile  (printed  material).  Fire  licensees 
include  22,677  licensees  comprised  of  private 
volunteer  or  professional  fire  companies,  as  well  as 
units  under  governmental  control.  Public  Safety 
Radio  Pool  licensees  also  include  40,512  licensees 
that  are  state,  county,  or  municipal  entities  that  use 
radio  for  official  purposes.  There  are  also  7,325 
forestry  service  licensees  comprised  of  licensees 
horn  state  departments  of  conservation  and  private 
forest  organizations  that  set  up  communications 
networks  among  fire  lookout  towers  and  ground 
crews.  The  9,480  state  and  local  governments  are 
highway  maintenance  licensees  that  provide 
emergency  and  routine  communications  to  aid 
other  public  safety  services  to  keep  main  roads  safe 
for  vehicular  traffic.  Emergency  medical  licensees 
(1,460)  use  these  chcmnels  for  emergency  medical 
service  commimications  related  to  the  delivery  of 
emergency  medical  treatment.  Another  19,478 
licensees  include  medical  services,  rescue 
organizations,  veterinarians,  persons  with 
disabilities,  disaster  relief  organizations,  school 
buses,  beach  patrols,  establishments  in  isolated 
areas,  communications  standby  facilities,  and 
emergency  repair  of  public  communications 
facilities. 


no  more  than  1,500  persons.**^ 
According  to  Census  Bureau  data  for 
2002,  in  this  category  there  were  8,863 
firms  that  operated  for  the  entire  year,**^ 
Of  this  total,  401  firms  had  100  or  more 
employees,  and  the  remainder  had 
fewer  than  100  employees.****  With 
respect  to  local  governments,  in 
particular,  since  many  governmental 
entities  as  well  as  private  businesses 
comprise  the  licensees  for  these 
services,  we  include  under  public  safety 
services  the  number  of  government 
entities  affected. 

179.  Wireless  Communications 
Equipment  Manufacturers:  Radio  and 
Television  Broadcasting  and  Wireless 
Communications  Equipment 
Manufacturing.  While  these  entities  are 
merely  indirectly  affected  the 
Commission’s  actions,  the  Commission 
describes  them  to  achieve  a  fuller 
record.  The  Census  Bureau  defines  this 
category  as  follows:  “This  industry 
comprises  establishments  primarily 
engaged  in  manufacturing  radio  and 
television  broadcast  and  wireless 
communications  equipment.  Examples 
of  products  made  by  these 
establishments  are:  Transmitting  and 
receiving  antennas,  cable  television 
equipment,  GPS  equipment,  pagers, 
cellular  phones,  mobile 
communications  equipment,  and  radio 
and  television  studio  and  broadcasting 
equipment.”  **5  The  SBA  has  developed 
a  small  business  size  standard  for  Radio 
and  Television  Broadcasting  and 
Wireless  Communications  Equipment 
Manufacturing,  which  is:  All  such  firms 
having  750  or  fewer  employees.^® 
According  to  Census  Bureau  data  for 
2002,  there  were  a  total  of  1,041 
establishments  in  this  category  that 
operated  for  the  entire  year.**^  Of  this 


“3  See  13  CFR  121.201  (NAICS  code  517212);  U.S. 
Census  Bureau,  2002  Economic  Census,  Subject 
Series:  Information,  “Employment  Size  of 
Establislunents  for  the  United  States:  2002,  ’  Table 
2,  NAICS  code  517212. 

‘‘3  U.S.  Census  Bureau,  2002  Economic  Cansus, 
Subject  Series:  Information,  “Employmer.t  Size  of 
Establishments  for  the  United  States:  2002,”  Table 
2,  NAICS  code  517212. 

**Id. 

■•6  U.S.  Census  Bureau,  2002  NAICS  Definitions, 
‘*334220  Radio  and  Television  Broadcasting  and 
Wireless  Communications  Equipment 
Manufacturing”;  http://www.census.gov/epcd/ 
naics02/def/NDEF334.HTMttN3342. 

13  CFR  121.201,  NAICS  code  334220. 

^7  U.S.  Census  Bureau,  American  FactFinder, 

2002  Economic  Census,  Industry  Series,  Industry 
Statistics  by  Employment  Size,  NAICS  code  334220 
(released  May  26,  2005);  http:// 
factfinder.census.gov.  The  number  of 
“establishments”  is  a  less  helpful  indicator  of  small 
business  prevalence  in  this  context  than  would  be 
the  number  of  “firms”  or  *‘companies,”  because  the 
latter  take  into  account  the  concept  of  common 
ownership  or  control.  Any  single  physical  location 
for  an  entity  is  an  establishment,  even  though  that 


total,  1,010  had  employment  of  less  than 
500,  and  an  additional  13  had 
employment  of  500  to  999.**®  Thus, 
under  this  size  standard,  the  majority  of 
firms  can  be  considered  small. 

180.  Software  Publishers.  While  these 
entities  are  merely  indirectly  affected  by 
our  action,  we  are  describing  them  to 
achieve  a  fuller  record.  These « 
companies  may  design,  develop  or 
publish  software  and  may  provide  other 
support  services  to  software  purchasers, 
such  as  providing  documentation  or 
assisting  in  installation.  The  companies 
may  also  design  software  to  meet  the 
needs  of  specific  users.**"  The  SBA  has 
developed  a  small  business  size 
standard  of  $23  million  or  less  in 
average  annual  receipts  for  the  category 
of  Software  Publishers.®"  For  Software 
Publishers,  Census  Bureau  data  for  2002 
indicate  that  there  were  6,155  firms  in 
the  category  that  operated  for  the  entire 
year.®*  Of  these,  7,633  had  annual 
receipts  of  under  $10  million,  and  an 
additional  403  firms  had  receipts  of 
between  $10  million  and  $24,999,999. 
For  providers  of  Custom  Computer 
Programming  Services,  the  Census 
Bureau  data  indicate  that  there  were 
32,269  firms  that  operated  for  the  entire 
year.®2  Of  these,  31,416  had  annual 
receipts  of  under  $10  million,  and  an 
additional  565  firms  had  receipts  of 
between  $10  million  and  $24,999,999. 
Consequently,  we  estimate  that  the 
majority  of  the  firms  in  this  category  are 
small  entities  that  may  be  affected  by 
our  action. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

181.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  resulting  from  the  Second 
Report  and  Order  will  apply  to  all 
entities  in  the  same  manner.  The 
Commission  believes  that  applying  the 
same  rules  equally  to  all  entities  in  this 


location  may  be  owned  by  a  different  establishment. 
Thus,  the  numbers  given  may  reflect  inflated 
numbers  of  businesses  in  this  category,  including 
the  numbers  of  small  businesses.  In  this  category, 
the  Census  breaks-out  data  for  firms  or  companies 
only  to  give  the  total  number  of  such  entities  for 
2002,  which  was  929. 

‘*6  Id.  An  additional  18  establishments  had 
employment  of  1,000  or  more. 

‘•6  See  U.S.  Census  Bureau,  “2002  NAICS 
Definitions:  511210  Software  Publishers”;  http:// 
www.census.gov/epcd/naics02/def/NDEF5 1 1  .HTM. 

66  13  CFR  121.201,  NAICS  code  511210. 

63  U.S.  Census  Bureau,  2002  Economic  Census, 
Subject  Series;  Information,  “Establishment  and 
Firm  Size  (Including  Legal  Form  of  Organization),” 
Table  4,  NAICS  code  511210  (issued  Nov.  2005). 

63  U.S.  Census  Bureau,  2002  Economic  Census, 
Subject  Series:  Professional,  Scientific,  and 
Technical  Services,  “Establishment  and  Firm  Size 
(Including  Legal  Form  of  Organization),”  Table  4, 
NAICS  code  541511  (issued  Nov.  2005). 
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context  promotes  fairness.  The 
Commission  does  not  believe  that  the 
costs  and/or  administrative  burdens 
associated  with  the  rules  will  unduly 
burden  small  entities.  The  revisions  the 
Commission  adopts  should  benefit 
small  entities  by  giving  them  more 
information,' more  flexibility,  and  more 
options  for  gaining  access  to  valuable 
wireless  spectrum. 

182.  Performance  Requirements.  In 
this  Second  Report  and  Order,  the 
Commission  replaces  the  current 
“substantial  service”  requirements  for 
the  700  MHz  Band  commercial  licenses 
that  have  not  been  auctioned  with 
significantly  more  stringent 
performance  requirements.  These 
include  the  use  of  interim  and  end-of- 
term  benchmarks,  with  geographic  area 
benchmarks  for  licenses  based  on  CMAs 
and  EAs,  and  population  benchmarks 
for  licenses  based  on  REAGs.  Licensees 
must  meet  the  interim  requirement 
within  four  years  of  the  end  of  the  DTV 
transition.  Failure  to  meet  the  interim 
requirement  will  result  in  a  two-year 
reduction  in  license  term,  as  well  as 
possible  enforcement  action,  including 
forfeitures.  Licensees  that  fail  to  meet 
the  end-of-term  benchmarks  will  be 
subject  to  a  “keep-what-you-use”  rule, 
under  which  the  licensee  will  lose  its 
authorization  for  unserved  portions  of 
its  license  area,  which  will  be 
automatically  returned  to  the 
Commission  for  reassignment. 

183.  Licensees  must  demonstrate 
compliance  with  the  Commission’s 
interim  and  end-of-term  construction 
benchmarks  by  filing  a  construction 
notification  with  the  Commission 
within  15  days  of  the  passage  of  the 
relevant  benchmark  certifying  that  they 
have  niet  our  performance  requirements. 
However,  if  they  have  not  met  the 
Commission’s  performance 
requirements,  they  must  file  a 
description  and  certification  of  the  areas 
for  which  they  are  providing  service. 

The  information  contained  in  the 
licensee’s  construction  notification  must 
include  electronic  coverage  maps  and 
other  supporting  documentation.  The 
electronic  coverage  maps  must  clearly 
and  accurately  depict  the  boundaries  of 
each  EA  or  CMA  in  the  licensee’s 
service  territory,  and  the  areas  where 
the  licensee’s  signal  strength  is 
sufficient  to  provide  service  to  users.  In 
addition  to  filing  electronic  coverage 
maps,  each  licensee  must  file 
supporting  documentation  certifying  the 
type  of  service  it  is  providing  for  each 
EA  or  CMA  within  its  license  service 
territory. 

184.  Guard  Band  Issues.  The  Second 
Report  and  Order  relocates  the  A  Block 
away  from  the  public  safety  narrowband 


spectrum  with  respect  to  the  upper  half 
of  the  original  paired  A  Block. 
Accordingly,  the  reconfigured  A  Block 
no  longer  serves  as  a  guard  band  to 
protect  the  public  safety  spectrum  from 
commercial  operations.  The  existing 
frequency  coordination  requirement, 
which  was  created  to  protect  public 
safety  operations  from  Guard  Bands 
operations,  is  therefore  eliminated  with 
respect  to  the  reconfigured  A  Block. 

185.  Open  Platforms  for  Devices  and 
Applications.  In  this  Second  Report  and 
Order,  the  Commission  adopts  a 
requirement  for  the  700  MHz  C  Block 
licensees  to  provide  open  platforms  for 
devices  and  applications.  700  MHz  C 
Block  licensees  must  allow  customers, 
device  manufacturers,  third-party 
application  developers  and  others  to  use 
or  develop  the  devices  and  applications 
of  their  choosing  on  the  700  MHz  C 
Block  network  so  long  as  they  meet  all 
applicable  regulatory  requirements  and 
comply  with  reasonable  conditions 
related  to  the  management  of  the 
wireless  network.  The  Commission  does 
not,  at  this  time,  specify  a  particular 
process  for  wireless  service  providers  to  , 
develop  reasonable  network 
management  and  openness  standards, 
including  through  participation  in 
standards  setting  organizations.  The 
Commission  expects  licensees  to 
publish  their  standards  once  adopted, 
which  will  be  non-proprietary,  such  that 
they  would  be  open  to  any  third  party 
vendors  and  that  the  standards  applied 
to  third  parties  will  be  no  more 
restrictive  than  those  applied  to  the 
provider’s  preferred  vendors. 

186.  The  Commission  also  requires 
700  MHz  C  Block  licensees  to  provide 
to  potential  customers  notice  of  the 
customers’  rights  to  request  the 
attachment  of  a  device  or  application  to 
the  licensee’s  network,  and  notice  of  the 
licensee’s  process  for  customers  to  make 
such  requests,  including  the  relevant 
network  criteria.  In  addition,  700  MHz 
C  Block  licensees  are  required  to 
establish  a  reasonable  process  for 
expeditiously  reviewing  and  processing 
requests  to  employ  devices  and 
applications  on  the  licensee’s  network 
and  offer  a  specific  explanation  for 
denial  of  any  such  request,  and  an 
opportunity  for  amendment  of  the 
request  to  accommodate  the  provider’s 
concerns. 

187.  The  Commission  also  provides 
for  its  existing  complaint  procedures  to 
be  invoked  if  a  violation  of  this 
requirement  occurs.  Once  a  complainant 
sets  forth  a  prima  facie  case  that  the  700 
MHz  C  Block  licensee  has  refused  to 
attach  a  device  or  application  in 
violation  of  the  requirement  or  has 
otherwise  violated  the  rule,  the  700 


MHz  C  Block  licensee  shall  have  the 
burden  of  proof  to  demonstrate  that  it 
has  adopted  reasonable  network 
standards  and  reasonably  applied  those 
standards  in  the  complainant’s  case. 

The  Commission  commits  to  rule  on 
these  complaints  within  180  days. 

188.  Public  Safety  Broadband.  The 
Second  Report  and  Order  re-designates 
the  wideband  spectrurh  to  broadbemd 
use  consistent  with  a  nationwide 
interoperability  standard,  and  prohibits 
wideband  operations  on  a  going  forward 
basis.  The  Commission  will  only  grant 
limited  exceptions  to  this  rule  through 

a  waiver  process.  As  a  result  of  the 
decision  to  prohibit  wideband 
operations  outside  of  this  waiver 
process.  Regional  Planning  Committee 
plans  already  approved  or  on  file  with 
the  Commission  will  require 
amendment.  The  Second  Report  and 
Order  also  consolidates  the  narrowband 
channels  to  the  top  of  the  public  safety 
band,  locates  the  broadband  spectrum  at 
the  bottom  of  the  public  safety  band, 
divides  these  segments  with  an  internal 
guard  band,  and  creates  a  single  Public 
Safety  Broadband  License/Licensee  to 
promote  the  rapid  deployment  of  a 
nationwide,  interoperable  broadband 
public  safety  network.  The  relocation  of 
public  safety  narrowband  operations  in 
the  consolidated  channels  will  entail 
some  additional  reporting, 
recordkeeping  and  compliance  efforts 
by  existing  public  safety  entities  with 
regard  to  the  number  and  location  of 
their  affected  narrowband  handsets  and 
base  stations.  The  Second  Report  and 
Order  does  not  otherwise  propose  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

189.  The  RFA  requires  an  agency  to 
describe  in  the  IRFA  any  significant 
alternatives  that  it  has  considered  in 
reaching  its  proposed  approach,  which 
may  include  (among  others)  the 
following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities:  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. The  Commission 
hereby  incorporates  by  reference  the 
discussion  in  the  Seconid  Report  and 
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Order  of  our  consideration  of  the  impact 
on  small  entities  of  the  rules  the 
Commission  adopts  here. 

190.  Band  Plan  Issues.  The  Second 
Report  and  Order  revises  the  700  MHz 
hand  plan  for  the  commercial  services 
and  public  safety  services  in  a  manner 
that  will  improve  the  opportunity  of 
small  entities  to  obtain  valuable 
wireless  spectrum  by  providing  smaller 
licensing  areas  that  better  meet  the 
needs  of  small  entities.  The 
Commission’s  goals  for  the  700  MHz 
Band  are  to  promote  dissemination  of 
licenses  among  a  wide  variety  of 
applicants,  including  small  entities, 
accommodate  the  competing  need  for 
both  large  and  small  licensing  areas, 
meet  the  various  needs  expressed  by 
potential  entrants  seeking  access  to 
spectrum  and  incumbents  seeking 
additional  spectrum,  and  provide  for 
large  spectrum  blocks  that  can  facilitate 
broadband  deployment  in  the  band.  To 
achieve  these  goals  the  revised  plan 
provides  for  two  12-megahertz  spectrum 
blocks  (comprised  of  paired  6-megahertz 
blocks),  one  licensed  by  CMAs  and  one 
by  EAs;  one  22-megahertz  spectrum 
block  (paired  11 -megahertz  blocks)  by 
REAGs;  and  one  6-megahertz  unpaired 
spectrum  block  by  EAs.  The  revision 
also  designates  one  10-megahertz 
spectrum  block  (paired  5-megahertz 
blocks),  the  Upper  700  MHz  D  Block,  to 
be  licensed  on  a  nationwide  basis  and 
used  as  part  of  the  700  MHz  Public/ 
Private  Partnership. 

191.  Providing  for  an  additional  700 
'  MHz  Band  spectrum  block  licensed  on 

a  CMA  basis  (the  B  Block)  will  increase 
the  opportunity  of  small  entities  to 
obtain  smaller  license  areas  that  meet 
their  needs  while  avoiding  the 
transaction  costs  associated  with 
obtaining  access  to  spectrum  in  the 
secondary  market,  costs  that  are 
incurred  when  these  small  providers 
must  arrange  the  terms  by  which 
another  licensee  grants  access  to  its 
spectrum  by  means  of  partitioning, 
disaggregation,  or  spectrum  leasing. 

192.  In  addition,  the  Commission 
adopts  EAs  as  the  geographic  service 
area  for  licenses  in  Block  A  of  the  Lower 
700  MHz  Band,  making  176  licenses 
available  in  this  block.  The  Commission 
also  adopts  EAs  for  the  unpaired  6- 
megahertz  E  block  of  the  Lower  700 
MHz  Band  which  further  enhances  the 
mix  of  geographic  sizes  for  licenses  in 
the  band.  These  decisions  will  also 
create  opportunities  for  small  entities  to 
acquire  licenses  for  small  geographic 
service  areas  in  the  Lower  700  MHz 
Band. 

193.  Frequency  Coordination  and  the 
Guard  Bands.  The  service  area 
definition  for  the  Upper  700  MHz  Guard 


Bands  is  the  MEA,  which  is  a  smaller 
license  area  and  therefore  can  provide 
greater  opportunities  for  small  entrants 
than  larger  service  area  definitions  such 
as  the  REAG.  Accordingly,  among  the 
licensed  Guard  Bands  and  the  lessees 
currently  using  their  spectrum,  there 
may  be  a  significant  number  of  small 
entities.  Additionally,  continued 
operations  in  the  Guard  Bands  A  Block 
may  continue  to  involve  a  significant 
number  of  small  entities  through 
Secondary  Markets  arrangements.  Since 
the  Second  Report  and  Order  removes 
the  requirement  for  all  A  Block 
operations  to  be  frequency  coordinated 
with  public  safety  entities,  any  small 
entity  engaged  in  ownership  of,  or 
operations  on,  the  A  Block  will  find  the 
frequency  coordination  burden  lifted  to 
their  significant  benefit.  v 

194.  Performance  Requirements.  In 
this  Second  Report  and  Order,  the 
Commission  adopts  stringent 
performance  requirements  for  the  700 
MHz  Commercial  Services  licenses  in 
order  to  promote  the  provision  of 
innovative  services  to  consumers 
throughout  the  license  areas,  including 
in  rural  areas.  With  regard  to 
geographic-based  benchmarks  for 
licenses  based  on  CMAs  and  EAs,  the 
Commission  seeks  to  promote  service 
across  as  much  of  the  geographic  area  of 
the  country  as  is  practicable.  Parties  that 
seek  to  acquire  licenses  based  on  CMAs 
and'  EAs  may  be  small  and  rural 
providers  that  are  less  likely  to  provide 
regional  or  nationwide  service,  but  they 
nonetheless  play  an  important  role  in 
bringing  new  services  to  consumers  in 
many  of  these  more  rural  areas. 

195.  The  use  of  small  license  areas 
such  as  CMAs  will  create  opportunities 
for  small  and  rural  businesses  and  will 
foster  the  deployment  of  competitive 
wireless  broadband  services  in  rural 
areas.  Because  the  Commission  adopts 
smaller  geographic  license  areas  such  as 
CMAs  to  facilitate  the  provision  of 
service,  including  broadband,  in  rural 
areas,  it  also  adopts  performance 
requirements  that  are  designed  to  ensure 
that  service  is  offered  to  consumers  in 
these  areas.  Because  of  the  700  MHz 
band’s  excellent  propagation 
characteristics  and  suitability  for 
delivering  advanced  wireless  services  to 
rural  areas,  the  Commission  establishes 
benchmarks  that  require  build-out  to  a 
significant  portion  of  the  geographic 
area  in  those  markets.  In  addition,  the 
performance  requirements  adopted  here 
will  discourage  larger  entities  from 
purchasing  spectrum  for  the  purpose  of 
warehousing  it  and  thus  may  provide 
small  entities  with  a  greater  chance  of 
obtaining  valuable  spectrum. 


196.  In  the  Second  Report  and  Order, 
the  Commission  adopts  population- 
based  benchmarks  for  REAG  licensees 
w’ith  large  geographic  areas  in  order  to 
facilitate  the  deployment  of  advanced 
services  on  a  nationwide  or  regional 
basis.  Because  of  the  significant  capital 
investment  and  logistical  challenges 
associated  with  building  a  regional  or 
nationwide  system  without  existing 
infrastructure,  population  benchmarks, 
rather  than  geographic  benchmarks,  will 
best  allow  a  potential  new  entrant  to 
achieve  the  economies  of  scale  needed 
for  a  viable  business  model,  while  also 
ensuring  that  a  majority  of  the 
population  in  a  given  region  may  have 
access  to  these  services.  Moreover,  the 
performance  requirements  adopted  here 
will  discourage  larger  entities  from 
purchasing  spectrum  for  the  purpose  of 
warehousing  it  and  thus  may  provide 
small  entities  with  a  greater  chance  of 
obtaining  valuable  spectrum. 

197.  Additionally,  the  “keep-what- 
you-use”  rule  is  pro-competitive  and 
provides  another  method  for  smaller 
license  areas  to  be  made  available  to 
small  businesses,  thus  promoting  access 
to  spectrum  and  the  provision  of 
service,  especially  in  rural  areas.  This 
rule  ensures  that  spectrum  covering 
areas  that  are  not  adequately  built  out  is 
returned  to  the  Commission  and  others 
are  given  an  opportunity  to  acquire 
licenses  for  this  spectrum.  Because  the 
license  areas  returned  to  the 
Commission  under  the  “keep-what-you- 
use”  rule  are  likely  to  be  smaller  in 
nature,  this  rule  will  provide  small 
entities  with  an  additional  opportunity 
to  obtain  valuable  wireless  spectrum. 

198.  Although  the  Commission 
recognizes  that  the  performance  and 
reporting  requirements  for  the  700  MHz 
Commercial  Services  licenses  places 
burdens  on  both  large  and  small 
businesses  alike,  these  requirements 
will  further  several  important  policy 
objectives  including  taking  advantage  of 
the  excellent  propagation  characteristics 
of  the  spectrum  in  the  700  MHz  Band 
enabling  broader  coverage  at  lower 
costs,  promoting  the  provision  of 
innovative  services  to  consumers 
throughout  the  license  areas,  including 
rural  areas,  and  allowing  large  license 
areas  to  be  served  at  lower  infrastructure 
costs.  Moreover,  the  inclusion  of  interim 
benchmark  reporting  requirements 
ensures  that  licensees  provide  service  to 
consumers  as  early  as  possible.  Because 
of  the  importance  of  these  requirements, 
we  do  not  believe  that  they  should  be 
applied  on  a  differential  basis  to  large 
and  small  business.  Neither  do  we 
believe  that  such  requirements  will 
impose  an  unacceptable  burden  on 
small  entities. 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


48839 


199.  License  Terms.  The  Second 
Report  and  Order  extends  the  license 
terms  of  all  the  existing  A  Block 
licensees,  given  the  changed 
circumstances  of  the  band  plan  and 
service  rules,  as  the  licensees  are 
relocated  to  the  reconfigured  A  Block. 
This  license  term  extension  will  benefit 
any  Guard  Bands  licensees,  and  any 
lessees  currently  using  their  spectrum, 
that  may  be  small  entities  as  they  will 
have  more  flexibility  in  the  use  of  their 
spectrum  with  a  longer  period  of  time 
within  which  to  make  use  of  the 
spectrum. 

200.  Partitioning  and  Disaggregation. 
In  this  Second  Report  and  Order,  the 
Commission  concludes  that  Section 
27.15(d)  of  its  rules  regarding 
partitioning  and  disaggregation  should 
be  amended  to  clarify  how  the 
performance  obligations  will  apply  to 
the  partitioning  and  disaggregation  of 
the  700  MHz  Commercial  Services 
licenses  that  remain  to  be  auctioned. 
These  modifications  seek  to  continue  to 
provide  flexibility  to  licensees  and  third 
parties  to  enter  into  partitioning  and 
disaggregation  arrangements  that  will 
facilitate  the  provision  of  new  services 
to  consumers,  including  consumers  in 
unserved  and  underserved  areas. 

201.  Under  the  modifications  of  the 
Section  27.15(d)  rule  relating  to 
geographic  partitioning  of  new  700  MHz 
Commercial  Services  licenses,  the 
Commission  establishes  two  options  for 
partitioners  and  partitionees  with  regard 
to  the  newly  adopted  performance 
requirements.  Under  the  first  option,  the 
partitioner  and  partitionee  must  each 
certify  to  the  Commission  that  they  will 
share  responsibility  for  meeting  the 
performance  requirements  for  the  entire 
geographic  license  area.  If  the  parties 
meet  the  end-of-term  construction 
benchmarks,  they  will  retain  the  ability 
to  continue  to  build  out  the  unserved 
portion  of  their  license  areas.  Parties 
that  fail  to  meet  the  end-of-term 
benchmarks  will  be  subject  to  a  “keep- 
what-you-use”  rule,  under  which  they 
will  lose  their  authorization  for 
unserved  portions  of  their  license  areas, 
which  will  automatically  cancel  and 
return  to  the  Commission  for 
reassignment.  This  option  enables 
parties  to  share  the  cost  of  meeting  the 
stricter  build-out  benchmarks  as 
required  by  the  Commission  under  its 
new  performance  requirements,  while 
ensuring  that  build-out  will  occur  over 
the  original  license  area  to  the  same 
extent  as  it  would  have  occurred  had 
the  licensee  never  partitioned  the 
license.  Under  the  second  option,  the 
partitioner  and  partitionee  must  each 
certify  that  it  will  independently  meet 
the  applicable  perfortnance 


requirements  for  its  respective 
partitioned  service  area.  If  the 
partitioner  or  partitionee  fails  to  meet 
the  four-year  build-out  requirement  for 
its  respective  area,  then  its  license  term 
will  be  reduced  by  two  years.  If  the 
parties  meet  the  end-of-term 
construction  benchmarks,  they  will 
retain  the  ability  to  continue  to  build 
out  the  unserved  portion  of  their  license 
areas.  Parties  that  fail  to  meet  the  end- 
of-term  benchmarks  will  be  subject  to  an 
automatic  “keep-what-you-use”  rule, 
under  which  they  will  lose  their 
authorization  for  unserved  portions  of 
their  license  areas,  which  will 
automatically  cancel  and  return  to  the 
Commission  for  reassignment.  This 
option  provides  a  way  for  partitioners 
and  partitionees  to  ensure  that  their 
licenses  will  not  be  affected  by  the  other 
party’s  conduct  with  regard  to  meeting 
the  applicable  performance 
requirements. 

202.  Under  the  modifications  of  the 
Section  27.15(d)  rule  relating  to 
disaggregation  of  new  700  MHz 
Commercial  Services  band  licenses,  the 
Commission  provides  that  the 
disaggregator,  disaggregate,  or  both  the 
disaggregator  and  disaggregate  working 
together,  can  meet  the  four-year  and 
end-of-term  construction  benchmarks 
for  the  entire  geographic  license  area.  If 
either  party  meets  the  performance 
requirement,  then  the  requirement  will 
be  satisfied  for  both  parties.  If  neither 
party  meets  the  four-year  build-out 
requirement,  then  each  of  their  license 
terms  will  be  reduced  by  two  years.  If 
either  of  the  parties  meets  the  end-of- 
term  build-out  requirement,  then  this 
requirement  is  considered  to  be  satisfied 
for  both  parties.  Those  parties  that  meet 
the  end-of-term  construction 
benchmarks  will  retain  the  ability  to 
continue  to  build  out  the  unserved 
portion  of  their  license  areas.  Parties 
that  fail  to  meet  the  end-of-term 
benchmarks  will  be  subject  to  an 
automatic  “keep-what-you-use”  rule, 
under  which  they  will  lo.se  their 
authorization  for  unserved  portions  of 
their  license  areas,  which  will 
automatically  cancel  and  return  to  the 
Commission  for  reassignment. 

203.  Partitioning  and  disaggregation 
allow  smaller  or  newly-formed  entities 
to  enter  the  market  for  the  first  time, 
because  they  will  be  able  to  negotiate  for 
portions  of  original  licenses  at  costs  that 
are  proportionately  less  than  the  entire 
license.  Moreover,  these  modifications 
provide  the  opportunity  for  small 
businesses  to  enter  into  partitioning  and 
disaggregation  agreements  that  would 
enable  them  to  share  the  cost  of  meeting 
the  more  stringent  performance 


requirements  for  the  unauctioned 
commercial  700  MHz  Band  spectrum. 

204.  Open  Platforms  for  Devices  and 
Applications.  In  order  to  promote 
innovation  in  the  700  MHz  Band  from 
the  outset,  the  Commission  is  imposing 
certain  conditions  on  the  700  MHz  C 
Block  to  provide  open  platforms  for 
devices  and  applications.  The  C  Block — 
a  large  22-megahertz  block  (comprised 
of  paired  11 -megahertz  blocks) — is  of 
sufficient  size  and  scope  to  provide  an 
environment  conducive  for  the 
development  and  deployment  of  4G 
services  designed  to  compete  with  other 
broadband  alternatives,  and  to  provide 
an  opportunity  for  innovators  and 
entrepreneurs  to  develop  equipment 
and  applications  that  require  substantial 
bandwidth  to  realize  their  full  potential. 
The  requirements  should  also  provide 
sufficient  potential  market  penetration 
to  attract  investment  and  achieve 
economies  of  scale  in  the  equipment 
marketplace.  In  addition,  we  believe 
that  the  open  platform  requirement  for 
devices  and  applications  will  provide 
additional  opportunities  for  small 
entities  to  participate  in  the  device  and 
application  market,  since  such  a 
requirement  will  make  it  easier  for 
customers,  device  manufacturers,  third- 
party  application  developers,  and  others 
to  use  or  develop  devices  and 
applications  made  by  small  entities  on 
the  network  of  the  C  Block  licensee. 

205.  In  adopting  this  requirement  for 
the  700  MHz  C  Block,  the  Commission 
has  taken  a  targeted,  focused  approach 
to  achieve  benefits  to  consumers.  In 
particular,  the  Commission  declines  to 
impose  additional  openness 
requirements  on  the  700  MHz  C  Block, 
including  wholesale  and 
interconnection  requirements.  In 
addition,  the  Commission  declines  at 
this  time  to  impose  the  requirement  to 
provide  open  platforms  for  devices  and 
applications  or  other  openness 
obligations  broadly  in  the  700  MHz 
Band,  or  in  other  spectrum  bands. 

206.  Licensee  Eligibility.  The 
Commission  declines  to  impose 
eligibility  restrictions  for  the  licenses  in 
the  700  MHz  band.  The  record  does  not 
demonstrate  that  open  eligibility  is 
likely  to  result  in  substantial 
competitive  harm  in  the  provision  of 
broadband  services.  There  are  numerous 
actual  and  potential  broadband  service 
providers,  and  currently,  consumers  can 
obtain  broadband  service  from  wireline 
providers,  cable  companies,  satellite, 
and  wirele*ss  providers.  Given  this 
number  of  providers,  it  is  unlikely  that 
incumbent  local  exchange  carriers,  cable 
providers,  or  large  wireless  carriers 
would  be  able  to  behave  in  an 
anticompetitive  manner  as  a  result  of 
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any  potential  acquisition  of  700  MHz 
spectrum.  Furthermore,  there  are 
potential  competitive  benefits  to  not 
imposing  eligibility  requirements.  First, 
allowing  incumbents  to  hold  700  MHz 
band  licenses  will  provide  opportunities 
for  these  carriers  to  extend  service  into 
rural  and  hard-to-serve  areas,  which  is 
a  major  goal  the  Commission  seeks  to 
achieve.  Also,  an  incumbent  service 
provider  may  already  be  a  rural  provider 
and  to  limit  their  eligibility  would  be 
contrary  to  the  Commission’s  goals.  We 
also  do  not  believe  that  imposing 
eligibility  restrictions  for  licenses  in  the 
700  MHz  band  is  necessary  to  provide 
small  entities  with  the  opportunity  to 
obtain  such  licenses.  As  discussed 
above,  among  other  things,  the  smaller 
licensing  areas  made  available  here  will 
increase  opportunities  for  small  entities. 

207.  Anonymous  Bidding.  In  response 
to  its  request  for  comments  on  whether 
to  use  anonymous  bidding  (or  “limited 
information”)  procediues  in  the  auction 
of  the  new  700  MHz  band  licenses,  the 
Commission  received  comments  both  in 
support  of  and  in  opposition  to  such 
procedures.  One  of  the  supporters  is  a 
small  licensee  who  argued  that 
anonymous  bidding  would  bring  about 
a  more  level  playing  field  between  large 
and  small  bidders. The  Commission 
further  concludes  that  the  many 
uncertainties  regarding  the  technologies 
that  will  be  used  in  the  700  MHz  band 
will  result  in  the  potential  anti¬ 
competitive  use  of  detailed  information 
regarding  bidding  outweighing  the 
benefit  to  some  bidders  of  having  such 
information. 

208.  The  Commission  further 
concludes  that  anonymous  bidding 
should  be  employed  even  if  the  pre¬ 
auction  eligibility  ratio  indicates  that 
competition  in  the  auction  will  be 
significant.  Even  in  an  auction  with 
many  competitors  individual  bidders 
could  still  use  retaliatory  bidding 
unilaterally  to  block  the  market,  and  it 
is  important  to  avoid  that  from 
occurring  especially  given  that  the  700 
MHz  auction  is  going  to  offer  multiple, 
substitutable  blocks  of  licenses  for  sale, 
with  prices  relatively  high,  and  the 
outcome  having  possible  significant 
effects  on  post-auction  market  structure. 

209.  The  Commission  does  not 
believe  that  anonymous  bidding  will 
have  a  detrimental  effect  on  small 
entities.  First,  as  discussed  in  Section 
lII.A.3.a  of  the  Second  Report  and 
Order,  the  potential  benefit  to  bidders, 
such  as  small  entities,  of  knowing  the 
identity  of  other  parties  placing  bids  for 
particular  licenses  appears  likely  to  be 


See  McBride  700  MHz  Further  NPRM 
Comments  at  11. 


less  in  this  auction  than  in  past 
Commission  auctions,  in  light  of  the 
early  stage  of  development  with  respect 
to  new  services  in  these  frequencies. 
Second,  because  bidding  information 
can  be  used  by  incumbents  to  deter  or 
exclude  new  entrants,  we  believe  that 
anonymous  bidding  will  increase  the 
opportunities  for  new  entrants, 
including  small  entities,  to  obtain 
licenses. 

210.  Package  Bidding.  Commenters 
are  divided  on  the  issue  of  package 
bidding  for  the  upcoming  auction  of  the 
700  MHz  band  spectrum.  While  some 
commenters  support  package  bidding 
because  they  feel  it  is  essential  for  a  new 
entrant  seeking  to  aggregate  licenses  and 
offer  service  nationwide,®®  there  are 
other  commenters  who  feel  that  package 
bidding  will  disadvantage  bidders  not 
bidding  on  packages,  which  are  more 
likely  to  be  small  entities.®® 

211.  The  Commission  concludes  that 
package  bidding,  with  respect  to  the 
Upper  700  MHz  Band  C  Block,  would 
serve  the  public  interest  by  reducing  the 
exposure  problem  that  might  otherwise 
inhibit  bidders  seeking  to  create  a 
nationwide  footprint.  Absent  package 
bidding,  the  exposure  problem  creates 
an  opportunity  for  competitors  to  block 
a  would-be  package  bidder  without 
actually  competing  for  all  the  licenses  in 
the  package.®^ 

212.  Minimizing  the  exposure 
problem,  by  implementing  package 
bidding,  should  facilitate  the  entry  of 
applicants  whose  business  plans  require 
the  economies  of  scale  that  only  can  be 
obtained  with  nationwide  operation. 

The  Commission  further  concludes  that 
package  bidding  solely  with  respect  to 
licenses  for  the  Upper  700  MHz  Band  C 
Block  provides  sufficient  opportunities 
to  bid  with  minimal  risk  of  an  exposure 
problem.  However,  we  limit  package 
bidding  to  the  C  Block  so  that  bidder^, 
including  small  entities,  who  are 
unwilling  or  unable  to  compete  against 
package  bids  will  not  be  deterred  from 
participating  in  the  auction.  The  variety 
of  blocks  and  licenses  that  are  not 
subjected  to  package  bidding  will 
provide  any  such  bidders,  including 
small  entities,  with  a  wide  array  of 
opportunities. 


See,  e.g.,  Google  700  MHz  Further  NPRM 
Comments  at  7-8. 

See  Aloha  700  MHz  Further  Notice  Comments 
at  7-8;  Blooston  700  MHz  Further  Notice  Comments 
at  10;  Cellular  South  700  MHz  Further  Notice 
Comments  at  16;  Leap  700  MHz  Further  Notice 
Comments  at  9;  MetroPCS  700  MHz  Further  Notice 
Comments  at  22;  RCA  700  MHz  Further  Notice 
Comments  at  18;  RTG  700  MHz  Further  Notice 
Comments  at  16. 

Frontline  700  MHz  Further  Notice  Comments, 
Exhibit  1  at  22-23. 


213.  "New  Entrant’’  Bidding  Credit. 

The  possibility  of  granting  “new 
entrant”  bidding  credits  attracted  far 
less  comment  than  other  issues  relating 
to  the  auction  of  the  700  MHz  licenses, 
and  those  parties  that  did  respond  were 
divided  on  the  issue.  The  Commission 
concludes  that  a  “new  entrant”  bidding 
credit  for  the  700  MHz  Band  licenses  is 
not  needed  to  facilitate  the  entry  of  new 
service  providers.  The  Commission 
already  offers  substantial  bidding 
credits  to  small  entities,  many  of  which 
may  be  new  entrants  in  the  spectrum 
services  market,  and  we  therefore  do  not 
believe  that  there  is  a  need  for  an 
additional  “new  entrant”  bidding  credit. 
In  addition,  the  availability  of  multiple 
licenses  in  each  and  every  market  with 
varied  geographic  sizes,  coupled  with 
the  large  number  of  licenses  should 
offer  new  ventures,  including  small 
entities,  a  variety  of  opportunities  to 
provide  service. 

214.  Bidding  Credits  for  the  700  MHz 
Public/Private  Partnership.  A  number  of 
small  entities  have  proposed,  in  their 
comments,  that  the  Commission  should 
offer  designated  entities  bidding  credits 
with  regards  to  the  license  that  has  been 
proposed  by  Frontline.®®  In  brief,  these 
commenters  maintain  that  bidding 
credits  will  help  potential  applicants 
overcome  efforts  by  incumbents  to 
prevent  others  from  winning  newly 
available  licenses. 

215.  The  Commission  concludes  that 
it  should  provide  applicants  that  are 
eligible  to  be  licensed  as  designated 
entities  with  bidding  credits  in  the 
auction  of  the  D  Block  license, 
consistent  with  the  Commission’s  prior 
decision  regarding  bidding  credits  for 
700  MHz  band  licenses  and  ovu  current 
designated  entities  rules.  This  decision 
will  improve  the  opportunity  for  small 
entities  to  successfully  bid  for  the  D 
Block  license. 

216.  Public  Safety  Broadband.  The 
Second  Beport  and  Order  reallocates  the 
wideband  spectrum  to  broadband  use 
consistent  with  a  nationwide 
interoperability  standard,  and  prohibits 
wideband  operations  within  the  newly 
designated  broadband  spectrum  on  a 
going  forward  basis.  The  public  safety 
community  expressed  broad  support  for 
a  broadband  allocation  to  enable 
advanced  communications  capabilities. 
The  availability  of  a  contiguous  block  of 
broadband  spectrum,  subject  to  a 
nationwide  interoperability  standard, 
enables  partnerships  with  commercial 
licensees  in  adjacent  broadband 


®®See.  e.g.,  McBride  Spectrum  Partners.  LLC  700 
MHz  Further  Notice  Comments  at  4-8;  Blooston 
Rural  Carriers  700  MHz  Further  NPRM  Comments 
at  7;  Council  Tree  Communications,  Inc.  700  MHz 
Further  Notice  flep/y  Comments  at  5-7. 
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spectrum.  As  a  result,  the  band  plan 
ultimately  enables  public  safety  entities 
to  utilize  the  700  MHz  band  spectrum 
in  a  more  cost-effective  and  spectrally 
efficient  manner  to  address  their 
homeland  security  and  emergency 
response  roles.  In  particular,  the 
Commission  believes  that  the 
interoperable  broadband  network  will 
be  of  benefit  to  smaller  governmental 
entities  that  would  otherwise  be 
unlikely  to  have  the  resources  to 
construct  such  a  network.  Because  the 
Commission  does  not  anticipate  that 
this  reallocation  will  impose  additional 
economic  burdens  on  public  safety,  and 
is  in  fact  designed  to  reduce  economic' 
burdens  on  public  safety,  the 
Commission  has  taken  steps  to 
minimize  any  adverse  impact  of  the  rule 
changes. 

217.  The  Second  Report  and  Order 
also  consolidates  the  narrowband 
spectrum  to  the  top  of  the  public  safety 
band  and  locates  the  broadband 
spectrum  at  the  bottom  of  the  public 
safety  band,  in  light  of  the  potentially 
significant  benefits  such  reconfiguration 
will  afford  the  public  safety  community. 
The  alternative  would  have  been  to 
retain  the  existing  band  plan.  The 
Further  NPRM  sought  comment  on  how 
to  implement  reconfiguration  of  the 
narrowband  channels  with  minimum 
disruption  to  incumbent  operations.  The 
Second  Report  and  Order 
accommodates  public  safety  operations 
in  the  border  areas  with  Canada  and 
Mexico,  and  defrays  the  costs  of 
relocation  by  providing  that  such  costs 
will  be  covered  by  the  D  Block  Licensee. 
This  defrayal  of  costs  should  be  of 
particular  benefit  to  small  governmental 
entities,  which  are  less  likely  to  have 
the  resources  to  fund  such  a  relocation 
*bn  their  own.  The  Commission  expects 
that  the  number  of  entities  impacted 
and  the  expected  reconfiguration  cost 
should  be  relatively  minor.  In  order  to 
receive  reimbursement  for  the  transition 
costs,  however,  affected  public  safety 
entities  are  required  to  provide 
information  regarding  the  narrowband 
radios  and  base  stations  that  they  have 
deployed.  We  do  not  believe  that  such 
a  reporting  requirement  will  place  an 
unacceptable  burden  on  small 
governmental  entities. 

6.  Report  to  Congress 

218.  The  Commission  will  send  a 
copy  of  the  Second  Report  and  Order, 
including  this  FRF  A,  in  a  report  to  be 
sent  to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act.'’”  In 
addition,  the  Commission  will  send  a 

s«See  5  U.S.C.  801(a)(1)(A). 


copy  of  the  Second  Report  and  Order, 
including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  the  Second  Report  and  Order 
and  FRFA  (or  summaries  thereof)  will 
also  be  published  in  the  Federal 
Register.”” 

R.  Paperwork  Reduction  Act  of  1995 

219.  The  Second  Report  and  Order 
contains  new  or  modified  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
Section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  information  collection 
requirements  contained  in  this 
proceeding.  Comments  should  address 
the  following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
Commission’s  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

In  addition,  the  Commission  notes  that 
pursuant  to  the  Small  Business 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3506(c)(4), 
the  Commission  previously  sought 
specific  comment  on  how  the 
Commission  might  “further  reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees.”  In  this  present  document, 
the  Commission  has  assessed  the 
potential  effects  of  the  various  policy 
changes  with  regard  to  information 
collection  burdens  on  small  business 
concerns,  and  finds  that  there  are  no 
results  specific  to  businesses  with  fewer 
than  25  employees.  In  addition,  the 
Commission  has  described  impacts  that 
might  affect  small  businesses,  which 
includes  most  businesses  with  fewer 
than  25  employees,  in  the  FRFA  in 
Appendix  C,  infra.  The  Commission 
notes,  however,  that  Section  213  of  the 
Consolidated  Appropriations  Act  2000 
provides  that  rules  governing 
frequencies  in  the  36  megahertz  of  the 
spectrum  in  the  746-806  MHz  Band 
allocated  for  commercial  use  become 
effective  immediately  upon  publication 
in  the  Federal  Register  without  regard 
to  certain  sections  of  the  Paperwork 

“See  5  U.S.C.  604(b). 


Reduction  Act.  The  Commission  is 
therefore  not  inviting  comment  on  any 
information  collections  that  concern 
those  frequencies.  The  Commission  also 
notes  that  it  is  seeking  emergency 
processing  under  the  Paperwork 
Reduction  Act  for  the  information 
collection  requiring  700  MHz  Band 
public  safety  licensees,  whether  holding 
individual  narrowband  authorizations 
or  operating  pursuant  to  a  State  License, 
to  provide  the  total  number  of 
narrowband  mobile  and  portable 
handsets  and  narrowband  base  stations 
in  operation  in  channels  63  and  68,  and 
the  upper  1  megahertz  of  channels  64 
and  69,  as  of  August  30,  2007,  along 
with  the  related  information  specified 
herein.  Public  and  agency  comments 
related  to  this  request  are  due  August 
31,  2007. 

III.  Ordering  Clauses 

220.  Accordingly,  it  is  ordered  that 
pursuant  to  Sections  1,  4(i),  5,  7, 10, 

201,  202,  208,  214,  215,  222(d)(4)(A)- 
(C),  222(f),  222(g),  222(h)(1)(A), 
222(h)(4)-(5),  229,  251(e)(3),  301,  303, 
307,  308,  309,  310,  311,  312,  316,  324, 
331,  332,  333,  336,  337,  403,  503,  and 
610,  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  154(i), 
155,  157,  160,  201,  202,  208,  214,  215, 
222(d)(4)(A)-^(C),  222(f),  222(g), 
222(h)(1)(A),  222(h)(4)-(5),  251(e)(3), 

229,  301,  303,  307,  308,  309,  310,  311, 
312,  316,  324,  331, 332, 333, 336, 337, 
403,  503,  and  610,  and  Section  102  of 
the  Communications  Assistance  for  Law 
Enforcement  Act,  18  U.S.C.  1001,  this 
Second  Report  and  Order  in  WT  Docket 
No.  06-150,  CC  Docket  No.  94-102,  WT 
Docket  No.  01-309,  WT  Docket  No.  03- 
264,  WT  Docket  No.  06-169,  PS  Docket 
No.  06-229,  and  WT  Docket  No.  96-86 
is  adopted,  and  that  Part  2,  27,  and  90 
of  the  Commission’s  rules,  47  CFR  Parts 
2,  27,  and  90,  are  amended  as  set  forth 
in  Appendix  B.  This  Second  Report  and 
Order  shall  become  effective  October  23, 
2007,  except  for  the  amendments  to 
§§  27.14,  27.15,  27.50,  and  90.176  which 
contain  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  The  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 

221.  It  is  further  ordered  that, 
pursuant  to  Section  5(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  5(c),*lhe  Wireless 
Telecommunications  Bureau  and  Public 
Safety  and  Homeland  Security  Bureau 
are  granted  delegated  authority  to 
implement  the  policies  set  forth  in  this 
Second  Report  and  Order  and  the  rules, 
as  revised,  set  forth  in  Appendix  B 
hereto. 
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222.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  309,  and  316(a)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154{i),  309,  316(a),  the  700  MHz 
Guard  Band  A  Block  licenses  of  Access 
700,  LLC,  Pegasus  Guard  Band,  LLC, 
and  Dominion  700,  Inc.  are  modified,  as 
specified  in  Appendix  D,  upon  the 
effective  date  of  this  Second  Report  and 
Order. 

223.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  309,  and  316(a)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154(i),  309,  316(a),  Access  700 
Holdings,  LLC,  Pegasus  Guard  Band, 
LLC,  and  Radiofone  Nationwide  PCS, 
LLC  shall  surrender  their  700  MHz 
Guard  Band  B  Block  licenses  to  the 
Commission  no  later  than  5  days  from 
the  effective  date  of  this  Second  Report 
and  Order. 

224.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  and  309(f)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154(i),  309(f),  Access  700,  LLC  is 
granted  special  temporary  authority  for 
a  period  of  180  days,  upon  the  effective 
date  of  this  Second  Report  and  Order, 
for  frequencies  746.000-747.000  and 
776.000-777.000  MHz  in  Major 
Economic  Areas  20,  26,  32,  37,  44,  and 
52.  The  Wireless  Telecommunications 
Bureau  is  delegated  authority  to  issue 
such  authorizations  and  to  resolve  any 
request  for  an  extension  of  such 
authorizations  as  specified  in  this 
Second  Report  and  Order. 

225.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  309,  and  316(a)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154(i),  309,  316(a)  and  Section 
1.87  of  the  Commission’s  rules,  47  CFR 
1.87,  the  700  MHz  Guard  Band  A  Block 
license  for  Station  WPRV447,  licensed 
to  PTPMS  II  Communications,  L.L.C., 
will  be  modified  by  changing  the 
authorized  frequencies  from  746.000- 
747.000  and  776.000-777.000  MHz,  to 
757.000-758.000  and  787.000-788.000 
MHz. 

226.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  309,  and  316(a)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154(i),  309,  316(a)  and  Section 
1.87  of  the  Commission’s  rules,  47  CFR 
1.87,  the  700  MHz  Guard  Band  B  Block 
licenses  for  Stations  WPRV448  and 
WPRV449,  licensed  to  PTPMS  II 
Communications,  L.L.C.,  will  be 
modified  by  changing  the  authorized 
frequencies  from  762.000-764.000  and 
792.000-794.000  MHz,  to  761.000- 
763.000  and  791.000-793.000  MHz. 

227.  It  is  ordered  that,  pursuant  to 
Sections  309  and  316  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309,  316,  the 
modifications  of  Stations  WPRV447, 
WPRV448,  and  WPRV449,  licensed  to 


PTPMS  II  Communications,  L.L.C., 
specified  in  paragraphs  167  and  168, 
supra,  shall  become  final  and  effective 
30  days  from  the  effective  date  of  this 
Second  Report  and  Order  if  no  protests 
are  filed  within  that  period.  The 
Wireless  Telecommunications  Bureau  is 
delegated  authority  to  resolve  any  such 
protests  that  may  arise  and  to  modify 
such  licenses  as  specified  in  this  Second 
Report  and  Order. 

228.  It  is  ordered,  pursuant  to 
Sections  1  and  4(i)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  151, 154(i),  that  by  October  23, 
2007,  all  700  MHz  Band  public  safety 
licensees,  whether  holding  individual 
narrowband  authorizations  or  operating 
pursuant  to  a  State  License,  shall 
provide  the  total  number  of  narrowband 
mobile  and  portable  handsets  and 
narrowband  base  stations  in  operation 
in  channels  63  and  68,  and  the  upper  1 
megahertz  of  channels  64  and  69,  as  of 
August  30,  2007,  along  with  the  related 
information  specified  herein. 

229.  It  is  further  ordered  that  the 
Wireless  Telecommunications  Bureau 
shall  send  a  copy  of  this  Second  Report 
and  Order,  by  certified  mail,  return 
receipt  requested,  to  Alfred  Angelo, 
President,  PTPMS  II  Communications, 
L.L.C.,  340  North  Avenue  East, 

Cranford,  New  Jersey  07016,  and  James 
H.  Barker,  Esq.,  1001  Pennsylvania 
Avenue,  NW.,  Suite  1300,  Washington, 
DC  20004-2505. 

230.  It  is  further  ordered  that  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

231.  fr  is  further  ordered  that  the 
Commission  shall  send  a  copy  of  this 
Second  Report  and  Order  in  a  report  to 
be  sent  to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions 
(Government  agencies).  Privacy, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Penalties,  Radio,  Reporting  and 
.  recordkeeping  requirements.  Satellites, 
Telecommunications,  Television. 


47  CFR  Part  2 

Communications  equipment.  Disaster 
assistance.  Radio,  Reporting  and 
recordkeeping  requirements. 
Telecommunications,  Television. 

47  CFR  Part  27 

Communications  common  carriers. 
Radio,  Wireless  radio  services. 

47  CFR  Part  90 

Civil  defense.  Common  carriers. 
Emergency  medical  services.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0, 1, 
2,27  and  90  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

■  1 .  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Secs.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

■  2.  Section  0.181  is  amended  by  adding 
paragraph  (k)  to  read  as  follows: 

§0.181  The  Defense  Commissioner. 
***** 

(k)  To  decide,  in  response  to  a  request 
by  the  Public  Safety  Broadband 
Licensee  whether  circumstances 
warrant  emergency  priority  access  by 
first  responder  public  safety  entities  to 
the  Upper  700  MHz  D  Block  license 
spectrum. 

PART  1— PRACTICE  AND 
PROCEDURE 

■  3.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.;  47  U.S.C. 
151, 154(i),  154(1),  155,  157,  225,  303(r),  and. 
309. 

■  4.  Section  1.946  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 .946  Construction  and  coverage 
requirements. 

***** 

(c)  Termination  of  authorizations.  If  a 
licensee  fails  to  commence  service  or 
operations  by  the  expiration  of  its 
construction  period  or  to  meet  its 
coverage  or  substantial  service 
obligations  by  the  expiration  of  its 
coverage  period,  its  authorization 
terminates  automatically  (in  whole  or  in 
part  as  set  forth  in  the  service  rules). 
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without  specific  Commission  action,  on 
the  date  the  construction  or  coverage 
period  expires, 

it  h  -k  It  ie 

■  5.  Section  1.955  is  amended  hy 
revising  paragraph  (a){2)  to  read  as 
follows: 

§  1 .955  Terminations  of  authorizations. 

(а)  *  *  * 

(2)  Failure  to  meet  construction  or 
coverage  requirements.  Authorizations 
automatically  terminate  (in  whole  or  in 
part  as  set  forth  in  the  service  rules), 
without  specific  Commission  action,  if 
the  licensee  fails  to  meet  applicable 
construction  or  coverage  requirements. 
See  §  1.946(c). 

*  it  k  it  it 

■  6.  Section  1.2105  is  amended  by 
revising  paragraph  (c)(6)  to  read  as 
follows: 

§  1 .21 05  Bidding  application  and 
certification  procedures;  prohibition  of 
collusion. 

***** 

(c)  *  *  * 

(б)  Any  applicant  that  makes  or 
receives  a  communication  of  bids  or 
bidding  strategies  prohibited  under 
paragraph  (c)(1)  of  this  section  shall 
report  such  communication  in  writing 
to  the  Commission  immediately,  and  in 
no  case  later  than  five  business  days 
after  the  communication  occurs.  An 
applicant’s  obligation  to  make  such  a 
report  continues  until  the  report  has 
been  made.  Such  reports  shall  be  filed 
with  the  Office  of  the  Secretary,  and  a 
copy  shall  be  sent  to  the  Chief  of  the 
Auctions  and  Spectrum  Access 
Division,  Wireless  Telecommunications 
Bureau. 

■  7.  Section  1.9005  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  1 .9005  Included  services. 
***** 

(k)  The  Wireless  Communications 
Service  in  the  746-763  MHz,  775-793 
MHz,  and  805-806  MHz  bands  (part  27 
of  this  chapter): 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  8.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

■  9.  Section  2.103  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  introductory  text  and  adding 
paragraph  (c)  to  read  as  follows: 


§  2.1 03  Federal  use  of  non-Federal 
frequencies. 

(a)  Federal  stations  may  be  authorized 
to  use  non-Federal  frequencies  in  the 
bands  above  25  MHz  (except  the  763- 
775  MHz  and  793-805  MHz  public 
safety  bands)  if  the  Commission  finds 
that  such  use  is  necessary  for 
coordination  of  Federal  and  non-Federal 
activities:  Provided,  however,  that: 
***** 

(b)  "Federal  stations  may  be  authorized 
to  use  channels  in  the  769-775  MHz, 
799-805  MHz  and  4940-4990  MHz 
public  safety  bands  with  non-Federal 
entities  if  the  Commission  finds  such 
use  necessary;  where: 
***** 

(c)  Federal  stations  may  be  authorized 
to  use  channels  in  the  763-768  MHz 
tmd  793-798  MHz  public  safety  bands 
with  non-Federal  entities  where: 

(1)  The  Federal  entity  obtains  the 
prior  approval  of  the  Public  Safety 
Broadband  Licensee  (and  such  approval 
granted  by  the  Public  Safety  Broadband 
Licensee  is  consistent  with  the  terms 
and  conditions  of  the  Network  Sharing 
Agreement  under  90.1406  of  this 
chapter);  and 

(2)  Federal  operation  is  in  accordance 
with  the  Commission’s  rules  governing 
operation  of  this  band  and  conforms  to 
any  conditions  agreed  upon  by  the 
Commission  and  NTIA. 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  10.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 

307,  309,  332,  336,  and  337  unless  otherwise 
noted. 

■  11.  Section  27.1  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

***** 

§  27.1  Basis  and  purpose. 

(b)  *  *  * 

(2)  746-763  MHz,  775-793  MHz,  and 
805-806  MHz. 

■  12.  Section  27.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  27.2  Permissible  communications. 
***** 

(b)  775-776  MHz  and  805-806  MHz 
bands.  Operators  in  the  775-776  MHz 
and  805-806  MHz  bands  may  not 
employ  a  cellular  system  architecture.  A 
cellular  system  architecture  is  defined,  _ 
for  purposes  of  this  part,  as  one  that 
consists  of  many  small  areas  or  cells 
(segmented  from  a  larger  geographic 
service  area),  each  of  which  uses  its  own 


base  station,  to  enable  frequencies  to  be 
reused  at  relatively  short  distances. 
***** 

■  13.  Section  27.4  is  cunended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

§  27.4  Terms  and  definitions. 

700  MHz  Public/Private  Partnership. 
The  public/private  partnership 
established  for  the  development  and 
operation  of  a  nationwide,  shared 
interoperable  wireless  broadband 
network  operating  on  the  758-763  MHz 
and  788-793  MHz  bands  and  the  763- 
768  MHz  and  793-798  MHz  bands  in 
accordance  with  the  Commission’s 
rules. 

***** 

Network  'Assets  Holder.  The  Network 
Assets  Holder  is  a  Special  Purpose 
Bankruptcy  Remote  Entity  that  is 
formed  to  hold  the  assets  of  the  shared 
wireless  broadband  network  associated 
with  the  700  MHz  Public/Private 
Partnership,  in  accordance  with  the 
terms  of  the  Network  Sharing 
Agreement,  such  other  agreements  as 
the  Commission  may  require  or  allow, 
and  the  Commission’s  rules. 

Network  Sharing  Agreement  (NSA). 
An  agreement  entered  into  between  the 
winning  bidder,  the  Upper  700  MHz  D 
Block  licensee,  the  Network  Assets 
Holder,  the  Operating  Company,  the 
Public  Safety  Broadband  Licensee,  and 
any  other  related  entities  that  the 
Commission  may  require  or  allow 
regarding  the  shared  wireless  broadband 
network  associated  with  the  700  MHz 
Public/Private  Partnership  that  will 
operate  on  the  758-763  MHz  and  788- 
.793  MHz  bands  and  the  763-788  MHz 
and  793-798  MHz  bands. 

Operating  Company.  The  Operating 
Company  is  a  Special  Purpose 
Bankruptcy  Remote  Entity  that  is 
formed  to  build  and  operate  the  shared 
wireless  broadband  network  associated 
with  the  700  MHz  Public/Private 
Partnership,  in  accordance  with  the 
terms  of  the  Network  Sharing 
Agreement,  such  other  agreements  as 
the  Commission  may  require  or  allow, 
and  the  Commission’s  rules. 
***** 

Public  Safety  Broadband  License.  The 
Public  Safety  Broadband  License 
authorizes  public  safety  broadband 
services  in  the  763-768  MHz  and  793- 
798  MHz  bands. 

Public  Safety  Broadband  Licensee. 
The  licensee  of  the  Public  Safety 
Broadband  License  in  the  763-768  MHz 
and  793-798  MHz  bands. 
***** 

Shared  Wireless  Broadband  Network. 
Wireless  broadband  network  associated 
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with  the  700  MHz  Band  Public/Private 
Partnership  that  operates  on  the  758- 
763  MHz  and  788-793  MHz  bands  and 
the  763-768  MHz  and  793-798  MHz 
bands  pursuant  to  the  terms  of  the 
Network  Sharing  Agreement,  such  other 
agreements  as  the  Commission  may 
require  or  allow,  and  the  Commission’s 
rules. 

Special  Purpose  Bankruptcy  Remote 
Entity.  A  “special  purpose  entity”  is  a 
legal  entity  created  for  a  special  limited 
purpose,  in  this  context  primarily  to 
hold  the  Upper  700  MHz  D  Block 
license  or  the  network  assets,  or  to 
conduct  the  construction  or  operation  of 
the  shared  wireless  broadband  network 
associated  with  the  700  MHz  Public/ 
Private  Partnership.  A  special  purpose 
entity  is  “bankruptcy  remote”  if  that 
entity  is  unlikely  to  become  insolvent  as 
a  result  of  its  own  activities,  is 
adequately  insulated  from  the 
consequences  of  a  related  party’s 
insolvency,  and  contains  certain 
characteristics  which  enhance  the 
likelihood  that  it  will  not  become  the 
subject  of  an  insolvency  proceeding. 

"k  it  ic  it  It 

Upper  700  MHz  D  Block  license.  The 
Upper  700  MHz  D  Block  license  is  the 
nationwide  license  associated  with  the 
758-763  MHz  and  788-793  MHz  bands. 

Upper  700  MHz  D  Block  licensee.  The 
Special  Purpose  Bankruptcy  Remote 
Entity  to  which  the  Upper  700  MHz  D 
Block  license  must  be  transferred  upon 
execution  of  the  Network  Sharing 
Agreement.  References  herein  to  the 
rights  and  obligations  of  the  Upper  700 
MHz  D  Block  licensee  include  the 
exercise  or  discharge  of  such  rights  or 
obligations,  respectively,  by  related 
entities  as  are  provided  for  in  the  NSA 
or  otherwise  as  authorized  by  the 
Commission. 

***** 

■  14.  Section  27.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§27.5  Frequencies. 
***** 

(b)  746-763  MHz,  775-793  MHz,  and 
805-806  MHz  bands.  The  following 
frequencies  are  available  for  licensing 
pursuant  to  this  part  in  the  746-763 
MHz,  775-793  MHz,  and  805-806  MHz 
bands: 

(1)  Two  paired  channels  of  1 
megahertz  each  are  available  for 
assignment  in  Block  A  in  the  757-758 
MHz  and  787-788  MHz  bands. 

(2)  Two  paired  channels  of  1 
megahertz  each  are  available  for 
assignment  in  Block  B  in  the  775-776 
MHz  and  805-806  MHz  bands. 

(3)  Two  paired  channels  of  11 
megahertz  each  are  available  for 


assignment  in  Block  C  in  the  746-757 
MHz  and  776-787  MHz  bands.  In  the 
event  that  no  licenses  for  two  channels 
in  this  Block  C  are  assigned  based  on 
the  results  of  the  first  auction  in  which 
such  licenses  were  offered  because  the 
auction  results  do  not  satisfy  the 
applicable  reserve  price,  the  spectrum 
in  the  746-757  MHz  and  776-787  MHz 
bands  will  instead  be  made  available  for 
assignment  at  a  subsequent  auction  as 
follows: 

(i)  Two  paired  channels  of  6 
megahertz  each  available  for  assignment 
in  Block  Cl  in  the  746-752  MHz  and 
776-782  MHz  bands. 

(ii)  Two  paired  channels  of  5 
megahertz  each  available  for  assignment 
in  Block  C2  in  the  752-757  MHz  and 
782-787  MHz  bands. 

(4)  Two  paired  channels  of  5 
megahertz  each  are  available  for 
assignment  in  Block  D  in  the  758-763 
MHz  and  788-793  MHz  bands. 
***** 

■  15.  Section  27.6  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b),  (c),  and  (e)  to  read  as  follows: 

§  27.6  Service  Areas. 

(a)  WCS  service  areas  include 
Economic  Areas  (EAs),  Major  Economic 
Areas  (ME As),  Regional  Economic  Area 
Groupings  (REAGs),  cellular  markets 
comprising  Metropolitan  Statistical 
Areas  (MSAs)  and  Rural  Service  Areas 
(RSAs),  and  a  nationwide  area.  MEAs 
and  REAGs  are  defined  in  the  Table 
immediately  following  paragraph  (a)(1) 
of  this  section.  Both  MEAs  and  REAGs 
are  based  on  the  U.S.  Department  of 
Commerce’s  EAs.  See  60  FR  13114 
(March  10, 1995).  In  addition,  the 
Commission  shall  separately  license 
Guam  and  the  Northern  Mariana 
Islands,  Puerto  Rico  and  the  United 
States  Virgin  Islands,  American  Samoa, 
and  the  Gulf  of  Mexico,  which  have 
been  assigned  Commission-created  EA 
numbers  173-176,  respectively.  The 
nationwide  area  is  composed  of  the 
contiguous  48  states,  Alaska,  Hawaii, 
the  Gulf  of  Mexico,  and  the  U.S. 
territories.  Maps  of  the  EAs,  MEAs, 
MSAs,  RSAs,  and  REAGs  and  the 
Federal  Register  Notice  that  established 
the  172  EAs  are  available  for  public 
inspection  and  copying  at  the  Reference 
Information  Center,  Consumer  and 
Governmental  Affairs  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
***** 

(b)  746-763  MHz,  775-793  MHz,  and 
805-806  MHz  bands.  WCS  service  areas 
for  the  746-763  MHz,  775-793  MHz, 
and  805-806  MHz  bands  are  as  follows. 


(1)  Service  areas  for  Block  A  in  the 

757- 758  MHz  and  787-788  MHz  bands 
and  Block  B  in  the  775-776  MHz  and 
805-806  MHz  bands  are  based  on  Major 
Economic  Areas  (MEAs),  as  defined  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(2)  Service  areas  for  Block  C  in  the 
746-757  MHz  and  776-787  MHz  bands 
are  based  on  Regional  Economic  Area 
Groupings  (REAGs)  as  defined  by 
paragraph  (a)^of  this  section.  In  the 
event  that  no  licenses  with  respect  to 
service  areas  for  Block  C  in  the  746-757 
MHz  and  776—787  MHz  bands  are 
assigned  based  on  the  results  of  the  first 
auction  in  which  such  licenses  are 
offered  because  the  auction  results  do 
not  satisfy  the  applicable  reserve  price, 
then  service  areas  for  the  spectrum  at 
746-757  MHz  and  776-787  MHz  will 
instead  he  available  for  assignment  as 
follows: 

(i)  Service  areas  for  Block  Cl  in  the  . 
746-752  MHz  and  776-782  MHz  bands 
are  based  on  Economic  Areas  (EAs)  as 
defined  in  paragraph  (a)  of  this  section. 

(ii)  Service  areas  for  Block  C2  in  the 
752-757  MHz  and  782-787  MHz  bands 
are  based  on  Regional  Economic  Area 
Groupings  (REAGs)  as  defined  by 
paragraph  (a)  of  this  section. 

(3)  Service  area  for  Block  D  in  the 

758- 763  MHz  and  788-793  MHz  bands 
is  a  nationwide  area  as  defined  in 
paragraph  (a)(1)  of  this  section. 

(c)  698-746  MHz  band.  WCS  service 
areas  for  the  698-746  MHz  band  are  as 
follows. 

(1)  Service  areas  for  Block  A  in  the 
698-704  MHz  and  728-734  MHz  bands 
and  Block  E  in  the  722-728  MHz  band 
are  based  on  Economic  Areas  (EAs)  as 
defined  in  paragraph  (a)  of  this  section. 

(2)  Service  areas  for  Block  B  in  the 
704-710  MHz  and  734-740  MHz  bands 
and  Block  C  in  the  710-716  MHz  and 
740-746  MHz  bands  are  based  on 
cellular  markets  comprising 
Metropolitan  Statistical  Areas  (MSAs) 
and  Rural  Service  Areas  (RSAs)  as 
defined  by  Public  Notice  Report  No. 
CL-92-40  “Common  Carrier  Public 
Mobile  Services  Information,  Cellular 
MSA/RSA  Markets  and  Counties,” 
dated  January  24, 1992,  DA  92-109,  7 
FCC  Red  742  (1992),  with  the  following 
modifications: 

(i)  The  service  areas  of  cellular 
markets  that  border  the  U.S.  coastline  of 
the  Gulf  of  Mexico  extend  12  nautical 
miles  from  the  U.S.  Gulf  coastline. 

(ii)  The  service  area  of  cellular  market 
306  that  comprises  the  water  area  of  the 
Gulf  of  Mexico  extends  from  12  nautical 
miles  off  the  U.S.  Gulf  coast  outward 
into  the  Gulf. 

(3)  Service  areas  for  Block  D  in  the 
716-722  MHz  band  are  based  on 
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Economic  Area  Groupings  (EAGs)  as 
defined  by  the  Federal  Communications 
Commission.  See  62  FR  15978  (April  3, 
1997)  extended  with  the  Gulf  of  Mexico. 
See  also  paragraphs  (a)(1)  and  (a)(2)  of 
this  section  and  62  FR  9636  (March  3, 
1997),  in  which  the  Commission  created 


an  additional  four  economic  area-like 
areas  for  a  total  of  176.  Maps  of  the 
EAGs  and  the  Federal  Register  notice 
that  established  the  172  Economic  Areas 
(EAs)  are  available  for  public  inspection 
and  copying  at  the  Reference  Center, 
Room  GY  A-257,  445  12th  St.,  SW., 


Washington,  DC  20554.  These  maps  and 
data  are  also  available  on  the  FCC  Web 
site  at  http://www.fcc.gov/oet/info/ 
maps/areas/. 

(i)  There  are  6  EAGs,  which  are 
composed  of  multiple  EAs  as  defined  in 
the  table  below: 


Economic  area  groupings 

- 1 

Name 

Economic  areas 

EAG001  . 

Northeast  . 

1-11,  54. 

EAG002  . 

Mid-Atlantic . ; . 

12-26,  41,  42,  44-53,  70. 

EAG003  . 

Southeast . 

27-40,  43,  69,  71-86,  88-90,  95,  96,  174,  176  (part). 

EAG004  . 

Great  Lakes . 

55-68,  97,  100-109. 

EAG005  . 

Central/Mountain  . 

87,  91-94,  98,  99,  110-146,  148,  149,  152,  154-159,  176  (part). 

EAG006  . 

Pacific  . 

147,  150,  151,  153,  160-173,  175. 

Note  1  to  paragraph  (c)(3)(i):  Economic 
Area  Groupings  are  defined  by  the  Federal 
Communications  Commission;  see  62  FR 
15978  (April  3, 1997)  extended  with  the  Gulf 
of  Mexico. 

Note  2  to  paragraph  (c)(3)(i):  Economic 
Areas  are  defined  by  the  Regional  Economic 
Analysis  Division,  Bureau  of  Economic 
Analysis,  U.S.  Department  of  Commerce 
Februar>'  1995  and  extended  by  the  Federal 
Communications  Commission,  see  62  FR 
9636  (March  3,  1997). 

(ii)  For  purposes  of  paragraph  (c)(3)(i) 
of  this  section,  EA  176  (the  Gulf  of 
Mexico)  will  he  divided  between 
EAG003  (the  Southeast  EAG)  and 
EAG005  (the  Central/Mountain  EAG)  in 
accordance  with  the  configuration  of  the 
Eastern/Central  and  Western  Planning 
Area  established  by  the  Mineral 
Management  Services  Bureau  of  the 
Department  of  the  Interior  (MMS).  That 
portion  of  EA  176  contained  in  the 
Eastern  and  Central  Planning  Areas  as 
defined  by  MMS  will  be  inducted  in 
EAG003;  that  portion  of  EA  176 
contained  in  the  Western  Planning  Area 
as  defined  by  MMS  will  be  included  in 
EAG005.  Maps  of  these  areas  may  be 
found  on  the  MMS  Web  site:  http:// 
www.gomr.mms.gov/homepg/bffshore/ 
offshore.html. 

***** 

(e)  The  paired  1392-1395  and  1432- 
1435  MHz  bands.  Service  areas  for  the 
paired  1392-1395  and  1432-1435  MHz 
bands  are  as  follows.  Service  areas  for 
Block  A  in  the  1392-1393.5  MHz  and 
1432-1433.5  MHz  bands  and  Block  B  in 
the  1393.5-1395  MHz  and  1433.5-1435 
MHz  bands  are  based  on  Economic  Area 
Groupings  (EAGs)  as  defined  in 
paragraph  (c)(3)  of  this  section. 
***** 

■  16.  Section  27.11  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows; 

§  27.1 1  Initial  authorization. 
***** 


(c)  746-763  MHz.  775-793  MHz,  and 
805-806  MHz  bands.  Initial 
authorizations  for  the  746-763  MHz, 
775-793  MHz,  and  805-806  MHz  bands 
shall  be  for  paired  channels  of  1,  5,  6, 
or  1 1  megahertz  of  spectrum  in 
accordance  with  §  27.5(b). 

(1)  Authorizations  for  Block  A, 
consisting  of  two  paired  channels  of  1 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(b)(1). 

(2)  Authorizations  for  Block  B, 
consisting  of  two  paired  channels  of  1 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(b)(1). 

(3)  Authorizations  for  Block  C, 
consisting  of  two  paired  channels  of  11 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(b)(2).  In  the  event  that  no  licenses 
granting  authorizations  for  Block  C, 
consisting  of  two  paired  channels  of  11 
megahertz  each,  are  assigned  based  on 
the  results  of  the  first  auction  in  which 
such  licenses  are  offered  because  the 
auction  results  do  not  satisfy  the 
applicable  reserve  price,  then  the 
authorizations  for  the  spectrum  in  the 
746-757  MHz  and  776-787  MHz  bands 
will  instead  be  as  follows; 

(i)  Authorizations  for  Block  Cl, 
consisting  of  two  paired  channels  of  6 
megahertz  each  in  the  746-752  MHz 
and  776-782  MHz  bands,  will  be  based 
on  those  geographic  areas  specified  in 
§27.6(b)(2)(i). 

'  (ii)  Authorizations  for  Block  C2, 
consisting  of  two  paired  channels  of  5 
megahertz  each  in  the  752-757  MHz 
and  782-787  MHz  bands,  will  be  based 
on  those  geographic  areas  specified  in 
§27.6(b)(2)(ii). 

(4)  The  authorization  for  Block  D, 
consisting  of  two  paired  channels  of  5 
megahertz  each,  will  be  based  on  the 
geographic  area  specified  in  §  27.6(b)(3). 

(d)  698-746  MHz  band.  Initial 
authorizations  for  the  698-746  MHz 


band  shall  be  for  6  br  12  megahertz  of 
spectrum  in  accordance  with  §  27.5(c). 

(1)  Authorizations  for  Block  A, 
consisting  of  two  paired  channels  of  6 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(1). 

(2)  Authorizations  for  Block  B, 
consisting  of  two  paired  channels  of  6 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(2). 

(3)  Authorizations  for  Block  C, 
consisting  of  two  paired  channels  of  6 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(2). 

(4)  Authorizations  for  Block  D, 
consisting  of  an  unpaired  channel  block 
of  6  megahertz,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(3). 

(5)  Authorizations  for  Block  E, 
consisting  of  an  unpaired  channel  block 
of  6  megahertz,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(1). 

***** 

■  17.  Section  27.13  is  amended  by 
revising  the  paragraph  heading  and  the 
first  and  second  sentence  in  paragraph 
(b)  to  read  as  follows: 

§27.13  License  period. 
*****  ^ 

(b)  698-763  MHz  and  776-793  MHz 
bands.  Initial  authorizations  for  the 
698-763  MHz  and  776-793  MHz  bands 
will  extend  for  a  term  not  to  exceed  ten 
years  from  February  17,  2009,  except 
that  initial  authorizations  for  a  part  27 
licensee  that  provides  broadcast 
services,  whether  exclusively  or  in 
combination  with  other  services,  will 
not  exceed  eight  years.  Initial 
authorizations  for  the  775-776  MHz  and 
805-806  MHz  bands  shall  not  exceed 
January  1,  2015.  *  *  * 
***** 
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§27.14  [Amended] 

■  18.  Amend  §  27.14  as  follows: 

■  a.  Revise  paragraph  (a). 

■  b.  Remove  paragraph  (f). 

■  c.  Redesignate  paragraph  (e)  as 
paragraph  (f). 

■  d.  Add  new  paragraphs  (e),  (g),  (h),  (i), 
(j),  (k).  (1).  (m).  and  (n). 

§27.14  Construction  requirements;  criteria 
for  renewal. 

(a)  AWS  and  WCS  licensees,  with  the 
exception  of  WCS  licensees  holding 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands, 

Block  B  in  the  704-710  MHz  and  734- 
740  MHz  bands.  Block  E  in  the  722-728 
MHz  band.  Block  C  in  the  746-757  MHz 
and  776—787  MHz,  and  Block  D  in  the 
758-763  MHz  and  788-793  MHz  bands 
must,  as  a  performance  requirement, 
make  a  showing  of  “substantial  service” 
in  their  license  area  within  the 
prescribed  license  term  set  forth  in 
§  27.13.  “Substantial  service”  is  defined 
as -service  which  is  sound,  favorable  and 
substantially  above  a  level  of  mediocre 
service  which  just  might  minimally 
warrant  renewal.  Failure  by  any  licensee 
to  meet  this  requirement  will  result  in 
forfeiture  of  the  license  and  the  licensee 
will  be  ineligible  to  regain  it. 
***** 

(e)  Comparative  renewal  proceedings 
do  not  apply  to  WCS  licensees  holding 
authorizations  for  the  698-757  MHz, 
758-763  MHz,  776-787  MHz,  and  788- 
793  MHz  bands.  These  licensees  must 
file  a  renewal  application  in  accordance 
with  the  provisions  set  forth  in  §  1.949 
of  this  chapter,  and  must  make  a 
showing  of  substantial  service, 
independent  of  its  performance 
requirements,  as  a  condition  for  renewal 
at  the  end  of  each  license  term. 
***** 

(g)  WCS  licensees  holding  EA 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands, 
cellular  market  authorizations  for  Block 
B  in  the  704-710  MHz  and  734-740 
MHz  bands,  and  EA  authorizations  for 
Block  E  in  the  722-728  MHz  band,  if  the 
results  of  the  first  auction  in  which 
licenses  for  such  authorizations  are 
offered  satisfy  the  reserve  price  for  the 
applicable  block,  shall  provide  signal 
coverage  and  offer  service  over  at  least 
35  percent  of  the  geographic  area  of 
each  of  their  license  authorizations  no 
later  than  February  17,  2013  (or  within 
four  years  of  initial  license  grant  if  the 
initial  authorization  in  a  market  is 
granted  after  February  17,  2009),  and 
shall  provide  such  service  over  at  least 
70  percent  of  the  geographic  area  of 
each  of  these  authorizations  by  the  end 
of  the  license  term.  In  applying  these 


geographic  benchmarks,  licensees  are 
not  required  to  include  land  owned  or 
administered  by  government  as  a  part  of 
the  relevant  service  jarea.  Licensees  may 
count  covered  government  land  for 
purposes  of  meeting  their  geographic 
construction  benchmark,  but  are 
required  to  add  the  covered  government 
land  to  the  total  geographic  area  Used 
for  measurement  purposes.  Licensees 
are  required  to  include  those  populated 
lands  held  by  tribal  governments  and 
those  held  by  the  Federal  Government 
in  trust  or  for  the  benefit  of  a  recognized 
tribe. 

(1)  If  an  EA  or  CMA  licensee  holding 
an  authorization  in  these  particular 
blocks  fails  to  provide  signal  coverage 
and  offer  service  over  at  least  35  percent 
of  the  geographic  area  of  its  license 
authorization  by  no  later  than  February 
17,  2013  (or  within  four  years  of  initial 
license  grant,  if  the  initial  authorization 
in  a  market  is  granted  after  February  17, 
2009),  the  term  of  that  license 
authorization  will  be  reduced  by  two 
years  and  such  licensee  may  be  subject 
to  enforcement  action,  including 
forfeitures.  In  addition,  such  an  EA  or 
CMA  licensee  may  lose  authority  to 
operate  in  part  of  the  remaining 
unserved  areas  of  the  license. 

(2)  If  any  such  EA  or  CMA  licensee 
fails  to  provide  signal  coverage  and  offer 
service  to  at  least  70  percent  of  the 
geographic  area  of  its  license 
authorization  by  the  end  of  the  license 
term,  that  licensee’s  authorization  will 
terminate  automatically  without 
Commission  action  for  those  geographic 
portions  of  its  license  in  which  the 
licensee  is  not  providing  service,  and 
those  unserved  areas  will  become 
available  for  reassignment  by  the 
Commission.  Such  licensee  may  also  be 
subject  to  enforcement  action,  including 
forfeitures.  In  addition,  an  EA  or  CMA 
licensee  that  provides  signal  coverage 
and  offers  service  at  a  level  that  is  below 
the  end-of-term  benchmark  may  be 
subject  to  license  termination.  In  the 
event  that  a  licensee’s  authority  to 
operate  in  a  license  area  terminates 
automatically  without  Commission 
action,  such  areas  will  become  available 
for  reassignment  pursuant  to  the 
procedures  in  paragraph  (j)  of  this 
section. 

(3)  For  licenses  under  paragraphs  (g), 

(h),  and  (i),  of  this  section,  the 
geographic  service  area  to  be  made 
available  to  new  entrants  must  include 
a  contiguous  area  of  at  least  130  square 
kilometers  (50  square  miles),  and  areas 
smaller  than  a  contiguous  area  of  at  least 
130  square  kilometers  (50  square  miles) 
will  not  be  deemed  unserved. 

(h)  WCS  licensees  holding 
authorizations  for  Block  C  in  the  746- 


757  MHz  and  776-787  MHz  bands  shall 
provide  signal  coverage  and  offer 
service  over  at  least  40  percent  of  the 
population  in  each  EA  comprising  the 
REAG  license  area  no  later  than 
February  17,  2013  (or  within  four  years 
of  initial  license  grant,  if  the  initial 
authorization  in  a  market  is  granted 
after  February  17,  2009),  and  shall 
provide  such  service  over  at  least  75 
percent  of  the  population  of  each  of 
these  EAs  by  the  end  of  the  license  term. 
For  purposes  of  compliance  with  this 
requirement,  licensees  should 
determine  population  based  on  the  most 
recently  available  U.S.  Census  Data. 

(1)  If  a  licensee  holding  a  Block  C 
authorization  fails  to  provide  signal 
coverage  and  offer  service  over  at  least 
40  percent  of  the  population  in  each  EA 
comprising  the  REAG  license  area  by  no 
later  than  February  17,  2013  (or  within 
four  years  of  initial  license  grant  if  the 
initial  authorization  in  a  market  is 
granted  after  February  17,  2009),  the 
term  of  the  license  authorization  will  be 
reduced  by  two  years  and  such  licensee 
may  be  subject  to  enforcement  action, 
including  forfeitures.  In  addition,  a 
licensee  that  provides  signal  coverage 
and  offers  service  at  a  level  that  is  below 
the  interim  benchmark  may  lose 
authority  to  operate  in  part  of  the 
remaining  unserved  areas  of  the  license. 

(2)  If  a  licensee  holding  a  Block  C 
authorization  fails  to  provide  signal 
coverage  and  offer  service  over  at  least 
75  percent  of  the  population  in  any  EA 
comprising  the  REAG  license  area  by  • 
the  end  of  the  license  term,  for  each 
such  EA  that  licensee’s  authorization 
will  terminate  automatically  without 
Commissujn  action  for  those  geographic 
portions  of  its  license  in  which  the 
licensee  is  not  providing  service.  Such 
licensee  may  also  be  subject  to 
enforcement  action,  including 
forfeitures.  In  the  event  that  a  licensee’s 
authority  to  operate  in  a  license  area 
terminates  automatically  without 
Commission  action,  such  areas  will 
become  available  for  reassignment 
pursuant  to  the  procedures  in  paragraph 
(j)  5f  this  section.  In  addition,  a  REAG 
licensee  that  provides  signal  coverage 
and  offers  service  at  a  level  that  is  below 
the  end-of-term  benchmark  within  any 
EA  may  be  subject  to  license 
termination  within  that  EA. 

(i)  WCS  licensees  holding  EA 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands, 
cellular  market  authorizations  for  Block 
B  in  the  704-710  MHz  and  734-740 
MHz  bands,  and  EA  authorizations  for 
Block  E  in  the  722-728  MHz  band,  if  tbe 
results  of  the  first  auction  in  which 
licenses  for  such  authorizations  in 
Blocks  A,  B,  and  E  are  offered  do  not 
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satisfy  the  reserve  price  for  the 
applicable  block,  as  well  as  EA 
authorizations  for  Block  Cl  in  the  746- 
752  MHz  and  776-782  MHz  bands  and 
REAG  authorizations  for  Block  C2  in  the 
752-757  MHz  and  782-787  MHz  bands, 
are  subject  to  the  following: 

(1)  If  a  licensee  holding  a  cellular 
market  area  or  EA  authorization  subject 
to  this  paragraph  (i)  fails  to  provide 
signal  coverage  and  offer  service  over  at 
least  40  percent  of  the  population  in  its 
license  area  by  no  later  than  February 
17,  2013  (or  within  four  years  of  initial 
license  grant,  if  the  initial  authorization 
in  a  market  is  granted  after  February  17, 
2009),  the  term  of  that  license 
authorization  will  be  reduced  by  two 
years  and  such  licensee  may  be  subject 
to  enforcement  action,  including 
forfeitures.  In  addition,  such  licensee 
that  provides  signal  coverage  and  offers 
service  at  a  level  that  is  below  the 
interim  benchmark  may  lose  authority 
to  operate  in  part  of  the  remaining 
unserved  areas  of  the  license.  For 
purposes  of  compliance  with  this 
requirement,  licensees  should 
determine  population  based  on  the  most 
recently  available  U.S.  Census  Data. 

(2)  If  a  licensee  holding  a  cellular 
market  area  or  EA  authorization  subject 
to  this  paragraph  (i)  fails  to  provide 
signal  coverage  and  offer  service  over  at 
least  75  percent  of  the  population  in  its 
license  area  by  the  end  of  the  license 
term,  that  licensee’s  authorization  will 
terminate  automatically  without 
Commission  action  for  those  geographic 
portions  of  its  license  in  which  the 
licensee  is  not  providing  service,  and 
those  unserved  areas  will  become 
available  for  reassignment  by  the 
Commission.  Such  licensee  may  also  be 
subject  to  enforcement  action,  including 
forfeitures.  In  the  event  that  a  licensee’s 
authority  to  operate  in  a  license  area 
terminates  automatically  without 
Commission  action,  such  areas  will 
become  available  for  reassignment 
pursuant  to  the  procedures  in  paragraph 

(j)  of  this  section.  In  addition,  such  a 
licensee  that  provides  signal  coverage 
and  offers  service  at  a  level  that  is  below 
the  end-of-term  benchmark  may  be 
subject  to  license  termination.  For 
purposes  of  compliance  with  this 
requirement,  licensees  should 
determine  population  based  on  the  most 
recently  available  U.S.  Census  Data. 

(3)  Licensee’s  holding  an 
authorization  in  Block  C2  will  be 
subject  to  the  requirements  in  paragraph 
(h)  of  this  section. 

(j)  In  the  event  that  a  licensee’s  ' 
authority  to  operate  in  a  license  area 
terminates  automatically  under 
paragraphs  (g),  (h),  or  (i)  of  this  section, 
such  areas  will  become  available  for 


reassignment  pursuant  to  the  following 
procedures: 

(1)  The  Wireless  Telecommunications 
Bureau  is  delegated  authority  to 
announce  by  public  notice  that  these 
license  areas  will  be  made  available  and 
establish  a  30-day  window  during 
which  third  parties  may  file  license 
applications  to  serve  these  areas.  During 
this  30-day  period,  licensees  that  had 
their  authority  to  operate  terminate 
automatically  for  unserved  areas  may 
not  file  applications  to  provide  service 
to  these  areas.  Applications  filed  by 
third  parties  that  propose  areas 
overlapping  with  other  applications  will 
be  deemed  mutually  exclusive,  and  will 
be  resolved  through  an  auction.  The 
Wireless  Telecommunications  Bureau, 
by  public  notice,  may  specify  a  limited 
period  before  the  filing  of  short-form 
applications  (FCC  Form  175)  during 
which  applicants  may  enter  into  a 
settlement  to  resolve  their  mutual 
exclusivity,  subject  to  the  provisions  of 
§  1.935  of  this  chapter. 

(2)  Following  this  30-day  period,  the 
original  licensee  and  third  parties  can 
file  license  applications  for  remaining 
unserved  areas  where  licenses  have  not 
been  issued  or  for  which  there  are  no 
pending  applications.  If  the  original 
licensee  or  a  third  party  files  an 
application,  that  application  will  be 
placed  on  public  notice  for  30  days.  If 
no  mutually  exclusive  application  is 
filed,  the  application  will  be  granted, 
provided  that  a  grant  is  found  to  be  in 
the  public  interest.  If  a  mutually 
exclusive  application  is  filed,  it  will  be 
resolved  through  an  auction.  The 
Wireless  Telecommunications  Bureau, 
by  public  notice,  may  specify  a  limited 
period  before  the  filing  of  short-form 
applications  (FCC  Form  175)  during 
which  applicants  may  enter  into  a 
settlement  to  resolve  their  mutual 
exclusivity,  subject  to  the  provisions  of 
§  1.935  of  this  chapter. 

(3)  The  licensee  will  have  one  year 
from  the  date  the  new  license  is  issued 
to  complete  its  construction  and  provide 
signal  coverage  and  offer  service  over 
100  percent  of  the  geographic  area  of  the 
new  license  area.  If  the  licensee  fails  to 
meet  this  construction  requirement,  its 
license  will  automatically  terminate 
without  Commission  action  and  it  will 
not  be  eligible  to  apply  to  provide 
service  to  this  area  at  any  future  date. 

(k)  WCS  licensees  with  authorizations 
in  the  spectrum  blocks  enumerated  in 
paragraphs  (g),  (h),  or  (i),  of  this  section, 
including  any  licensee  that  obtained  its 
license  pursuant  to  the  procedures  set 
forth  in  paragraph  (j)  of  this  section, 
shall  demonstrate  compliance  with 
performance  requirements  by  filing  a 
construction  notification  with  the 


Commission,  within  15  days  of  the 
expiration  of  the  relevant  benchmark,  in 
accordance  with  the  provisions  set  forth 
in  §  1.946(d)  of  this  chapter.  The 
licensee  must  certify  whether  it  has  met 
the  relevant  performance  requirement. 
All  licensees  must  file  a  description  and 
certification  of  the  areas  for  which  they 
are  providing  service.  The  construction 
notifications  must  include  electronic 
coverage  maps,  supporting  technical 
documentation  and  any  other 
information  as  the  Wireless 
Telecommunications  Bureau  may 
prescribe  by  public  notice. 

(l)  WCS  licensees  with  authorizations 
in  the  spectrum  blocks  enumerated  in 
paragraphs  (g),  (h),  or  (i),  of  this  section, 
excluding  any  licensee  that  obtained  its 
license  pursuant  to  the  procedures  set 
forth  in  paragraph  (j),  of  this  section, 
shall  file  interim  reports  with  the 
Commission  that  provide  the 
Commission,  at  a  minimum,  with 
information  concerning  the  status  of 
their  efforts  to  meet  the  performance 
requirements  applicable  to  their 
authorizations  in  such  spectrum  blocks 
and  the  manner  in  which  that  spectrum 
is  being  utilized.  The  information  to  be 
reported  will  include  the  date  the 
license  term  commenced,  a  description 
of  the  steps  the  licensee  has  taken 
toward  meeting  its  construction 
obligations  in  a  timely  manner, 
including  the  technology  or 
technologies  and  service(s)  being 
provided,  and  the  areas  within  their 
license  areas  in  which  those  services  are 
available.  These  licensees  shall  file  their 
first  interim  report  with  the  Commission 
no  later  than  February  17,  2011  and  no 
sooner  than  30  days  prior  to  this  date. 
Licensees  that  meet  their  interim 
benchmarks  sf  ill  file  a  second  interim 
report  with  the  Commission  no  later 
than  February  17,  2016  and  no  sooner 
than  30  days  prior  to  this  date. 

Licensees  that  do  not  meet  their  interim 
benchmarks  shall  file  their  second 
interim  report  no  later  than  on  February 
17,  2015  and  no  sooner  than  30  days 
prior  to  this  date. 

(m)  The  WCS  licensee  holding  the 
authorization  for  the  D  Block  at  758-763 
MHz  and  788-793  MHz  (the  Upper  700 
MHz  D  Block  licensee)  shall  comply 
with  the  following  construction 
requirements. 

(1)  The  Upper  700  MHz  D  Block 
licensee  shall  provide  a  signal  coverage 
and  offer  service  over  at  least  75  percent 
of  the  population  of  the  nationwide 
Upper  700  MHz  D  Block  license  area 
within  four  years  from  February  17, 
2009,  95  percent  of  the  population  of 
the  nationwide  license  area  within 
seven  years,  and  99.3  percent  of  the 
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population  of  the  nationwide  license 
area  wdthin  ten  years. 

(2)  The  Upper  700  MHz  D  Block 
licensee  may  modify,  to  a  limited 
degree,  its  population-based 
construction  benchmarks  with  the 
agreement  of  the  Public  Safety 
Broadband  Licensee  and  the  prior 
approval  of  the  Commission,  where 
such  a  modification  would  better  serve 
to  meet  commercial  and  public  safety 
needs. 

(3)  The  Upper  700  MHz  D  Block 
licensee  shall  meet  the  population 
benchmarks  based  on  a  performance 
schedule  specified  in  the  Network 
Sharing  Agreement,  taking  into  account 
performance  pursuant  to  §  27.1327  as 
appropriate  under  that  rule,  and  using 
the  most  recently  available  U.S.  Census 
Data.  The  network  and  signal  levels 
employed  to  meet  these  benchmarks 
must  be  adequate  for  public  safety  use, 
as  defined  in  the  Network  Sharing 
Agreement,  and  the  services  made 
available  must  include  those 
appropriate  for  public  safety  entities 
that  operate  in  those  areas.  The 
schedule  shall  include  coverage  for 
major  highways  and  interstates,  as  well 
as  such  additional  areas  that  are 
necessary  to  provide  coverage  for  all 
incorporated  communities  with  a 
population  in  excess  of  3,000,  unless  the 
Public  Safety  Broadband  Licensee  and 
the  Upper  700  MHz  D  Block  licensee 
jointly  determine,  in  consultation  with 

a  relevant  community,  that  such 
additional  coverage  will  not  provide 
significant  public  benefit. 

(4)  The  Upper  700  MHz  D  Block 
licensee  shall  demonstrate  compliance 
with  performance  requirements  by  filing 
a  construction  notification  with  the 
Commission  within  15  days  of  the 
expiration  of  the  relevant  benchmark,  in 
accordance  with  the  provisions  set  forth 
in  §  1.946(d)  of  this  chapter.  The 
licensee  must  certify  whether  it  has  met 
the  relevant  performance  requirement 
and  must  file  a  description  and 
certification  of  the  areas  for  which  it  is 
providing  service.  The  construction 
notifications  must  include  the 
following: 

(i)  Certifications  of  the  areas  that  were 
scheduled  for  construction  and  service 
by  that  date  under  the  Network  Sharing 
Agreement  for  which  it  is  providing 
service,  the  type  of  service  it  is 
providing  for  each  area,  and  the  type  of 
technology  it  is  utilizing  to  provide  this 
service. 

(ii)  Electronic  coverage  maps  and 
supporting  technical  documentation 
providing  the  assumptions  used  by  the 
licensee  to  create  the  coverage  maps, 
including  the  propagation  model  and 


the  signal  strength  necessary  to  provide 
service. 

(n)  At  the  end  of  its  license  term,  the 
Upper  700  MHz  D  Block  licensee  must, 
in  order  to  renew  its  license,  make  a 
showing  of  its  success  in  meeting  the 
material  requirements  set  forth  in  the 
Network  Sharing  Agreement  as  well  as 
all  other  license  conditions,  including 
the  performance  benchmark 
requirements  set  forth  in  this  section. 

§27.15  [Amended] 

■  19.  Amend  §  27.15  by  revising 
paragraph  (d)  to  read  as  follows: 

§  27.1 5  Geographic  partitioning  and 
spectrum  disaggregation. 
***** 

(d)  Compliance  with  construction 
requirements — (1)  Partitioning,  (i) 

Except  for  WCS  licensees  holding 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands, 

Block  B  in  the  704-710  MHz  and  734- 
740  MHz  bands.  Block  E  in  the  722-728 
MHz  band,  Blocks  C,  Cl,  and  C2  in  the 
746-757  MHz  and  776-787  MHz  bands, 
and  Block  D  in  the  758-763  MHz  and 
788-793  MHz  bands,  the  following  rules 
apply  to  WCS  and  AWS  licensees 
holding  authorizations  for  purposes  of 
implementing  the  construction 
requirements,  set  forth  in  §  27.14.  Parties 
to  partitioning  agreements  have  two 
options  for  satisfying  the  construction 
requirements  set  forth  in  §  27.14.  Under 
the  first  option,  the  partitioner  and 
partitionee  each  certifies  that  it  will 
independently  satisfy  the  substantial 
service  requirement  for  its  respective 
partitioned  area.  If  a  licensee 
subsequently  fails  to  meet  its  substantial 
service  requirement,  its  license  will  be 
subject  to  automatic  cancellation 
without  further  Commission  action. 
Under  the  section  option,  the  partitioner 
certifies  that  it  has  met  or  will  meet  the 
substantial  service  requirement  for  the 
entire,  pre-partitioned  geographic 
service  area.  If  the  partitioner 
subsequently  fails  to  meet  its  substantial 
service  requirement,  only  its  license 
will  be  subject  to  automatic  cancellation 
without  further  Commission  action. 

(ii)  For  WCS  licensees  holding 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands. 
Block  B  in  the  704-710  MHz  and  734- 
740  MHz  bands.  Block  E  in  the  722-728 
MHz  band,  and  Blocks  C,  Cl,  and  C2  in 
the  746-757  MHz  and  776-787  MHz 
bands,  the  following  rules  apply  for 
purposes  of  implementing  the 
construction  requirements  set  forth  in 
§  27.14.  Parties  to  partitioning 
agreements  have  two  options  for 
satisfying  the  construction  requirements 
set  forth  in  §  27.14.  Under  the  first 


option,  the  pculitioner  and  partitionee 
each  certifies  that  they  will  collectively 
share  responsibility  for  meeting  the 
construction  requirement  for  the  entire 
pre-partition  geographic  license  area.  If 
the  partitioner  and  partitionee 
collectively  fail  to  meet  the  construction 
requirement,  then  both  the  partitioner 
and  partitionee  will  be  subject  to  the 
consequences  enumerated  in  §  27.14(g) 
and  (h)  for  this  failure.  Under  the 
second  option,  the  partitioner  and 
partitionee  each  certifies  that  it  will 
independently  meet  the  construction 
requirement  for  its  respective 
partitioned  license  area.  If  the 
partitioner  or  partitionee  fails  to  meet 
the  construction  requirement  for  its 
respective  partitioned  license  area,  then 
the  consequences  for  this  failure  shall 
be  those  enumerated  in  §  27.14(g)  and 

(h). 

(2)  Disaggregation,  (i)  Except  for  WCS 
licensees  holding  authorizations  for 
Block  A  in  the  698-704  MHz  and  728- 
734  MHz  bands.  Block  B  in  the  704-710 
MHz  and  734-740  MHz  bands.  Block  E 
in  the  722-728  MHz  band,  and  Blocks 
C,  Cl,  and  C2  in  the  746-757  MHz  and 
776-787  MHz  bands,  and  Block  D  in  the 
758-763  MHz  and  788-793  MHz  bands, 
the  following  rules  apply  to  WCS  and 
AWS  licensees  holding  authorizations 
for  purposes  of  implementing  the 
construction  requirements  set  forth  in 
§  27.14.  Parties  to  disaggregation 
agreements  have  two  options  for 
satisfying  the  construction  requirements 
set  forth  in  §  27.14.  Under  the  first 
option,  the  disaggregator  and 
disaggregatee  each  certifies  that  it  will 
share  responsibility  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  the  parties 
choose  this  option  and  either  party 
subsequently  fails  to  satisfy  its 
substantial  service  responsibility,  both 
parties’  licenses  will  be  subject  to 
forfeiture  without  further  Commission 
action.  Under  the  second  option,  both 
parties  certify  either  that  the 
disaggregator  or  the  disaggregatee  will 
meet  the  substantial  service  requirement 
for  the  geographic  service  area.  If  the 
parties  choose  this  option,  and  the  party 
responsible  subsequently  fails  to  meet 
the  substantial  service  requirement, 
only  that  party’s  license  will  be  subject 
to  forfeiture  without  further 
Commission  action. 

(ii)  For  WCS  licensees  holding 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands. 
Block  B  in  the  704-710  MHz  and  734- 
740  MHz  bands.  Block  E  in  the  722-728 
MHz  band,  and  Blocks  C,  Cl,  and  C2  in 
the  746-757  MHz  and  776-787  MHz 
bands,  the  following  rules  apply  for 
purposes  of  implementing  the 
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construction  requirements  set  forth  in 
§  27.14.  If  either  the  disaggregator  or  the 
disaggregatee  meets  the  construction 
requirements  set  forth  in  §  27.14,  then 
these  requirements  will  he  considered  to 
he  satisfied  for  both  parties.  If  neither 
the  disaggregator  nor  the  disaggregatee 
meets  the  construction  requirements, 
then  both  parties  will  be  subject  to  the 
consequences  enumerated  in  §  27.14(g) 
and  (h)  for  this  failure. 

■  20.  Add  §  27.16  to  subpart  B  to  read 
as  follows: 

§  27.1 6  Network  access  requirements  for 
Block  C  in  the  746-757  and  776-787  MHz 
bands. 

(a)  Applicability.  This  section  shall 
apply  only  to  the  authorizations  for 
Block  C  in  the  746-757  and  776-787 
MHz  bands  assigned  and  only  if  the 
results  of  the  first  auction  in  which 
licenses  for  such  authorizations  are 
offered  satisfied  the  applicable  reserve 
price. 

(b)  Use  of  devices  and  applications. 
Licensees  offering  service  on  spectrum 
subject  to  this  section  shall  not  deny, 
limit,  or  restrict  the  ability  of  their 
customers  to  use  the  devices  and 
applications  of  their  choice  on  the 
licensee’s  C  Block  network,  except: 

(1)  Insofar  as  such  use  would  not  be 
compliant  with  published  technical 
standards  reasonably  necessary  for  the 
management  or  protection  of  the 
licensee’s  network,  or 

(2)  As  required  to  comply  with  statute 
or  applicable  government  regulation. 

(c)  Technical  standards.  For  purposes 
of  paragraph  (b)(1)  of  this  section: 

(1)  Standards  shall  include  technical 
requirements  reasonably  necessary  for 
third  parties  to  access  a  licensee’s 
network  via  devices  or  applications 
without  causing  objectionable 
interference  to  other  spectrum  users  or 
jeopardizing  network  security.  The 
potential  for  excessive  bandwidth 
demand  alone  shall  not  constitute 
grounds  for  denying,  limiting  or 
restricting  access  to  the  network. 

(2)  To  the  extent  a  licensee  relies  on 
standards  established  by  an 
independent  standards-setting  body 
which  is  open  to  participation  by 
representatives  of  service  providers, 
equipment  manufacturers,  application 
developers,  consumer  organizations, 
and  other  interested  parties,  the 
standards  will  carry  a  presumption  of 
reasonableness. 

(3)  A  licensee  shall  publish  its 
technical  standards,  which  shall  be  non¬ 
proprietary,  no  later  than  the  time  at 
which  it  makes  such  standards  available 
to  any  preferred  vendors,  so  that  the 
standards  are  readily  available  to 
customers,  equipment  manufacturers. 


application  developers,  and  other 
parties  interested  in  using  or  developing 
products  for  use  on  a  licensee’s 
networks. 

(d)  Access  requests.  (1)  Licensees 
shall  establish  and  publish  clear  and 
reasonable  procedures  for  parties  to  seek 
approval  to  use  devices  or  applications 
on  the  licensees’  networks.  A  licensee 
must  also  provide  to  potential 
customers  notice  of  the  customers’ 
rights  to  request  the  attachment  of  a 
device  or  application  to  the  licensee’s 
network,  and  notice  of  the  licensee’s 
process  for  customers  to  make  such 
requests,  including  the  relevant  network 
criteria. 

(2)  If  a  licensee  determines  that  a 
request  for  access  would  violate  its 
technical  standards  or  regulatory 
requirements,  the  licensee  shall 
expeditiously  provide  a  written 
response  to  the  requester  specifying  the 
basis  for  denying  access  and  providing 
an  opportunity  for  the  requester  to 
modify  its  request  to  satisfy  the 
licensee’s  concerns. 

(e)  Handset  locking  prohibited.  No 
licensee  may  disable  features  on 
handsets  it  provides  to  customers,  to  the 
extent  such  features  are  compliant  with 
the  licensee’s  standards  pursuant  to 
paragraph  (b)of  this  section,  nor 
configure  handsets  it  provides  to 
prohibit  use  of  such  handsets  on  other 
providers’  networks. 

(f)  Burden  of  proof.  Once  a 
complainant  sets  forth  a  prima  facie 
case  that  the  C  Block  licensee  has 
refused  to  attach  a  device  or  application 
in  violation  of  the  requirements  adopted 
in  this  section,  the  licensee  shall  have 
the  burden  of  proof  to  demonstrate  that 
it  has  adopted  reasonable  network 
standards  and  reasonably  applied  those 
standards  in  the  complainant’s  case. 
Where  the  licensee  bases  its  network 
restrictions  on  industry-wide  consensus 
standards,  such  restrictions  would  be 
presumed  reasonable. 

■  21.  Section  27.50  is  amended  by 
revising  paragraphs  (b)(1)  through 
(b)(12),  (c)(5),  (c)(7),  (c)(8).  (c)(ll).  and 
by  revising  tables  1,2,3,  and  4  at  the 
end  of  the  section. 

§  27.50  Power  and  antenna  height  limits. 
***** 

(b)  *  *  * 

(1)  Fixed  and  base  stations 
transmitting  a  signal  in  the  757-758  and 
775-776  MHz  bands  must  not  exceed  an 
effective  radiated  power  (ERP)  of  1000 
watts  and  an  antenna  height  of  305  m 
height  above  average  terrain  (HAAT), 
except  that  antenna  heights  greater  than 
305  m  HAAT  are  permitted  if  power 
levels  are  reduced  below  1000  watts 


ERP  in  accordance  with  Table  1  of  this 
section. 

(2)  Fixed  and  base  stations 
transmitting  a  signal  in  the  746-757 
MHz,  758-763  MHz,  776-787  MHz,  and 
788-793  MHz  bands  with  an  emission 
bandwidth  of  1  MHz  or  less  must  not 
exceed  an  ERP  of  1000  watts  and  an 
antenna  height  of  305  m  HAAT,  except 
that  antenna  heights  greater  than  305  m 
HAAT  are  permitted  if  power  levels  are 
reduced  below  1000  watts  ERP  in 
accordance  with  Table  1  of  this  section. 

(3)  Fixed  and  base  stations  located  in 
a  county  with  population  density  of  100 
or  fewer  persons  per  square  mile,  based 
upon  the  most  recently  available 
population  statistics  from  the  Bureau  of 
the  Census,  and  transmitting  a  signal  in 
the  746-757  MHz,  758-763  MHz,  776- 
787  MHz,  and  788-793  MHz  bands  with 
an  emission  bandwidth  of  1  MHz  or  less 
must  not  exceed  an  ERP  of  2000  watts 
and  an  antenna  height  of  305  m  HAAT, 
except  that  antenna  heights  greater  than 
305  m  HAAT  are  permitted  if  power 
levels  are  reduced  below  2000  watts 
ERP  in  accordance  with  Table  2  of  this 
section. 

(4)  Fixed  and  base  stations 
transmitting  a  signal  in  the  746-757 
MHz.  758-763  MHz.  776-787  MHz,  and 
788-793  MHz  bands  with  an  emission 
bandwidth  greater  than  1  MHz  must  not 
exceed  an  ERP  of  1000  watts/MHz  and 
an  antenna  height  of  305  m  HAAT, 
except  that  antenna  heights  greater  than 
305  m  HAAT  are  permitted  if  power 
levels  are  reduced  below  1000  watts/ 
MHz  ERP  accordance  with  Table  3  of 
this  section. 

(5)  Fixed  and  base  stations  located  in 
a  county  with  population  density  of  100 
or  fewer  persons  per  square  mile,  based 
upon  the  most  recently  available 
population  statistics  from  the  Bureau  of 
the  Census,  and  transmitting  a  signal  in 
the  746-757  MHz,  758-763  MHz,  776- 
787  MHz,  and  788-793  MHz  bands  with 
an  emission  bandwidth  greater  than  1 
MHz  must  not  exceed  an  ERP  of  2000 
watts/MHz  and  an  antenna  height  of  305 
m  HAAT,  except  that  antenna  heights 
greater  than  305  m  HAAT  are  permitted 
if  power  levels  are  reduced  below  2000 
watts/MHz  ERP  in  accordance  with 
Table  4  of  this  section. 

(6)  Licensees  of  fixed  or  base  stations 
transmitting  a  signal  in  the  746-757 
MHz,  758-763  MHz,  776-787  MHz,  and 
788-793  MHz  bands  at  an  ERP  greater 
than  1000  watts  must  comply  with  the 
provisions  set  forth  in  paragraph  (b)(8) 
of  this  section  and  §  27.55(c). 

(7)  Licensees  seeking  to  operate  a 
fixed  or  base  station  located  in  a  county 
with  population  density  of  100  or  fewer 
persons  per  square  mile,  based  upon  the 
most  recently  available  population 
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statistics  from  the  Bureau  of  the  Census, 
and  transmitting  a  signal  in  the  746-757 
MHz,  758-763  MHz,  776-787  MHz,  and 
788-793  MHz  bands  at  an  ERP  greater 
than  1000  watts  must: 

(i)  coordinate  in  advance  with  all 
licensees  authorized  to  operate  in  the 
698-763  MHz,  775-793,  and  805-806 
MHz  bands  within  120  kilometers  (75 
miles)  of  the  base  or  fixed  station; 

(ii)  coordinate  in  advance  with  all 
regional  planning  committees,  as 
identified  in  §90.527  of  this  chapter, 
with  jurisdiction  within  120  kilometers 
(75  miles)  of  the  base  or  fixed  station. 

(8)  Licensees  authorized  to  transmit  in 
the  746-757  MHz,  758-763  MHz,  776- 
787  MHz,  and  788-793  MHz  bands  and 
intending  to  operate  a  base  or  fixed 
station  at  a  power  level  permitted  under 
the  provisions  of  paragraph  (b)(6)  of  this 
section  must  provide  advanced  notice  of 
such  operation  to  the  Commission  and 
to  licensees  authorized  in  their  area  of 
operation.  Licensees  who  must  be 
notified  are  all  licensees  authorized  to 
operate  in  the  763-775  MHz  and  793- 
805  MHz  bands  under  part  90  of  this 
chapter  within  75  km  of  the  base  or 
fixed  station  and  all  regional  planning 
committees,  as  identified  in  §90.527  of 
this  chapter,  with  jurisdiction  within  75 
km  of  the  base  or  fixed  station. 
Notifications  must  provide  the  location 
and  operating  parameters  of  the  base  or 
fixed  station,  including  the  .station’s 
ERP,  antenna  coordinates,  antenna 
height  above  ground,  and  vertical 
antenna  pattern,  and  such  notifications 
must  be  provided  at  least  90  days  prior 
to  the  commencement  of  station 
operation. 

(9)  Control  stations  and  mobile 
stations  transmitting  in  the  746-757 
MHz,  758-763  MHz,  776-793  MHz,  and 
805-806  MHz  bands  and  fixed  stations 
transmitting  in  the  787-788  MHz  and 
805-806  MHz  bands  are  limited  to  30 
watts  ERP. 

(10)  Portable  stations  (hand-held 
devices)  transmitting  in  the  746-757 
MHz,  758-763  MHz,  776-793  MHz,  and 
805-806  MHz  bands  are  limited  to  3 
watts  ERP. 

(11)  For  transmissions  in  the  757-758, 
775-776,  787-788,  and  805-806  MHz 
bands,  maximum  composite  transmit 
power  shall  be  measured  over  any 
interval  of  continuous  transmission 
using  instrumentation  calibrated  in 
terms  of  RMS-equivalent  voltage.  The 
measurement  results  shall  be  properly 
adjusted  for  any  instrument  limitations, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  maximum 
composite  measurement  for  the 


emission  in  question  over  the  full 
bandwidth  of  the  channel. 

(12)  For  transmissions  in  the  746-757, 
758-763,  776-787,  and  788-793  MHz 
bands,  licensees  may  employ  equipment 
operating  in  compliance  with  either  the 
measurement  techniques  described  in 
paragraph  (b)(ll)  of  this  section  or  a 
Commission-approved  average  power 
technique.  In  both  instances,  equipment 
employed  must  be  authorized  in 
accordance  with  the  provisions  of 
§27.51. 

(c)  *  *  * 

(5)  Licensees  seeking  to  operate  a 
fixed  or  base  station  located  in  a  county 
with  population  density  of  100  or  fewer 
persons  per  square  mile,  based  upon  the 
most  recently  available  population 
statistics  from  the  Bureau  of  the  Census, 
and  transmitting  a  signal  at  an  ERP 
greater  than  1000  watts  must: 

(i)  coordinate  in  advance  with  all 
licensees  authorized  to  operate  in  the 
698-763  MHz,  775-793,  and  805-806 
MHz  bands  within  120  kilometers  (75 
miles)  of  the  base  or  fixed  station; 

(ii)  coordinate  in  advance  with  all 
regional  planning  committees,  as 
identified  in  §§90.527  of  this  chapter, 
with  jurisdiction  within  120  kilometers 
(75  miles)  of  the  base  or  fixed  station. 

i(  A  .  4r  4:  it 

(7)  A  licensee  authorized  to  operate  in 
the  710-716,  716-722,  or  740-746  MHz 
bands,  or  in  any  unpaired  spectrum 
blocks  within  the  698-746  MHz  band, 
may  operate  a  fixed  or  base  station  at  an 
ERP  up  to  a  total  of  50  kW  within  its 
authorized,  6  MHz  spectrum  block  if  the 
licensee  complies  with  the  provisions  of 
§  27.55(b).  The  antenna  height  for  such 
stations  is  limited  only  to  the  extent 
required  to  satisfy  the  requirements  of 

§  27.55(b). 

(8)  Licensees  intending  to  operate  a 
base  or  fixed  station  at  a  power  level 
permitted  under  the  provisions  of 
paragraph  (c)(6)  of  this  section  must 
provide  advanced  notice  of  such 
operation  to  the  Commission  and  to 
licensees  authorized  in  their  area  of 
operation.  Licensees  who  must  be 
notified  are  all  licensees  authorized 
under  this  part  to  operate  on  an  adjacent 
spectrum  block  within  75  km  of  the  base 
or  fixed  station.  Notifications  must 
provide  the  location  and  operating 
parameters  of  the  base  or  fixed  station, 
including  the  station’s  ERP,  antenna 
coordinates,  antenna  height  above 
ground,  and  vertical  antenna  pattern, 
and  such  notifications  must  be  provided 
at  least  90  days  prior  to  the 
commencement  of  station  operation. 

it  it  it  it  it 

(11)  Licensees  may  employ  equipment 
operating  in  compliance  with  either  the 


measurement  techniques  described  in 
paragraph  (b)(ll)  of  this  section  or  a 
Commission-approved  average  power 
technique.  In  both  instances,  equipment 
employed  must  be  authorized  in 
accordance  with  the  provisions  of 
§27.51. 

***** 

Table  1  to  §27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
757-758  AND  775-776  MHZ  BANDS 
AND  FOR  Base  and  Fixed  Stations 
IN  THE  698-757  MHz,  758-763 
MHz,  776-787  MHz  AND  788-793 
MHz  Bands  Transmitting  a  Sig¬ 
nal  With  an  Emission  Bandwidth 
OF  1  MHz  OR  Less 


Antenna  height  (AAT)  in 

meters  ! 

(feet)  i 

Effective  radi¬ 
ated  power 
(ERP) 
(watts) 

Above  1372  (4500) . 

65 

Above  1220  (4000)  To  1372 

(4500)  . 

70 

Above  1067  (3500)  To  1220 

(4000)  . 

75 

Above  915  (3000)  To  1067 

(3500)  . 

100 

Above  763  (2500)  To  915 

(3000)  . 

140 

Above  610  (2000)  To  763 

(2500)  . 

200 

Above  458  (1500)  To  610 

(2000)  . 

350 

Above  305  (1000)  To  458 

(1500)  . 

600 

Up  to  305  (1000)  . 

1000 

Table  2  to  §27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
698-757  MHz,  758-763  MHz, 
776-787  MHz  AND  788-793  MHZ 
Bands  Transmitting  a  Signal 
With  an  Emission  Bandwidth  of  1 
MHz  OR  Less 


Antenna  height  (AAT)  in  ! 
meters  1 

(feet)  I 

Effective  radi¬ 
ated  power 
(ERP) 
(watts) 

Above  1372  (4500) . 

Above  1220  (4000)  To  1372 

130 

(4500)  . 

Above  1067  (3500)  To  1220 

140 

(4000)  . 

Above  915  (3000)  To  1067 

150 

(3500)  . 

Above  763  (2500)  To  915 

200 

(3000)  . 

Above  610  (2000)  To  763 

280 

(2500)  . 

Above  458  (1500)  To  610 

400 

(2000)  . 

Above  305  (1000)  To  458 

700 

(1500)  . «... 

1200 
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kHz  band  segment,  for  mobile  and 
portable  stations; 


Table  2  to  §  27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
698-757  MHz,  758-763  MHz, 
776-787  MHz  AND  788-793  MHz 
Bands  Transmitting  a  Signal 
With  an  Emission  Bandwidth  of  1 
MHz  OR  Less — Continued 


Table  4  to  §27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
698-757  MHz,  758-763  MHz, 
776-787  MHz  AND  788-793  MHz 
Bands  Transmitting  a  Signal 
With  an  Emission  Bandwidth 
Greater  than  1  MHz— Continued 


Antenna  height  (AAT)  in 
meters 
(feet) 

Effective  radi¬ 
ated  power 
(ERP)  per 
MHz 

(watts/MHz ) 

Above  763  (2500)  To  915 
(3000) . 

280 

Above  610  (2000)  To  763 
(2500) . 

400 

Above  458  (1500)  To  610 
(2000) . 

700 

Above  305  (1000)  To  458 
(1500)  . 

1200 

Up  to  305  (1000)  . 

2000 

■  22.  Amend  §  27.53  as  follows: 

■  a.  Revise  paragraph  (c)  introductory 
text  and  paragraphs  (c)(1)  through  (c)(4). 

■  b.  Redesignate  paragraphs  (d)  through 
(m)  as  paragraphs  (e)  through  (n). 

■  c.  Add  new  paragraph  (d). 

■  d.  Revise  newly  redesignated 
paragraph  (e)  introductory  text. 

■  e.  Redesignate  newly  redesignated 
paragraphs  (e)(1)  through  (e)(4)  as 
paragraphs  (e)(6)  through  (e)(9). 

■  f.  Add  new  paragraphs  (e)(1)  through 
(e)(5). 

■  g.  Revise  newly  redesignated 
paragraph  (f). 

§  27.53  Emission  limits. 
***** 

(c)  For  operations  in  the  746-758 
MHz  band  and  the  776-788  MHz  hand, 
the  power  of  any  emission  outside  the 
licensee’s  frequency  hand(s)  of 
operation  shall  he  attenuated  below  the 
transmitter  power  (P)  within  the  , 
licensed  band(s)  of  operation,  measured 
in  watts,  in  accordance  with  the 
following: 

(1)  On  any  frequency  outside  the  746- 
758  MHz  hand,  the  power  of  any 
emission  shall  be  attenuated  outside  the 
band  below  the  transmitter  power  (P)  by 
at  least  43  +  10  log  (P)  dB; 

(2)  On  any  frequency  outside  the. 776- 
788  MHz  hand,  the  power  of  any 
emission  shall  he  attenuated  outside  the 
band  below  the  transmitter  power  (P)  by 
at  least  43  +  10  log  (P)  dB; 

(3)  On  all  frequencies  between  763- 
775  MHz  and  793-805  MHz,  by  a  factor 
not  less  than  76  +  10  log  (P)  dB  in  a  6.25 
kHz  band  segment,  for  base  and  fixed 
stations; 

(4)  On  all  frequencies  between  763- 
775  MHz  and  793-805  MHz,  by  a  factor 
not  less  than  65  +  10  log  (P)  dB  in  a  6.25 


***** 

(d)  For  operations  in  the  758-763 
MHz  and  788—793  MHz  hands,  the 
power  of  any  emission  outside  the 
licensee’s  frequency  hands  of  operation 
shall  be  attenuated  below  the 
transmitter  power  (P)  within  the 
licensed  band(s)  of  operation,  measured 
in  watts,  in  accordance  with  the 
following: 

(1)  On  all  frequencies  between  769- 
775  MHz  and  799-805  MHz,  by  a  factor 
not  less  than  76  +  10  log  (P)  dB  in  a  6.25 
kHz  band  segment,  for  base  and  fixed 
stations; 

(2)  On  all  frequencies  between  769- 
775  MHz  and  799-805  MHz,  by  a  factor 
not  less  than  65  +  10  log  (P)  dB  in  a  6.25 
kHz  band  segment,  for  mobile  and 
portable  stations; 

(3)  On  any  frequency  between  775- 
788  MHz,  above  805  MHz,  and  below 
•758  MHz,  by  at  least  43  +  10  log  (P)  dB; 

(4)  Compliance  with  the  provisions  of 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  is  based  on  the  use  of 
measurement  instrumentation  such  that 
the  reading  taken  with  any  resolution 
bandwidth  setting  should  be  adjusted  to 
indicate  spectral  energy  in  a  6.25  kHz 
segment; 

(5)  Compliance  with  the  provisions  of 
paragraph  (d)(3)  of.this  section  is  based 
on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  100  kHz  or  greater. 
However,  in  the  100  kHz  hands 
immediately  outside  and  adjacent  to  the 
frequency  block,  a  resolution  bandwidth 
of  at  least  30  kHz  may  be  employed. 

(e)  For  operations  in  the  775-776 
MHz  and  805-806  MHz  bands, 
transmitters  must  comply  with  either 
paragraphs  (e)(1)  to  (e)(5)  of  this  section 
or  the  ACP  emission  limitations  set 
forth  in  paragraphs  (e)(6)  to  (e)(9)  of  this 
section. 

(1)  On  all  frequencies  between  763- 
775  MHz  and  793-805  MHz,  the  power 
of  any  emission  outside  the  licensee’s 
frequency  hands  of  operation  shall  be 
attenuated  below  the  transmitter  power 
(P)  within  the  licensed  band(s)  of 
operation,  measured  in  watts,  by  a  factor 
not  less  than  76  +  10  log  (P)  dB  in  a  6.25 
kHz  band  segment,  for  base  and  fixed 
stations; 

(2)  On  all  frequencies  between  763- 
775  MHz  and  793-805  MHz,  the  power 
of  any  emission  outside  the  licensee’s 
frequency  hands  of  operation  shall  be 
attenuated  below  the  transmitter  power 
(P)  within  the  licensed  band(s)  of 
operation,  measured  in  watts,  hy  a  factor 
not  less  than  65  +  10  log  (P)  dB  in  a  6.25 
kHz  hand  segment,  for  mobile  and 
portable  stations; 


Antenna  height  (AAT)  in  | 
meters  i 

(feet) 

Effective  radi¬ 
ated  power 
(ERP) 
(watts) 

Up  to  305  (1000)  . 

2000 

Table  3  to  §  27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
698-757  MHz,  758-763  MHZ, 
776-787  MHz  AND  788-793  MHz 


Bands  Transmitting 
With  an  Emission 
Greater  than  1  MHz 

A  Signal 
Bandwidth 

I 

Effective  radi- 

Antenna  height  (AAT)  in 

ated  power 

meters 

(ERP)  per 

(feet) 

MHz 

(watts/MHz) 

Above  1372  (4500) . 

65 

Above  1220  (4000)  To  1372 

(4500)  . 

70 

Above  1067  (3500)  To  1220 

(4000) . 

75 

Above  915  (3000)  To  1067 

(3500) . 

100 

Above  763  (2500)  To  915 

(3000) . 

140 

Above  610  (2000)  To  763 

(2500)  . 

200 

Above  458  (1500)  To  610 

(2000) . 

350 

Above  305  (1000)  To  458 

(1500) . 

600 

Up  to  305  (1000)  . 

1000 

Table  4  to  §  27.50.— Permissible 
Power  and  Antenna  Heights  for 
Base  and  Fixed  Stations  in  the 
698-757  MHz,  758-763  MHZ, 
776-787  MHz  AND  788-793  MHZ 


Bands  Transmitting 
With  an  Emission 
Greater  than  1  MHz 

A  Signal 
Bandwidth 

I 

Effective  radi- 

Antenna  height  (AAT)  in 

ated  power 

meters 

(ERP)  per 

(feet) 

MHz 

(watts/MHz ) 

Above  1372  (4500)  . . 

130 

Above  1220  (4000)  To  1372 

(4500) . 

140 

Above  1067  (3500)  To  1220 

(4000) . 

150 

Above  915  (3000)  To  1067 

(3500) . 

200 
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(3)  On  any  frequency  outside  the  775- 
776’ MHz  and  805-806  MHz  hands,  the 
power  of  any  emission  shall  he 
attenuated  outside  the  band  below  the 
transmitter  power  (P)  within  the 
licensed  band(s)  of  operation,  measured 
in  watts,  by  at  least  43  +  10  log  (P)  dB; 

(4)  Compliance  with  the  provisions  of 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  is  based  on  the  use  of 
measurement  instrumentation  such  that 
the  reading  taken  with  any  resolution 
bandwidth  setting  should  be  adjusted  to 
indicate  spectral  energy  in  a  6.25  kHz 
segment; 

(5)  Compliance  with  the  provisions  of 
paragraph  (e)(3)  of  this  section  is  based 
on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  100  kHz  or  greater. 
However,  in  the  100  kHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block,  a  resolution  bandwidth 
of  at  least  30  kHz  may  be  employed. 

*  Vr  *  *  * 

(f)  For  operations  in  the  746-763 
MHz,  775-793  MHz,  and  805-806  MHz 
bands,  emissions  in  the  band  1559-1610 
MHz  shall  be  limited  to  -  70  dBW/MHz 
equivalent  isotropically  radiated  power 
(EIRP)  for  wideband  signals,  and  —80 
dBW  EIRP  for  discrete  emissions  of  less 
than  700  Hz  bandwidth.  For  the  purpose 
of  equipment  authorization,  a 
transmitter  shall  be  tested  with  an 
antenna  that  is  representative  of  the 
type  that  will  be  used  with  the 
equipment  in  normal  operation. 
***** 

■  23.  Section  27.55  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(2)  and  (c)  to  read  as 
follows: 

§  27.55  Power  strength  limits. 

(a)  *  *  * 

(2)  698-758  and  775-787  MHz  bands: 
40  dBpV/m. 

***** 

(c)  Power  flux  density  limit  for 
stations  operating  in  the  746-757  MHz, 
758-763  MHz,  776-787  MHz,  and  788- 
793  MHz  bands.  For  base  and  fixed 
stations  operating  in  the  746-757  MHz, 
758-763  MHz,  776-787  MHz,  and  788- 
793  MHz  bands  in  accordance  with  the 
provisions  of  §  27.50(b)(6),  the  power 
flux  density  that  would  be  produced  by 
such  stations  through  a  combination  of 
antenna  height  and  vertical  gain  pattern 
must  not  exceed  3000  microwatts  per 
square  meter  on  the  ground  over  the 
area  extending  to  1  km  from  the  base  of 
the  antenna  mounting  structure. 

■  24.  Section  27.57  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  27.57  International  coordination. 
***** 

(b)  Operation  in  the  698-763  MHz, 
775-793  MHz,  and  805-806  MHz  bands 
is  subject  to  international  agreements 
between  Mexico  and  Canada.  Unless 
otherwise  modified  by  international 
treaty,  licenses  must  not  cause 
interference  to,  and  must  accept  harmful 
interference  from,  television  broadcast 
operations  in  Mexico  and  Canada. 
***** 

■  25.  Section  27.60  is  revised  to  read  as 
follows:  ' 

§  27.60  TV/DTV  interference  protection 
criteria. 

Base,  fixed,  control,  and  mobile 
transmitters  in  the  698-763  MHz,  775- 
793  MHz,  and  805-806  MHz  frequency 
bands  must  be  operated  only  in 
accordance  with  the  rules  in  this  section 
to  reduce  the  potential  for  interference 
to  public  reception  of  the  signals  of 
existing  TV  and  DTV  broadcast  stations 
transmitting  on  TV  Channels  51  through 
68. 

(a)  D/U  ratios.  Licensees  must  choose 
site  locations  that  are  a  sufficient 
distance  from  co-channel  and  adjacent 
channel  TV  and  DTV  stations,  and/or 
must  use  reduced  transmitting  power  or 
transmitting  antenna  height  such  that 
the  following  minimum  desired  signal- 
to-undesired  signal  ratios  (D/U  ratios) 
are  met. 

(1)  The  minimum  D/U  ratio  for  co¬ 
channel  stations  is: 

(1)  40  dB  at  the  hypothetical  Grade  B 
contour  (64  dBpV/m)  (88.5  kilometers 
(55  miles))  of  the  TV  station; 

(ii)  For  transmitters  operating  in  the 
698-746  MHz  frequency  band,  23  dB  at 
the  equivalent  Grade  B  contour  (41 
dB|xV/m)  (88.5  kilometers  (55  miles))  of 
the  DTV  station;  or 

(iii)  For  transmitters  operating  in  the 
746-763  MHz,  775-793  MHz,  and  805- 
806  MHz  frequency  bands,  17  dB  at  the 
equivalent  Grade  B  contour  (41  dBpV/ 
m)  (88.5  kilometers  (55  miles))  of  the 
DTV  station. 

(2)  The  minimum  D/U  ratio  for 
adjacent  channel  stations  is  0  dB  at  the 
hypothetical  Grade  B  contour  (64  dBpV/ 
m)  (88.5  kilometers  (55  miles))  of  the  TV 
station  or  -  23  dB  at  the  equivalent 
Grade  B  contour  (_41  dBpV/m)  (88.5 
kilometers  (55  miles))  of  the  DTV 
station. 

(b)  TV  stations  and  calculation  of 
contours.  The  methods  used  to  calculate 
TV  contours  and  antenna  heights  above 
average  terrain  are  given  in  §§  73.683 
and  73. 684  of  this  chapter.  Tables  to 
determine  the  necessary  minimum 
distance  from  the  698-763  MHz,  775- 
793  MHz,  and  805-806  MHz  station  to 


the  TV/DTV  station,  assuming  that  the 
TV/DTV  station  has  a  hypothetical  or 
equivalent  Grade  B  contour  of  88.5 
kilometers  (55  miles),  are  located  in 
§  90.309  of  this  chapter  and  labeled  as 
Tables  B,  D,  and  E.  Values  between 
those  given  in  the  tables  may  be 
determined  by  linear  interpolation. 
Distances  for  station  parameters  greater 
than  those  indicated  in  the  tables 
should  be  calculated  in  accordance  with 
the  required  D/U  ratios,  as  provided  in 
paragraph  (a)  of  this  section.  The 
locations  of  existing  and  proposed 
TV/DTV  stations  during  the  period  of 
transition  from  analog  to  digital  TV 
service  are  given  in  part  73  of  this 
chapter  and  in  the  final  proceedings  of 
MM  Docket  No.  87-268. 

(1)  Licensees  of  stations  operating 
within  the  ERP  and  HAAT  limits  of 
§  27.50  must  select  one  of  four  methods 
to  meet  the  TV/DTV  protection 
requirements,  subject  to  Commission 
approval: 

(1)  Utilize  the  geographic  separation 
specified  in  Tables  B,  D,  and  E  of 

§  90.309  of  this  chapter,  as  appropriate; 

(ii)  When  station  parameters  are 
greater  than  those  indicated  in  the 
tables,  calculate  geographic  separation 
in  accordance  with  the  required  D/U 
ratios,  as  provided  in  paragraph  (a)  of 
this  section; 

(iii)  Submit  an  engineering  study 
justifying  the  proposed  separations 
based  on  the  parameters  of  the  land 
mobile  station  and  the  parameters, 
including  authorized  and/or  applied  for 
facilities,  of  the  TV/DTV  station(s)  it  is 
trying  to  protect;  or, 

(iv)  Obtain  written  concurrence  from 
the  applicable  TV/DTV  station(s).  If  this 
method  is  chosen,  a  copy  of  the 
agreement  must  be  submitted  with  the 
application. 

(2)  The  following  is  the  method  for 
geographic  separations,  (i)  Base  and 
fixed  stations  that  operate  in  the  746- 
763  MHz,  775-787  MHz,  and  788-793 
MHz  bands  having  an  antenna  height 
(HAAT)  less  than  152  m.  (500  ft.)  shall 
afford  protection  to  co-channel  and 
adjacent  channel  TV/DTV  stations  in 
accordance  with  the  values  specified  in 
Table  B  (co-channel  frequencies  based 
on  40  dB  protection)  and  Table  E 
(adjacent  channel  frequencies  based  on 
0  dB  protection)  in  §  90.309  of  this 
chapter.  Base  and  fixed  stations  that 
operate  in  the  698-746  MHz  band 
having  an  antenna  height  (HAAT)  less 
than  152  m.  (500  ft.)  shall  afford 
protection  to  adjacent  channel  DTV 
stations  in  accordance  with  the  values 
specified  in  Table  E  in  §  90.309  of  this 
chapter,  shall  afford  protection  to  co¬ 
channel  DTV  stations  by  providing  23 
dB  protection  to  such  stations’ 
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equivalent  Grade  B  contour  (41 
dB|iV/m),  and  shall  afford  protection  to 
co-channel  and  adjacent  channel  TV 
stations  in  accordance  with  the  values 
specified  in  Table  B  (co-channel 
frequencies  based  on  40  dB  protection) 
and  Table  E  (adjacent  channel 
frequencies  based  on  0  dB  protection)  in 
§  90.309  of  this  chapter.  For  base  and 
fixed  stations  having  an  antenna  height 
(HAAT)  between  152-914  meters  (500- 
3,000  ft.)  the  effective  radiated  power 
must  be  reduced  below  1  kilowatt  in 
accordance  with  the  values  shown  in 
the  power  reduction  graph  in  Figure  B 
in  §  90.309  of  this  chapter.  For  heights 
of  more  than  152  m.  (500  ft.)  above 
average  terrain,  the  distance  to  the  radio 
path  horizon  will  be  calculated 
assuming  smooth  earth.  If  the  distance 
so  determined  equals  or  exceeds  the 
distance  to  the  hypothetical  or 
equivalent  Grade  B  contour  of  a  co¬ 
channel  TV/DTV  station  (j.e.,  it  exceeds 
the  distance  from  the  appropriate  Table 
in  §  90.309  of  this  chapter  to  the 
relevant  TV/DTV  station),  an 
authorization  will  not  be  granted  unless 
it  can  be  shown  in  an  engineering  study 
(see  paragraph  (b)(l)(iii)  of  this  section) 
that  actual  terrain  considerations  are 
such  as  to  provide  the  desired 
protection  at  the  actual  Grade  B  contour 
(64  dBpV/m  for  TV  and  41  dBpV/m  for 
DTV  stations)  or  unless  the  effective 
radiated  power  will  be  further  reduced 
so  that,  assuming  free  space  attenuation, 
the  desired  protection  at  the  actual 
Grade  B  contour  (64  dBpV/m  for  TV  and 
41  dBpV/m  coverage  contour  for  DTV 
stations)  will  be  achieved.  Directions  for 
calculating  powers,  heights,  and 
reduction  curves  are  listed  in  §  90.309  of 
this  chapter  for  land  mobile  stations. 
Directions  for  calculating  coverage 
contours  are  listed  in  §  73.683  through 
73.685  of  this  chapter  for  TV  stations 
and  in  §  73.625  of  this  chapter  for  DTV 
stations. 

(ii)  Control,  fixed,  and  mobile  stations 
(including  portables)  that  operate  in  the 
787-788  MHz  and  805-806  MHz  bands 
and  control  and  mobile  stations 
(including  portables)  that  operate  in  the 
698-757  MHz,  758-763  MHz,  776-787 
MHz,  and  788-793  MHz  bands  are 
limited  in  height  and  power  and 
therefore  shall  afford  protection  to  co¬ 
channel  and  adjacent  channel  TV/DTV 
stations  in  the  following  manner: 

(A)  For  control,  fixed,  and  mobile 
stations  (including  portables)  that 
operate  in  the  787-788  MHz  and  805- 
806  MHz  bands  and  control  and  mobile 
stations  (including  portables)  that 
operate  in  the  746-757  MHz,  758-763 
MHz,  776-787  MHz,  and  788-793  MHz 
bands,  co-channel  protection  shall  be 
afforded  in  accordance  with  the  values 


specified  in  Table  D  (co-channel 
frequencies  based  on  40  dB  protection 
for  TV  stations  and  17  dB  for  DTV 
stations)  in  §  90.309  of  this  chapter. 

(B)  For  control  and  mobile  stations 
(including  portables)  that  operate  in  the 
698-746  MHz  band,  co-chaimel 
protection  shall  be  afforded  to  TV 
stations  in  accordance  with  the  values 
specified  in  Table  D  (co-channel 
frequencies  based  on  40  dB  protection) 
and  to  DTV  stations  by  providing  23  dB 
protection  to  such  stations’  equivalent 
Grade  B  contour  (41  dBpV/m). 

(C)  For  control,  fixed,  and  mobile 
stations  (including  portables)  that 
operate  in  the  787-788  MHz  and  805- 
806  MHz  bands  and  control  and  mobile 
stations  (including  portables)  that 
operate  in  the  698-757  MHz,  758-763 
MHz,  776-787  MHz,  and  788-793  MHz 
bands,  adjacent  channel  protection  shall 
be  afforded  by  providing  a  minimum 
distance  of  8  kilometers  (5  miles)  from 
all  adjacent  channel  TV/DTV  station 
hypothetical  or  equivalent  Grade  B 
contours  (adjacent  channel  frequencies 
based  on  0  dB  protection  for  TV  stations 
and  -  23  dB  for  DTV  stations). 

(D)  Since  control,  fixed,  and  mobile 
stations  may  affect  different  TV/DTV 
stations  than  the  associated  base  or 
fixed  station,  particular  care  must  be 
taken  by  applicants/licensees  to  ensure 
that  all  appropriate  TV/DTV  stations  are 
considered  (e.g.,  a  base  station  may  be 
operating  within  TV  Channel  62  and  the 
mobiles  within  TV  Channel  67,  in 
which  case  TV  Channels  61,  62,  63,  66, 
67  and  68  must  be  protected).  Control, 
fixed,  and  mobile  stations  shall  keep  a 
minimum*  distance  of  96.5  kilometers 
(60  miles)  from  all  adjacent  channel 
TV/DTV  stations.  Since  mobiles  and 
portables  are  able  to  move  and 
communicate  with  each  other,  licensees 
must  determine  the  areas  where  the 
mobiles  can  and  cannot  roam  in  order 
to  protect  the  TV/DTV  stations. 

Note  to  §27.60:  The  88.5  km  (55mi)  Grade 
B  service  contour  (64  dBpV/m)  is  based  on 
a  hypothetical  TV  station  operating  at  an 
effective  radiated  power  of  one  megawatt,  a 
transmitting  antenna  height  above  average 
terrain  of  610  meters  (2000  feet)  and  the 
Commission’s  R-6602  F(50,50)  curves.  See 
§  73.699  of  this  chapter.  Maximum  facilities 
for  TV  stations  operating  in  the  UHF  band  are 
5  megawatts  effective  radiated  power  at  an 
antenna  HAAT  of  610  meters  (2,000  feet).  See 
§  73.614  of  this  chapter.  The  equivalent 
contour  for  DTV  stations  is  based  on  a  41 
dBpV/m  signal  strength  and  the  distance  to 
the  F(50,90)  curve.  See  §  73.625  of  this 
chapter. 

■  26.  Section  27.70  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraphs  (b)(1)  and  (b)(2)  to  read 
as  follows: 


§  27.70  Information  exchange. 

(a)  Prior  notification.  Public  safety 
licensees  authorized  to  operate  in  the 
763-775  MHz  and  793-805  MHz  bands 
may  notify  any  licensee  authorized  to 
operate  in  the  746-757,  758-763,  776- 
787,  or  788-793  MHz  bands  that  they 
wish  to  receive  prior  notification  of  the 
activation  or  modification  of  the 
licensee’s  base  or  fixed  stations  in  their 
area.  Thereafter,  the  746-757,  758-763, 
776-787,  or  788-793  MHz  band  licensee 
must  provide  the  following  information 
to  the  public  safety  licensee  at  least  10 
business  days  before  a  new  base  or  fixed 
station  is  activated  or  an  existing  base 
or  fixed  station  is  modified: 
***** 

(b) *  *  * 

(1)  Allow  a  public  safety  licensee  to 
advise  the  746-757,  758-763,  776-787, 
or  788-793  MHz  band  licensee  whether 
it  believes  a  proposed  base  or  fixed 
station  will  generate  unacceptable 
interference: 

(2)  Permit  746-757,  758-763,  776- 
787,  and  788-793  MHz  band  licensees 
to  make  voluntary  changes  in  base  or 
fixed  station  parameters  when  a  public 
safety  licensee  alerts  them  to  possible 
interference;  and, 

***** 

■  27.  Section  27.303  (a)  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  27.303  Upper  700  MHz  commercial  and 
public  safety  coordination  zone. 

(a)  General.  CMRS  operators  are 
required,  prior  to  commencing 
operations  on  fixed  or  base  station 
transmitters  on  the  776-787  MHz  and 
788-793  MHz  bands  that  are  located 
within  500  meters  of  existing  or  planned 
public  safety  base  station  receivers,  to 
submit  a  description  of  their  proposed 
facility  to  a  Commission-approved 
public  safety  coordinator. 
***** 

■  28.  Section  27.501  is  revised  to  read 
as  follows: 

§  27.501  746-763  MHz,  775-793  MHz,  and 
805-806  MHz  bands  subject  to  competitive 
bidding. 

Mutually  exclusive  initial 
applications  for  licenses  in  the  746-763 
MHz,  775-793  MHz,  and  805-806  MHz 
bands  are  subject  to  competitive 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  part  1 , 
subpart  Q  of  this  chapter  will  apply 
unless  otherwise  provided  in  this 
subpart. 

■  29.  Section  27.601  is  amended  by 
revising  paragraph  (c)(1)  introductory 
text  to  read  as  follows: 
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§27.601  Authority  and  coordination 
requirements. 

***** 

(c)  *  *  * 

(1)  A  Guard  Band  licensee,  or  a 
spectrum  lessee  operating  at  775-776 
MHz  and  805-806  MHz  pursuant  to  a 
spectrum  lease  arrangement  under 
§§  1.9030  and  1.9035  of  this  chapter, 
must  notify  Commission-recognized 
public  safety  frequency  coordinators  for 
the  700  MHz  Public  Safety  band  and 
adjacent-area  Guard  Band  licensees 
within  one  business  day  after  the 
licensee  or  the  spectrum  lessee  has: 
***** 

■  30.  Add  subpart  N  to  part  27  as 
follows: 

Subpart  N — 700  MHz  Public/Private 
Partnership 

Sec. 

27.1301  Purpose  and  scope. 

27.1303  Upper  700  MHz  D  Block  license 
conditions. 

27.1305  Shared  wireless  broadband 
network. 

27.1307  Spectrum  use  in  the  network. 

27.1308  Organization  and  structure  of  the 
700  MHz  public/private  partnership. 

27.1310  Network  sharing  agreement. 

27.1315  Establishment,  execution,  and 
application  of  the  network  sharing 
agreement. 

27.1320  Failure  to  comply  with  the  NSA  or 
the  Commission’s  rules. 

27.1325  Resolution  of  disputes  after  grant  of 
the  upper  700  MHz  D  block  license. 
27.1327  Construction  requirements;  criteria 
for  renewal. 

27.1330  Local  public  safety  build-out  and 
operation. 

27.1333  Geographic  partitioning,  spectrum 
disaggregation,  license  assignment,  and 
transfer. 

27.1335  Prohibition  on  discontinuance  of 
public  safety  operations. 

27.1340  Reporting  obligations. 

§  27.1 301  Purpose  and  scope. 

The  purpose  of  this  subpart,  in 
conjunction  with  subpart  AA  of  part  90, 
is  to  establish  rules  and  procedures 
relating  to  the  700  MHz  Public/Private 
Partnership  entered  between  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license,  the  Upper  700  MHz  D 
Block  licensee,  the  Network  Assets 
Holder,  the  Operating  Company,  the 
Public  Safety  Broadband  Licensee,  and 
other  related  entities  as  the  Commission 
may  require  or  allow.  Pursuant  to  this 
partnership,  the  Upper  700  MHz  D 
Block  licensee  and  the  Operating 
Company  will  be  responsible  for 
constructing  and  operating  a 
nationwide,  shared  interoperable 
wireless  broadband  network  used  to 
provide  a  commercial  service  and  a 
broadband  network  service  for  public 
safety  entities.  The  shared  network 


assets  will  be  held  by  the  Network 
Assets  Holder  and  the  Shared  Wireless 
Broadband  Network  will  operate  on 
both  the  commercial  spectrum  licensed 
to  the  Upper  700  MHz  D  Block  licensee 
and  the  public  safety  broadband 
spectrum  licensed  to  the  Public  Safety 
Broadband  Licensee.  This  subpart  of  the 
part  27  rules  sets  forth  specific 
provisions  relating  to  the  Upper  700 
MHz  D  Block  license,  the  Upper  700 
MHz  D  Block  licensee,  and  other  related 
entities  as  the  Commission  may  require 
or  allow  with  respect  to  the  700  MHz 
Public/Private  Partnership.  Subpart  AA 
of  the  part  90  rules  sets  forth  related 
provisions  applicable  to  the  Public 
Safety  Broadband  License  and  the 
Public  Safety  Broadband  Licensee  with 
respect  to  the  700  MHz  Public/Private  - 
Partnership. 

§  27.1 303  Upper  700  MHz  D  Block  license 
conditions. 

(a)  The  winning  bidder  at  auction  of 
the  license  for  Block  D  in  the  758-763 
MHz  and  788-793  MHz  bands  will  be 
granted  the  Upper  700  MHz  D  Block 
license  only  after  this  winning  bidder 
has  entered,  with  the  Public  Safety 
Broadband  Licensee  and  other  related 
entities  as  the  Commission  may  require 
or  allow,  into  the  Network  Sharing 
Agreement  (NSA)  that  has  been 
approved  by  the  Commission,  has 
executed  such  other  agreements  as  the 
Commission  may  require  or  allow,  and 
has  met  all  other  necessary  conditions 
pertaining  to  the  award  of  this  license. 

(b)  The  Upper  700  MHz  D  Block 
licensee  shall  comply  with  all  of  the 
applicable  requirements  set  forth  in  this 
part  and  subpart,  including  the 
construction  requirements  set  forth  in 

§  27.14,  and  shall  comply  with  the  terms 
of  the  NSA  and  such  other  agreements 
as  the  Commission  may  require  or 
allow. 

(c)  The  Upper  700  MHz  D  Block 
licensee  shall  have  the  exclusive  right  to 
build  and  operate  the  shared  wireless 
broadband  network,  except  as  set  forth 
in  §§  20.1330  and  90.1430  of  this 
chapter. 

(d)  The  Upper  700  MHz  D  Block 
licensee  must  not  discontinue,  reduce, 
or  impair  service  to  public  safety  users 
unless  and  until,  pursuant  to 
Commission  procedures,  it  has  obtained 
prior  authorization  from  the 
Commission. 

(e)  The  Upper  700  MHz  D  Block 
licensee  must  provide  the  Public  Safety 
Broadband  Licensee  with  priority  access 
during^mergencies,  as  specified  in  the 
NSA. 

(f)  These  conditions  and  requirements 
will  apply  to  any  related  entities  that 
the  Commission  may  require  or  allow. 


as  provided  for  in  the  NSA  or  otherwise 
as  authorized  by  the  Commission. 

§  27.1 305  Shared  wireless  broadband 
network. 

The  Shared  Wireless  Broadband 
Network  developed  by  the  700  MHz 
Public/Private  Pcutnership  must  be 
designed  to  meet  requirements 
associated  with  a  nationwide,  public 
safety  broadband  network.  At  a 
minimum,  the  network  must 
incorporate  the  following  features: 

(a)  Design  for  operation  over  a 
broadband  technology  platform  that 
provides  mobile  voice,  video,  and  data 
capability  that  is  seamlessly 
interoperable  across  public  safety  local 
and  state  agencies,  jurisdictions,  and 
geographic  areas,  and  that  includes 
current  and  evolving  state-of-the-art 
technologies  reasonably  made  available 
in  the  commercial  marketplace  with 
features  beneficial  to  the  public  safety 
community. 

(b)  Sufficient  signal  coverage  to 
ensure  reliable  operation  throughout  the 
service  area  consistent  with  typical 
public  safety. communications  systems. 

(c)  Sufficient  robustness  to  meet  the 
reliability  and  performance 
requirements  of  public  safety. 

(d)  Sufficient  capacity  to  meet  the 
needs  of  public  safety. 

(e)  Security  and  encryption  consistent 
with  state-of-the-art  technologies. 

(f)  A  mechanism  to  automatically 
prioritize  public  safety  communications 
over  commercial  uses  on  a  real-time 
basis  consistent  with  the  requirements 
of  §27.1307. 

(g)  Operational  capabilities  consistent 
with  features  and  requirements  that  are 
typical  of  current  and  evolving  state-of- 
the-art  public  safety  systems. 

(h)  Operational  control  of  the  network 
by  the  Public  Safety  Broadband 
Licensee  to  the  extent  necessary  to 
ensure  that  public  safety  requirements 
cure  met. 

§  27.1307  Spectrum  use  in  the  network. 

(a)  Spectrum  use.  The  shared  wireless 
broadband  network  developed  by  the 
700  MHz  Public/Private  Partnership 
will  operate  using  spectrum  associated 
with  the  Upper  700  MHz  D  Block 
license  in  Ae  758-763  MHz  and  788- 
793  MHz  bands  and  the  Public  Safety 
Broadband  License  in  the  adjacent  763- 
768  MHz  and  793-798  MHz  bands. 

(b)  Access  to  spectrum  in  the  758-763 
MHz  and  788-793  MHz  bands.  The 
Upper  700  MHz  D  Block  licensee  shall 
lease  the  spectrum  rights  associated 
with  the  Upper  700  MHz  D  Block 
license  to  the  Operating  Company, 
pursuant  to  the  Commission’s  spectrum 
leasing  rules.  The  spectrum  leasing 
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arrangement  shall  be  a  long-term  de 
facto  transfer  leasing  arrangement  for 
the  entire  remaining  term  of  the  Upper 
700  MHz  D  Block  license.  If  the  Upper 
700  MHz  D  Block  license  is  renewed, 
the  parties  will  be  required  to  renew 
this  spectrum  leasing  arrangement  as 
well. 

(c)  Access  to  spectrum  in  the  763-768 
MHz  and  793-798  MHz  bands.  The 
Public  Safety  Broadband  Licensee, 
which  holds  the  Public  Safety 
Broadband  License  pursuant  to  part  90 
rules,  must  lease  the  spectrum  usage 
rights  associated  with  this  license, 
pursuant  to  a  spectrum  manager  leasing 
arrangement  set  forth  in  part  1  subpart 
X,  to  the  Upper  700  MHz  D  Block 
licensee  and  the  Operating  Company  for 
the  entire  remaining  term  of  the  Public 
Safety  Broadband  License  to  effectuate 
the  700  MHz  Public/Private  Partnership. 
The  Upper  700  MHz  D  Block  licensee 
and  the  Operating  Company  are  the  only 
entities  that  are  eligible  to  lease  the 
spectrum  usage  rights  associated  with 
the  Public  Safety  Broadband  License  to 
operate  on  the  763-768  and  793-798 
MHz  bands.  If  the  Upper  700  MHz  D 
Block  license  is  cancelled,  this  spectrum 
leasing  arrangement  will  automatically 
terminate. 

(d)  Commercial  operations  in  the  763- 
768  MHz  and  793-798  MHz  bands. 
Commercial  operations  in  the  763-768 
MHz  and  793-798  MHz  bands  through 
the  spectrum  manager  leasing 
arrangement  shall  not  cause  harmful 
interference  to  primary  users  (i.e., 
public  safety  users)  and  cannot  claim 
protection  from  harmful  interference 
from  the  primary  public  safety 
operations  in  the  763-768  MHz  and 
793-798  MHz  bands.  The  network 
providing  commercial  operations  in  the 
763-768  MHz  and  793-798  MHz  bands 
through  the  spectrum  manager  leasing 
arrangement  must  be  designed  to 
automatically  assign  priority  to  public 
safety  users,  to  the  exclusion  and/or 
immediate  preemption  of  any 
commercial  use  on  a  dynamic,  real-time 
priority  basis,  and  to  guarantee  that 
public  safety  users  suffer  no  harmful 
interference  or  interruption  or 
degradation  of  service  due  to 
commercial  operations  in  the  763-768 
MHz  and  793-798  MHz  bands. 

§  27.1 308  Organization  and  structure  of 
the  700  MHz  public/private  partnership. 

(a)  The  Upper  700  MHz  D  Block 
licensee,  the  Network  Assets  Holder  and 
such  other  related  entities  as  the 
Commission  may  require  or  allow  shall 
be  formed  by  the  winning  bidder  of  the 
Upper  700  MHz  D  Block  license.  The 
Upper  700  MHz  D  Block  licensee,  the 
Network  Assets  Holder,  and  related 


entities  as  the  Commission  may  require 
or  allow  must  be  Special  Purpose 
Bankruptcy  Remote  Entities  formed  to 
hold  the  license,  to  hold  the  shared 
network  assets,  or  for  such  other 
purpose  as  the  Commission  may  require 
or  allow.  The  winning  bidder  of  the 
Upper  700  MHz  D  Block  license  shall 
also  form  the  Operating  Company, 
which  must  also  be  a  Special  Purpose 
Bankruptcy  Remote  Entity.  Upon 
issuance  of  the  Upper  700  MHz  D  Block 
license,  the  winning  bidder  will  assign 
all  of  its  rights  and  obligations  under  the 
NSA  to  the  Upper  700  MHz  D  Block 
licensee.  Network  Assets  Holder,  the 
Operating  Company,  and  any  other 
related  entities  that  the  Commission 
may  require  or  allow. 

(b)  The  Upper  700  MHz  D  Block 
licensee  and  other  related  entities  as  the 
Commission  may  require  or  allow  shall 
have  the  obligation  to  build  out  the 
Shared  Wireless  Broadband  Network,  as 
provided  for  in  the  NSA  or  otherwise  as 
authorized  by  the  Commission. 

§  27.1 31 0  Network  sharing  agreement. 

The  relationship  between  the  Upper 
700  MHz  D  Block  licensee,  the  Public 
Safety  Broadband  Licensee,  and  related 
entities  as  the  Commission  may  require 
or  allow  will  be  governed  by  the 
Network  Sharing  Agreement  (NSA)  and 
such  other  separate  agreements  as  the 
Commission  may  require  or  allow  that 
are  negotiated  and  entered  into  between 
the  parties.  The  NSA  must,  at  a 
minimum,  include  the  following  terms: 

(a)  All  of  the  substantive  rights  and 
obligations  of  the  parties  relating  to  the 
NSA,  as  established  by  the  Commission 
concerning  the  700  MHz  Public/Private 
Partnership. 

(b)  Network  specifications  that 
comply  with  §  27.1305. 

(c)  The  definition  of  “emergency”  for 
purposes  of  emergency  priority  access. 

(d)  All  service  fees  to  be  imposed  for 
services  to  public  safety,  including  fees 
for  normal  network  service  and  fees  for 
priority  access  to  the  D  Block  spectrum 
in  an  emergency. 

(e)  A  detailed  build-out  schedule 
consistent  with  §  27.1327,  including 
coverage  of  major  highways  and 
interstates,  as  well  as  incorporated 
communities  with  a  population  in 
excess  of  3,000. 

(f)  The  right  of  the  Public  Safety 
Broadband  Licensee  to  determine  and 
approve  the  specifications  of  public 
safety  equipment  used  on  the  network 
and  the  right  to  purchase  its  own 
subscriber  equipment  from  any  vendor 
it  chooses,  to  the  extent  such 
specifications  and  equipment  are 
consistent  with  reasonable  network 


control  requirements  established  in  the 
NSA. 

(g)  The  Upper  700  MHz  D  Block 
licensee  must  offer  at  least  one  handset 
suitable  for  public  safety  use  that 
includes  a  seamlessly  integrated 
satellite  solution  pursuant  to  the  terms, 
conditions,  and  timeframes  set  forth  in 
the  NSA. 

(h)  Any  major  modification  of  the 
terms  of  the  NSA,  related  agreements  or 
documents,  or  such  other  agreements  as 
the  Commission  may  require  or  allow 
must  be  submitted  to  the  Commission 
for  prior  approval.  All  other 
modifications  must  be  submitted  to  the 
Chiefs  of  the  Wireless 
Telecommunications  Bureau  and  the 
Public  Safety  and  Homeland  Security 
Bureau  for  prior  approval. 

(i)  The  NSA  shall  require,  in  a 
separate  agreement,  the  granting  of  an 
irrevocable  and  assignable  right  of  first 
refusal  to  purchase  the  network  assets  if 
and  whenever  such  assets  are  otherwise 
to  be  sold  and  an  irrevocable  and 
assignable  option  in  favor  of  the  Public 
Safety  Broadband  Licensee  to  purchase 
the  network  and  all  network  assets  if 
and  whenever  the  Upper  700  MHz  D 
Block  license  is  cancelled  or  terminated, 
by  reason  of  default  or  for  any  other 
reason,  for  a  consideration  equivalent  to 
the  fair  market  value  of  the  tangible  and 
intangible  assets  sold.  This  right  and 
option  shall  be  senior  to,  and  have 
priority  over,  any  other  right,  claim,  or 
interest  in  or  to  the  network  or  the 
network  assets.  The  NSA  shall  also 
include  a  fair  market  valuation 
methodology  to  determine  the  fair 
market  value  of  the  shared  wireless 
broadband  network  assets. 

(j)  The  NSA  must  have  a  term,  not  to 
exceed  10  years  from  February  17,  2009, 
that  coincides  with  the  terms  of  the 
Upper  700  MHz  D  Block  license  and  the 
Public  Safety  Broadband  License. 

§27.1315  Establishment,  execution,  and 
application  of  the  network  sharing 
agreement. 

The  following  requirements  and 
processes  relate  to  the  establishment, 
execution,  and  application  of  the  NSA: 

(a)  Approval  of  NSA  as  pre-condition 
for  granting  the  Upper  700  MHz  D  Block 
License.  The  Commission  shall  not  grant 
the  Upper  700  MHz  D  Block  license 
until  the  winning  bidder  for  the  Upper 
700  MHz  D  Block  license  has  negotiated 
the  NSA  and  such  other  agreements  as 
the  Commission  may  require  or  allow 
with  the  Public  Safety  Broadband 
Licensee,  and  the  NSA  and  related 
agreements  or  documents  have  been 
approved  by  the  Commission  and 
executed  by  the  required  parties.  Parties 
to  the  NSA  must  also  include  the  Upper 
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700  MHz  D  Block  licensee,  the  Network 
Assets  Holder,  and  the  Operating 
Company,  as  these  entities  are  defined 
in  §27.4. 

(b)  Requirement  of  negotiation. 
Negotiation  of  an  NSA  between  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license  and  the  Public  Safety 
Broadband  Licensee  must  commence  by 
the  date  the  winning  bidder  files  its  long 
form  application  or  the  date  on  which 
the  Commission  designates  the  Public 

•  Safety  Broadband  Licensee,  whichever 
is  later,  and  must  conclude  within  six 
months  of  that  date.  Parties  to  this 
negotiation  are  required  to  negotiate  in 
good  faith.  Two  members  of  the 
Commission  staff,  one  from  the  Wireless 
Telecommunications  Bureau  and  one 
from  the  Public  Safety  and  Homeland 
Security  Bureau,  shall  be  present  at  all 
stages  of  the  negotiation  as  neutral 
observers. 

(c)  Reporting  requirements.  The 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license  must  file  a  report  with 
the  Commission  within  10  business 
days  of  the  commencement  of  the 
negotiation  period  certifying  that  active 
and  good  faith  negotiations  have  begun, 
providing  the  date  on  which  they 
commenced,  and  providing  a  schedule 
of  the  initial  dates  on  which  the  parties 
intend  to  meet  for  active  negotiations, 
covering  at  a  minimum  the  first  30-day 
period.  Beginning  three  months  from 
the  triggering  of  the  six-month 
negotiation  period,  the  winning  bidder 
for  the  Upper  700  MHz  D  Block  license 
and  the  Public  Safety  Broadband 
Licensee  must  jointly  provide  detailed 
reports,  on  a  monthly  basis  and  subject 
to  a  request  for  confidential  treatment, 
on  the  progress  of  the  negotiations 
throughout  the  remainder  of  the 
negotiations.  These  reports  must 
include  descriptions  of  all  material 
issues  that  the  parties  have  yet  to 
resolve. 

(d)  Submission  of  final  agreement.  As 
soon  as  the  parties  have  reached  an 
agreement  on  all  the  terms  of  the  NSA, 
related  agreements  or  documents,  and 
such  other  agreements  as  the 
Commission  may  require  or  allow,  but 
not  later  than  five  business  days  after 
the  six-month  period  for  negotiation  has 
expired,  they  must  submit  the  NSA 
together  with  all  agreements  and  related 
documents  referenced  in  the  NSA,  for 
review  and  approval  by  the  full 
Commission.  The  Commission  will  act 
on  the  NSA  within  60  days  of  receipt. 
The  Commission  may  approve  the  NSA 
in  its  entirety,  approve  with  - 
modifications,  or  require  the  parties  to 
address  additional  terms  or  re-draft 
existing  terms  within  a  specified  , 
timeframe.  After  the  NSA  is  approved. 


the  parties  must  execute  the  NSA  and 
such  other  agreements  as  the 
Commission  may  require  or  allow,  and 
submit  executed  copies  to  the 
Commission  within  10  business  days  of 
approval. 

(e)  Submission  of  disputed  issues.  If 
the  parties  have  not  reached  agreement 
on  all  terms  of  the  NSA  and  related 
agreements  by  the  end  of  the  six-month 
period,  they  must  notify  the 
Commission  not  later  than  five  business 
days  after  the  expiration  of  the  six- 
month  period  of  the  terms  on  which 
they  have  agreed,  the  nature  of  the 
remaining  issues,  each  party’s  position 
on  each  issue,  whether  additional 
negotiation  is  likely  to  produce  an 
agreement,  and,  if  so,  a  proposed 
deadline  for  reaching  agreement  on  the 
NSA.  Authority  is  delegated  jointly  to 
the  Chiefs  of  the  Wireless 
Telecommunications  Bureau  and  the 
Public  Safety  and  Homeland  Security 
Bureau  to  resolve  any  remaining 
disputes. 

(f)  Resolution  of  disputes.  Actions  to 
resolve  disputes  may  include,  but  are 
not  limited  to: 

(1)  Granting  additional  time  for 
negotiation; 

(2)  Issuing  a  decision  on  the  disputed 
issues  and  requiring  the  submission  of 
a  draft  agreement  consistent  with  the 
decision; 

(3)  Directing  the  parties  to  further 
brief  the  remaining  issues  in  full  for 
immediate  Commission  decision;  and/or 

(4)  Immediate  denial  of  the  long-form 
application  filed  by  the  winning  bidder 
for  the  Upper  700  MHz  D  Block  license. 

(g^  Default  by  winning  bidder  for 
Upper  700  MHz  D  Block  license.  If  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  fails  to  comply  with  negotiation 
or  dispute  resolution  requirements  or 
fails  to  execute  a  Commission-approved 
NSA,  its  long  form  application  will  be 
denied.  If  the  long  form  application  of 
the  winning  bidder  of  the  Upper  700 
MHz  D  Block  license  is  denied  for  any 
reason,  including  as  a  consequence  of 
an  action  taken  pursuant  to  paragraphs 
(e)  and  (f)  of  this  section,  it  will  be 
deemed  to  have  defaulted  under 
§  1.2109(c)  of  this  chapter,  and  will  be 
liable  for  the  default  payment  specified 
in  §  1.2104(g)  of  this  chapter. 

§  27.1 320  Failure  to  comply  with  the  NSA 
or  the  Commission’s  rules. 

(a)  Failure  to  comply  with  the 
Commission’s  rules  or  the  terms  of  the 
NSA  may  warrant  cancelling  the  Upper 
700  MHz  D  Block  license  and  awarding 
it  to  a  new  licensee.  In  the  event  the 
Upper  700  MHz  D  Block  license  is 
cancelled,  the  Commission  shall  issue 
an  order  cancelling  the  license  and 


announcing  the  process  for  awarding 
rights  to  the  spectrum  to  a  new  licensee. 
Pending  the  award  to  a  new  licensee, 
the  Commission  shall  issue  the 
Operating  Company  a  special  temporary 
authority  to  prevent  interruption  of 
services  provided  over  the  Shared 
Wireless  Broadband  Network.  The 
Operating  Company  must  continue  to 
provide  both  commercial  service  and 
services  to  public  safety  diming  the 
transition.  Upon  grant  of  a  new  license, 
the  Commission  shall  establish  the 
terms  and  timing  under  which  the 
special  temporary  authorization  shall  be 
cancelled  and  the  new  Upper  700  MHz 
D  Block  licensee  assumes  the 
construction  and  operation  of  the 
network. 

(b)  If  the  Commission  cancels  or 
terminates  the  Upper  700  MHz  D  Block 
license,  a  fair  market  valuation  of  the 
shared  wireless  broadband  network 
assets  shall  be  performed  immediately, 
pursuant  to  the  fair  market  valuation 
methodology  set  forth  in  the  NSA.  In  the 
event  that  the  Upper  700  MHz  D  Block 
license  is  awarded  to  a  new  entity,  the 
Public  Safety  Broadband  Licensee’s 
option  to  purchase  the  network  and  all 
network  assets  if  and  whenever  the 
Upper  700  MHz  D  Block  license  is 
cancelled  or  terminated  and  its  right  of 
first  refusal  to  purchase  the  network 
assets  if  and  whenever  such  assets  are 
otherwise  to  be  sold  shall  be  assigned  to 
the  new  Upper  700  MHz  D  Block 
licensee  and  the  new  Network  Assets 
Holder. 

§  27.1 325  Resolution  of  disputes  after 
grant  of  the  upper  700  MHz  D  block  license. 

(a)  The  Upper  700  MHz  D  Block 
licensee,  the  Operating  Company,  the 
Network  Assets  Holder  and  the  Public 
Safety  Broadband  Licensee  may  at  any 
time  bring  a  complaint  to  the 
Commission  based  on  a  claim  that 
another  party  to  the  NSA  has  deviated 
from  the  terms  of  the  NSA,  or  a  petition 
for  a  declaratory  ruling  to  resolve  the 
proper  interpretation  of  an  NSA  term  or 
provision.  The  Commission  also  may  at 
any  time,  on  its  own  motion,  determine 
to  address  any  material  breach  or 
interpret  any  NSA  term  or  provision. 

(b)  The  Commission  shall  have 
primary  responsibility  and  jurisdiction 
for  adjudicating  disputes  that  arise 
following  execution  of  the  NSA.  The 
Commission  may,  however,  require  the 
parties  to  first  seek  a  settlement  to  the 
dispute  or  authorize  the  parties  to 
resolve  the  dispute  through  litigation  or 
other  means.  Breach  of  license  terms, 
the  NSA,  or  the  Commission’s  rules  may 
result  in  cancellation  of  the  Upper  700 
MHz  D  Block  license,  the  Public  Safety 
Broadband  License,  or  both. 
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(c)  The  Chiefs  of  the  Public  Safety  and 
Homeland  Security  Bureau  and  the 
Wireless  Telecommunications  Bureau 
are  delegated  joint  responsibility  for 
adjudicating  disputes. 

§27.1327  Construction  requirements; 
criteria  for  renewal. ' 

(a)  The  Upper  700  MHz  D  Block 
licensee  shall  comply  with  the 
applicable  construction  requirements  of 
§27.14. 

(b)  The  Upper  700  MHz  D  Block 
licensee  shall  comply  with  the 
applicable  procedures  and  criteria  for 
license  renewal  of  §  27.14. 

§  27.1 330  Local  public  safety  build-out  and 
operation. 

(a)  The  Upper  700  MHz  D  Block 
licensee  and  the  Operating  Company 
through  its  lease  arrangements  shall, 
except  in  the  two  limited  circumstances 
set  forth  herein,  have  the  exclusive  right 
to  build  and  operate  the  Shared 
Wireless  Broadband  Network. 

(b)  Rights  to  early  build-out  in  areas 
with  a  build-out  commitment.  In  an  area 
where  the  Upper  700  MHz  D  Block 
licensee  has  committed,  in  the  NSA,  to 
build  out  by  a  certain  date,  a  public 
safety  entity  may,  with  the  pre-approval 
of  the  Public  Safety  Broadband  Licensee 
and  subject  to  the  requirements  set  forth 
herein,  construct  a  broadband  network 
in  that  area  at  its  own  expense  so  long 
as  the  network  is  capable  of  operating 
on  the  Shared  Wireless  Broadband 
Network  and  meets  all  the  requirements 
and  specifications  of  the  network 
required  under  the  NSA. 

(1)  Options  for  early  build-out  in 
areas  with  a  build-out  commitment.  In 
order  to  obtain  authorization  to 
construct  a  broadband  network  as  set 
forth  in  paragraph  (b)  of  this  section,  the 
requesting  public  safety  entity  must 
agree  to  one  of  the  following: 

(i)  To,  on  its  own,  or  through  the 
Public  Safety  Broadband  Licensee  acting 
on  its  behalf,  construct  the  network  at 
its  own  expense,  and  upon  completion 
of  construction  transfer  the  network  to 
the  Upper  700  MHz  D  Block  licensee, 
which  shall  then  integrate  that  network 
into  the  Shared  Wireless  Broadband 
Network  constructed  pursuant  to  the 
NSA;  or 

(ii)  To,  in  agreement  with  the  Upper 
700  MHz  D  Block  licensee,  provide  all 
funds  necessary  for  the  Upper  700  MHz 
D  Block  licensee  to  complete  the  early 
construction  of  the  network,  including 
any  and  all  additional  resource  and 
personnel  costs,  allowing  the  Upper  700 
MHz  D  Block  licensee  at  all  times  to 
own,  operate,  and  manage  the  network 
as  an  integrated  part  of  the  Shared 
Wireless  Broadband  Network. 


(2)  Negotiation  of  amendment  to  NSA. 
Under  either  early  build  out  option  set 
forth  in  paragraph  {b)(l)  of  this  section, 
the  Public  Safety  Broadband  Licensee, 
the  Upper  700  MHz  D  Block  licensee, 
and  the  public  safety  entity  must,  prior 
to  any  construction,  negotiate  an 
amendment  to  the  NSA  regarding  this 
part  of  the  network,  specifying  - 
ownership  rights,  fees,  and  other  terms, 
which  may  be  distinct  from  the 
analogous  terms  governing  the  Shared 
Wireless  Broadband  Network,  and  such 
amendment  must  be  approved  by  the 
Commission. 

(i)  Such  amendment  must  provide  the 
terms  under  which  the  Upper  700  MHz 
D  Block  licensee  shall  receive  full 
ownership  rights  and  shall  compensate 
the  public  safety  entity  {or  the  Public 
Safety  Broadband  Licensee,  where 
appropriate)  for  the  construction  of  the 
network:  and  shalh  absent  agreement  to 
the  contrary,  provide  for  such  transfer 
and  compensation  to  occur  prior  to  the 
scheduled  build  out  date  for  such 
network  in  the  NSA. 

(ii)  Any  right  to  compensation  from 
the  Upper  700  MHz  D  Block  licensee 
related  to  such  early  build-out  shall  be 
limited  to  the  cost  that  would  have  been 
incurred  had  the  Upper  700  MHz  D 
Block  licensee  constructed  the  network 
itself  in  accordance  with  the  original 
terms  and  specifications  of  the  NSA,  as 
reasonably  determined  by  the  parties 
and  negotiated  as  part  of  the  NSA 
amendment  required  in  paragraph  (b)(2) 
of  this  section.  Such  costs  shall  not 
include  costs  attributable  solely  to 
advancing  the  date  of  construction  or 
otherwise  expediting  the  construction 
process. 

(3)  Operations.  The  public  safety 
entity  may  not  commence  operations  on 
the  network  until  ownership  of  the 
network  has  been  transferred  to  the 
Upper  700  MHz  D  Block  licensee. 
Further,  no  operations  shall  be  allowed 
except  those  authorized  and  conducted 
pursuant  to  the  authority  of  the  Public 
Safety  Broadband  License. 

(4)  Attribution  of  early  build-out  to 
national  benchmarks.  Upon  completion 
of  construction,  transfer  of  ownership  to 
the  Upper  700  MHz  D  Block  licensee, 
and  compensation  as  required  herein,  if 
applicable,  the  Upper  700  MHz  D  Block 
licensee  may  include  the  network 
constructed  pursuant  to  the  early  build¬ 
out  provisions  herein  for  purposes  of 
determining  whether  it  has  met  its 
national  build-out  benchmarks  and  the 
build-out  requirements  of  the  NSA. 

(5)  Rights  to  build  out  and  operate  in 
areas  without  a  build-out  commitment. 
In  areas  for  which  the  NSA  does  not 
require  the  Upper  700  MHz  D  Block 
licensee  to  build  out  the  Shared 


Wireless  Broadband  Network,  a  public 
safety  entity  may  build  out  and  operate 
a  separate,  exclusive  network  in  the  700 
MHz  public  safety  broadband  spectrum 
at  any  time,  provided  the  public  safety 
entity  has  received  the  written  approval 
of  the  Public  Safety  Broadband  Licensee 
and  operates  its  independent  network 
pursuant  to  a  spectrum  leasing 
arrangement  into  which  the  public 
safety  entity  has  entered  with  the  Public 
Safety  Broadband  Licensee. 

(i)  Such  leasing  arrangement  shall  not 
require  the  approval  or  consent  of  the 
Upper  700  MHz  D  Block  licensee; 
however,  the  Public  Safety  Broadband 
Licensee  must  provide  the  Upper  700 
MHz  D  Block  licensee  with  notice  of  the 
public  safety  entity’s  intent  to  construct 
in  that  area  within  30  days  of  receipt  of 
a  request  from  a  public  safety  entity 
seeking  to  exercise  this  option,  and  shall 
inform  the  Upper  700  MHz  D  Block 
licensee  of  the  public  safety  entity’s 
anticipated  build-out  date(s). 

(ii)  Should  the  Upper  700  MHz  D 
Block  licensee,  within  30  calendar  days 
from  receipt  of  notice  of  the  public 
safety  entity’s  intent  to  construct  in  that 
area,  certify  in  writing  to  the  Public 
Safety  Broadband  Licensee  that  it  will 
build  out  the  shared  network  in  the  area 
within  a  reasonable  time  of  the 
anticipated  build-out  date(s),  as 
determined  by  the  Public  Safety 
Broadband  Licensee,  the  Public  Safety 
Broadband  Licensee  shall  not  allow  the 
public  safety  entity  to  build  and  operate 
its  own  separate  exclusive  network  in 
that  area,  provided  that  the  Upper  700 
MHz  D  Block  licensee  and  the  Public 
Safety  Broadband  Licensee  execute  an 
amendment  to  the  NSA  indicating  the 
Upper  700  MHz  D  Block  licensee’s 
commitment  to  build  the  network  in 
that  area.  Such  commitment  shall 
become  enforceable  against  the  Upper 
700  MHz  D  Block  licensee  as  part  of  its 
overall  build-out  requirements. 

(iii)  If  the  Upper  700  MHz  D  Block 
licensee  does  not  exercise  its  option  to 
commit  to  build  out  the  network  in  the 
requested  area  within  30  calendar  days 
of  receipt  of  notice  of  the  public  safety 
entity’s  intent  to  construct  in  such  area, 
the  Public  Safety  Broadband  Licensee 
and  the  public  safety  entity  may 
proceed  with  a  spectrum  leasing 
arrangement,  which  must  be  filed  with 
the  Commission  prior  to  the  public 
safety  entity  commencing  any 
operations.  The  spectrum  leasing 
arrangement  must  take  the  form  of  a 
spectrum  manager  leasing  arrangement 
under  the  rules  specified  in  §  1.9020  of 
this  chapter,  and  incorporate  the 
following  conditions: 

(A)  The  network  must  provide 
broadband  operations: 
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(B)  The  network  must  be  fully 
interoperable  with  the  Shared  Wireless 
Broadband  Network; 

(C)  The  network  must  be  available  for 
use  by  any  public  safety  entity  in  the 
area; 

(D)  The  network  must  satisfy  any 
other  terms  or  conditions  required  by 
the  Public  Safety  Broadband  Licensee; 
and  * 

(E)  The  public  safety  entity  must 
construct  and  place  into  operation  its 
network  within  one  year  of  the  effective 
date  of  the  spectrum  manager  leasing 
arrangement.  If  the  public  safety  entity 
fails  to  place  the  network  into  operation 
within  one  year,  the  Public  Safety 
Broadband  Licensee  shall  terminate  the 
spectrum  leasing  arrangement  pursuant 
to  §  1.9020(h)(3)  of  this  chapter.  The 
public  safety  entity  may  also  seek 
extended  implementation  authority 
from  the  Commission  pursuant  to  the 
requirements  of  §  90.629  of  this  chapter. 

(6)  Except  as  set  forth  herein,  the 
separate  network  is  not  required  to  meet 
the  other  specifications  of  the  Shared 
Wireless  Broadband  Network.  Absent 
agreement  of  the  public  safety  entity, 
the  Public  Safety  Broadband  Licensee, 
and  the  Upper  700  MHz  D  Block 
licensee,  the  separate  network  may  not 
operate  using  any  spectrum  associated 
with  the  Upper  700  MHz  D  Block 
license. 

(7)  The  Public  Safety  Broadband 
Licensee  must  file  with  the  Commission 
any  spectrum  manager  leasing 
arrangement  as  specified  in  §  1.9020(e) 
of  this  chapter;  such  filing  shall  identify 
the  public  safety  entity  leasing  the 
spectrum,  the  particular  areas  of 
spectrum  leased  as  part  of  this  build-out 
option,  and  the  Specific  network 
infrastructure  and  equipment  deployed 
on  such  leased  spectrum. 

§27.1333  Geographic  partitioning, 
spectrum  disaggregation,  license 
assignment  and  transfer. 

(a)  The  700  MHz  Upper  D  Block 
license  may  not  be  partitioned  or 
disaggregated. 

(b)  The  700  MHz  Upper  D  Block 
licensee  will  be  permitted  to  assign  or 
transfer  its  licensee  subject  to 
Commission  review  and  prior  approval. 
The  Upper  700  MHz  D  Block  license 
assignment  or  transfer  applications  are 
precluded  from  overnight  processing. 

§  27.1 335  Prohibition  on  discontinuance  of 
public  safety  operations. 

The  Upper  700  MHz  D  Block  licensee, 
the  Operating  Company  and  the 
Network  Assets  Holder  are  prohibited 
from  discontinuing  or  degrading  the 
broadband  network  service  provided  to 
the  Public  Safety  Broadband  Licensee  or 


to  public  safety  entities  unless  either  at 
the  request  of  the  public  safety  entity  or 
entities  in  question  or  with  the  pre¬ 
approval  of  the  Commission.  The  Upper 
700  MHz  D  Block  licensee  shall  notify 
the  affected  public  safety  entity  or 
entities  and  the  Public  Safety 
Broadband  Licensee  at  least  30  days 
prior  to  any  unrequested  discontinuance 
or  degradation  of  network  service. 

§27.1340  Reporting  obligations. 

(a)  The  Upper  700  MHz  D  Block 
licensee  and  the  Public  Safety 
Broadband  Licensee  shall  jointly  file 
quarterly  reports  with  the  Commission. 
These  reports  shall  include  audited 
financial  statements,  how  the  specific 
requirements  of  public  safety  are  being 
met,  detailed  information  on  the  areas 
where  broadband  service  has  been 
deployed,  which  public  safety  entities 
are  using  the  broadband  network  in 
each  area  of  operation,  what  types  of 
applications  are  in  use  in  each  area  of 
operation,  and  the  number  of  declared 
emergencies  in  each  area  of  operation. 

(b)  The  Upper  700  MHz  D  Block 
licensee  and  Public  Safety  Broadband 
Licensee  have  joint  responsibility  to 
register  the  base  station  locations  with 
the  Commission,  providing  basic 
technical  information,  including 
geographic  location. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  31.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  I.'j4(i),  161, 
303(g),  303(r),  and  332(c)(7). 

■  32.  Section  90.5  is  amended  by 
revising  paragraphs  (k),  (1),  and  (m),  and 
adding  paragraph  (n)  to  read  as  follows: 

§  90.5  Other  applicable  rule  parts. 
***** 

(k)  Part  27  contains  rules  relating  to 
miscellaneous  wireless  communications 
services. 

(l)  Part  51  contains  rules  relating  to 
interconnecti  on . 

(m)  Part  68  contains  technical 
standards  for  connection  of  private  land 
mobile  radio  equipment  to  the  public 
switched  telephone  network. 

(n)  Part  101  governs  the  operation  of 
fixed  microwave  services. 

■  33.  Section  90.7  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

§90.7  Definitions. 

700  MHz  Public/Private  Partnership. 
The  public/private  partnership 
established  for  the  development  and 


operation  of  a  nationwide,  shared 
interoperable  wireless  broadband 
network  operating  on  the  758—763  MHz 
and  788—793  MHz  hands  and  the  763- 
768  MHz  and  793-798  MHz  hands  in 
accordance  with  the  Commission’s 
rules. 

***** 

Network  Assets  Holder.  The  Network 
Assets  Holder  is  a  Special  Purpose 
Bankruptcy  Remote  Entity  that  is 
formed  to  hold  the  assets  of  the  shared 
wireless  broadband  network  associated 
with  the  700  MHz  Public/Private 
Partnership,  in  accordance  with  the 
terms  of  the  Network  Sharing 
Agreement,  such  other  agreements  as 
the  Commission  may  require  or  allow, 
and  the  Commission’s  rules. 

Network  Sharing  Agreement  (NSA). 

An  agreement  entered  into  between  the 
winning  bidder,  the  Upper  700  MHz  D 
Block  licensee,  the  Network  Assets 
Holder,  the  Operating  Company,  the 
Public  Safety  Broadband  Licensee,  and 
any  other  related  entities  that  the 
Commission  may  require  or  allow 
regarding  the  shared  wireless  broadband 
network  associated  with  the  700  MHz 
Public/Private  Partnership  that  will 
operate  on  the  758-763  MHz  and  788- 
793  MHz  bands  and  the  763-768  MHz 
and  793-798  MHz  bands. 
***** 

Operating  Company.  The  Operating  . 
Company  is  a  Special  Purpose 
Bankruptcy  Remote  Entity  that  is 
formed  to  build  and  operate  the  shared 
wireless  broadband  network  associated 
with  the  700  MHz  Public/Private 
Partnership,  in  accordance  with  the 
terms  of  the  Network  Sharing 
Agreement,  such  other  agreements  as 
the  Commission  may  require  or  allow, 
and  the  Commission’s  rules. 
***** 

Public  Safety  Broadband  Ucense.  The 
Public  Safety  Broadband  License 
authorizes  public  safety  broadband 
services  in  the  763-768  MHz  and  793- 
798  MHz  bands  on  a  primary  basis. 

Public  Safety  Broadband  Licensee. 
The  licensee  of  the  Public  Safety 
Broadband  License  in  the  763-768  MHz 
and  793-798  MHz  bands. 
***** 

Shared  Wireless  Broadband  Network. 
Wireless  broadband  network  associated 
with  the  700  MHz  Band  Public/Private 
Partnership  that  operates  on  the  758- 
763  MHz  and  788-793  MHz  bands  and 
the  763-768  MHz  and  793-798  MHz 
bands  pursuant  to  the  terms  of  the 
Network  Sharing  Agreement,  such  other 
agreements  as  the  Commission  may 
require  or  allow,  and  the  Commission’s 
rules. 

***** 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


48859 


Special  Purpose  Bankruptcy  Remote 
Entity.  A  “special  purpose  entity”  is  a 
legal  entity  created  for  a  special  limited 
purpose,  in  this  context  primarily  to 
hold  the  Upper  700  MHz  D  Block 
license  or  the  network  assets,  or  to 
conduct  the  construction  or  operation  of 
the  Shared  Wireless  Broadband  Network 
associated  with  the  700  MHz  Public/ 
Private  Partnership.  A  special  pinpose^ 
entity  is  “bankruptcy  remote”  if  that 
entity  is  unlikely  to  become  insolvent  as 
a  result  of  its  own  activities,  is 
adequately  insulated  from  the 
consequences  of  a  related  party’s 
insolvency,  and  contains  certain 
characteristics  which  enhance  the 
likelihood  that  it  will  not  become  the 
subject  of  an  insolvency  proceeding. 
***** 

Upper  700  MHz  D  Block  license.  The 
Upper  700  MHz  D  Block  license  is  the 
nationwide  license  associated  with  the 
758-763  MHz  and  788-793  MHz  bands. 

Upper  700  MHz  D  Block  licensee.  The 
Special  Purpose  Bankruptcy  Remote 


Entity  to  which  the  Upper  700  MHz  D 
Block  license  must  be  transferred  upon 
execution  of  the  Network  Sharing 
Agreement.  References  herein  to  the 
rights  and  obligations  of  the  Upper  700 
MHz  D  Block  licensee  include  the 
exercise  or  discharge  of  such  rights  or 
obligations,  respectively,  by  related 
entities  as  are  provided  for  in  the  NSA 
or  otherwise  as  authorized  by  the 
Commission. 

***** 

■  34.  Section  90.18  is  added  to  read  as 
follows: 

§  90.1 8  Public  Safety  700  MHz  Nationwide 
Broadband  Network. 

The  763-768/793-798  MHz  band  is 
dedicated  to  a  broadband  public  safety 
communications  system  with  a 
nationwide  level  of  interoperability.  A 
nationwide  license  for  this  spectrum  is 
held  by  a  single  entity,  the  Public  Safety 
Broadband  Licensee,  which  must  enter 
into  the  700  MHz  Public/Private 
Partnership  with  the  licensee  of  the 

Public  Safety  Pool  Frequency  Table 


adjacent  Upper  700  MHz  D  Block 
license,  pursuant  to  a  Network  Sharing 
Agreement  and  such  other  agreements 
as  the  Commission  may  require.  The 
specific  provisions  relating  to  the  700 
MHz  Public/Private  Partnership  are  set 
forth  in  subpart  AA  of  this  part  and 
subpart  N  of  part  27.  The  Public  Safety 
700  MHz  Nationwide  Broadband 
Network  is  established  in  the  Second 
Report  and  Order  in  PS  Docket  No.  06- 
229. 

■  35.  Section  90.20  is  amended  by 
revising  the  entries  for  “470  to  512”  and 
“763  to  775;  “806  to  817”  by  removing 
the  entry  for  “764  to  776”;  and  by 
adding  entries  for  “763  to  775”  and 
“793  to  805”  in  the  frequency  or  band 
table  in  paragraph  (c)(3)  and  by  revising 
paragraph  (d)(77)  is  to  read  as  follows: 

§90.20  Public  Safety  Pool. 
***** 

(c)  *  *  * 

(3)  Frequencies. 


Frequency  or  band 


Class  of  station(s) 


Limitations  Coordinator 


470  to  512 
763  to  775 
793  to  805 
806  to  817 


Base  or  mobile .  68 

Base,  mobile  .  77  PX 

Mobile .  77  PX 

. do  . : .  69 


(d)  *  *  * 

(77)  Subpart  R  of  this  part  contains 
rules  for  assignment  of  channels  in  the 
763-775  MHz  and  793-805  MHz  bands. 
***** 

■  36.  Section  90.155  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  90.1 55  Time  in  which  station  must  be 
placed  In  operation. 

(a)  All  stations  authorized  under  this 
part,  except  as  provided  in  §§  90.528, 
90.529,  90.629,  90.631(f),  90.665, 

90.685,  and  90.1209,  must  be  placed  in 
operation  within  twelve  (12)  months 
from  the  date  of  grant  or  the 
authorization  cancels  automatically  and 
must  be  returned  to  the  Commission. 
***** 

■  37.  Section90.175  is  amended  by 
revising  the  paragraph  heading  in 
paragraph  (e),  revising  paragraphs  (j) 

(10),  through  (j)(ll)  and  (12)  and  adding 
paragraph  (j)(18)  to  read  as  follows: 

§90.175  Frequency  coordination  . 
requirements. 

*  *  *  *  * 


(e)  For  frequencies  between  470-512 
MHz,  769-775/799-805  MHz,  806-824/ 
851-869  MHz  and  896-901/935-940 
MHz:*  *  * 

***** 

(j)  *  *  * 

(10)  Applications  for  mobile  stations 
operating  in  the  470-512  MHz  band, 
799-805  MHz  band,  or  above  800  MHz 
if  the  frequency  pair  is  assigned  to  a 
single  system  on  an  exclusive  basis  in 
the  proposed  area  of  operation. 

(11)  Applications  for  add-on  base 
stations  in  multiple  licensed  systems 
operating  in  the  470-512  MHz,  769-775 
MHz  band,  or  above  800  MHz  if  the 
frequency  pair  is  assigned  to  a  single 
system  on  an  exclusive  basis. 

(12)  Applications  for  control  stations 
operating  below  470  MHz,  769-775/ 
799-805  MHz,  or  above  800  MHz  and 
meeting  the  requirements  of  §  90.119(b). 
*  *  *  *  *  * 

(18)  Applications  for  base,  mobile,  or 
control  stations  in  the  763-768  MHz 
and  793-798  MHz  bands. 

■  38.  Section  90.176  is  amended  by 
revising  the  section  heading  and 


revising  the  heading  to  paragraph  (c)  to 
read  as  follows: 

§  90.1 76  Coordinator  notification 
requirements  on  frequencies  below  512 
MHz  or  at  769-775/799-805  MHz. 
***** 

(c)  Frequencies  in  the  769-775/799- 
805  MHz  band.  *  *  * 
***** 

■  39.  Section  90.179  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  90.179  Shared  use  of  radio  stations. 
***** 

(g)  Notwithstanding  paragraph  (a)  of 
this  section,  licensees  authorized  to 
operate  radio  systems  on  Public  Safety 
Pool  brequencies  designated  in  §  90.20 
may  share  their  facilities  with  Federal 
Government  entities  on  a  non-profit, 
cost-shared  basis.  Such  a  sharing 
arrangement  is  subject  to  the  provisions 
of  paragraphs  (b),  (d),  and  (e)  of  this 
section,  and  §  2.103(c)  concerning 
approval  of  the  Public  Safety  Broadband 
Licensee  for  Federal  operations  in  the 
763-768  MHz  and  793-798  MHz  bands. 
State  governments  authorized  to  operate 
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radio  systems  under  §  90.529  may  share 
the  use  of  their  systems  {for  public 
safety  services  not  made  commercially 
available  to  the  public)  with  any  entity 
that  would  be  eligible  for  licensing 
under  §  90.523  and  Federal  Government 
entities. 

*  *  *  *  ★ 

■  40.  Section  90.205  is  amended  by 
redesignating  paragraphs  (j)  through  (r) 
as  paragraphs  (k)  through  (s)  by  adding 
new  paragraph  (j),  cmd  revising  newly 
redesignated  paragraph  (k)  to  read  as 
follows: 

§  90.205  Power  and  antenna  height  limits. 
***** 

(j)  763-775  MHz  and  793-805  MHz. 
Power  and  height  limitations  are 
specified  in  §§90.541  and  90.542. 

(k)  806-824  MHz.  851-869  MHz.  896- 
901  MHz  and  935-940  MHz.  Power  and 
height  limitations  are  specified  in 
§90.635 

***** 

■  41.  Part  90  is  amended  by  revising  the 
heading  to  subpart  R  as  follows: 

Subpart  R — Regulations  Governing  the 
Licensing  and  Use  of  Frequencies  in 
the  763-775  and  793-805  MHz  Bands 

■  42.  Section  90.521  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§90.521  Scope. 

This  subpart  sets  forth  the  regulations 
governing  the  licensing  and  operations 
of  all  systems  operating  in  the  763-775 
MHz  and  793-805  MHz  frequency 
bands.  *  *  * 

***** 

■  43.  Section  90.523  is  amended  by 
revising  the  introductory  text  and 
adding  paragraph  (e)  to  read  as  follows: 

§90.523  Eligibility. 

This  section  implements  the 
definition  of  public  safety  services 
contained  in  47  U.S.C.  337(f)(1).  The 
following  are  eligible  to  hold 
Commission  authorizations  for  systems 
operating  in  the  763-775  MHz  and  793- 
805  MHz  frequency  bands: 
***** 

(e)  The  minimum  eligibility 
requirements  for  the  Public  Safety 
Broadband  Licensee  in  the  763-768 
MHz  and  793-798  MHz  bands  are  as 
follows: 

(1)  No  commercial  interest  may  be 
held  in  the  Public  Safety  Broadband 
Licensee,  and  no  cominercial  interest 
may  participate  in  the  management  of 
the  Public  Safety  Broadband  Licensee: 

(2)  The  Public  Safety  Broadband 
Licensee  must  be  a  non-profit 
organization; 


(3)  The  Public  Safety  Broadband 
Licensee  must  be  as  broadly 
representative  of  the  public  safety  radio 
user  community  as  possible;  and 

(4)  The  Public  Safety  Broadband 
Licensee  must  be  in  receipt  of  written 
certifications  from  no  less  than  ten 
geographically  diverse  state  and  local 
governmental  entities  (the  authorizing 
entities),  with  at  least  one  certification 
from  a  state  government  entity  and  one 
from  a  local  government  entity, 
verifying  that — 

(i)  They  have  authorized  the  Public 
Safety  Broadband  Licensee  to  use 
spectrum  at  763-768  MHz  and  793-798 
MHz  to  provide  the  authorizing  entities 
with  public  safety  services;  and 

(ii)  The  authorizing  entities’  primary 
mission  is  the  provision  of  public  safety 
services. 

■  44.  Revise  §  90.525  to  read  as  follows: 

§  90.525  Administration  of  interoperability 
channels. 

(a)  States  are  responsible  for 
administration  of  the  Interoperability 
channels  in  the  769-775  MHz  and  799- 
805  MHz  frequency  bemds.  Base  and 
control  stations  must  be  licensed 
individually.  A  public  safety  entity 
meeting  the  requirements  of  §  90.523 
may  operate  mobile  or  portable  units  on 
the  Interoperability  channels  in  the 
769-775  MHz  and  799-805  MHz 
frequency  bands  without  a  specific 
authorization  from  the  Commission 
provided  it  holds  a  part  90  license.  All 
persons  operating  mobile  or  portable 
units  under  this  authority  are 
responsible  for  compliance  with  part  90 
of  these  rules  and  other  applicable 
federal  laws. 

(b)  License  applications  for 
Interoperability  channels  in  the  769-775 
MHz  and  799-805  MHz  frequency 
bands  must  be  approved  by  a  state-level 
agency  or  organization  responsible  for 
administering  state  emergency 
communications.  States  may  hold  the 
licenses  for  Interoperability  channels  or 
approve  other  qualified  entities  to  hold 
such  licenses.  States  may  delegate  the 
approval  process  for  interoperability 
channels  to  another  entity,  such  as 
regional  planning  committees. 

■  45.  Add  §  90.528  to  subpart  R  to  read 
as  follows: 

§90.528  Public  Safety  Broadband  License. 

(a)  The  763-768/793-798  MHz  bands 
are  allocated  on  a  nationwide  basis  for 
public  safety  broadband  operations  and 
licensed  to  a  single  Public  Safety 
Broadband  Licensee.  The  768-769/798- 
799  MHz  bands  also  are  licensed  to  the 
Public  Safety  Broadband  Licensees  as 
guard  bands.  The  license  area  of  the 
Public  Safety  Broadband  License 


consists  of  the  contiguous  48  states, 
Alaska,  Hawaii,  Gulf  of  Mexico,  and  the 
U.S.  territories. 

(b)  The  Public  Safety  Broadband 
License  authorizes  construction  and 
operation  of  base  stations  anywhere 
within  the  area  authorized  by  the 
license,  except  as  follows: 

(1)  A  station  is  required  to  be 
individually  licensed  if: 

(1)  International  agreements  require 
coordination; 

(ii)  Submission  of  em  environmental 
assessment  is  required  under  §  1.1307  of 
this  chapter;  or 

(iii)  The  station  would  affect  areas 
identified  in  §  1.924  of  this  chapter. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  17.4  of  this 
chapter. 

(c)  Mobile  and  portable  devices  may 
operate  without  individual  license 
under  the  authority  of  the  Public  Safety 
Broadband  License. 

(d)  The  term  of  the  Public  Safety 
Broadband  License  shall  not  exceed  ten 
years  from  February  17,  2009.  The 
Public  Safety  Broadband  Licensee  is 
entitled  to  a  renewal  expectancy  barring 
violations  of  law,  rules  or  policy 
warranting  denial  of  renewal. 

(e)  The  Public  Safety  Broadband 
License  may  not  be  partitioned  or 
disaggregated. 

(f)  The  Public  Safety  Broadband 
Licensee  may  not  voluntarily  assign  or 
transfer  control  of  the  Public  Safety 
Broadband  License. 

(g)  Quarterly  reporting  of  financial 
and  operational  information.  The  Public 
Safety  Broadband  Licensee  shall  submit, 
on  a  quarterly  basis,  a  full  financial 
accounting  to  the  Commission,  in  a 
format  to  be  set  forth  in  the  Network 
Sharing  Agreement,  and  as  approved  by 
the  Commission.  Such  quarterly 
financial  reports  shall  be  filed  with  the 
Commission,  with  a  copy  ta  the  Chiefs 
of  the  Wireless  Telecommunications 
and  the  Public  Safety  and  Homeland 
Security  Bureaus. 

■  46.  Amend  §  90.531  as  follows: 

■  a.  Revise  the  introductory  text  to  the 
section. 

■  b.  Revise  paragraph  (a),  (b) 
introductory  text,  and  the  table  that 
follows. 

■  c.  Remove  and  reserve  paragraphs  (c) 
and  (d)(2). 

■  d.  Revise  paragraph  (e). 

■  e.  Add  paragraphs  (f)  and  (g). 

§90.531  Band  plan. 

This  section  sets  forth  the  band  plan 
for  the  763-775  MHz  and  793-805  MHz 
public  safety  bands. 
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(a)  Base  and  mobile  use.  The  763-775 
MHz  band  may  be  used  for  base,  mobile 
or  fixed  (repeater)  transmissions.  The 
793-805  MHz  band  may  be  used  only 
for  mobile  or  fixed  (control) 
transmissions. 

(b)  Narrowband  segments.  There  are 
two  band  segments  that  are  designated 
for  use  with  narrowband  emissions. 
Each  of  these  narrowband  segments  is 
divided  into  960  channels  having  a 
channel  size  of  6.25  kHz  as  follows; 

Frequency  range  Channel  Nos. 


769-775  MHz  .  1-960 

799-805  MHz  .  961-1920 

***** 


(f)  Internal  guard  band.  The  internal 
guard  band  (768-769/798-799  MHz)  is 
reserved. 

(g)  Broadband.  The  763-768  MHz  and 
793-798  MHz  bands  are  allocated  for 
broadband  communications  pmsuant  to 
the  Public  Safety  Broadband  License. 

■  47.  Section  90.533  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  90.533  Transmitting  sites  near  the  U.S7 
Canada  or  U.S7Mexico  border. 

This  section  applies  to  each  license  to 
operate  one  or  more  public  safety 
transmitters  in  the  763-775  MHz  and 
793-805  MHz  bands,  at  a  location  or 
locations  North  of  Line  A  (see  §  90.7)  or 
within  120  kilometers  (75  miles)  of  the 
U.S.-Mexico  border,  until  such  time  as 
agreements  between  the  government  of 
the  United  States  and  the  government  of 
Canada  or  the  government  of  the  United 
States  and  the  govenunent  of  Mexico,  as 
applicable,  become  effective  governing 
border  area  non-broadcast  use  of  these 
bands.  Public  safety  licenses  are  granted 
subject  to  the  following  conditions: 

(a)  Public  safety  transmitters 
operating  in  the  763-775  MHz  and  793- 
805  MHz  bands  must  conform  to  the 
limitations  on  interference  to  Canadian 
television  stations  contained  in 
agreement(s)  between  the  United  States 
and  Canada  for  use  of  television 
channels  in  the  border  area. 
***** 

(c)  Conditions  may  be  added  during 
the  term  of  the  license,  if  required  by 
the  terms  of  international  agreements 
between  the  government  of  the  United 
States  and  the  government  of  Canada  or 
the  government  of  the  United  States  and 
the  government  of  Mexico,  as 
applicable,  regarding  non-broadcast  use 
of  the  763-775  MHz  and  793-805  MHz 
bands. 

■  48.  Section  90.535  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 


§90.535  Modulation  and  spectrum  usage 
efficiency  requirements. 

Transmitters  designed  to  operate  in 
769-775  MHz  and  799-805  MHz 
frequency  bemds  must  meet  the 
following  modulation  standards: 

(a)  All  transmitters  in  the  769-775 
MHz  and  799-805  MHz  frequency 
hands  must  use  digital  modulation. 
Mobile  and  portable  transmitters  may 
have  analog  modulation  capability  only 
as  a  secondary  mode  in  addition  to  its 
primary  digital  mode.  Mobile  and 
portable  transmitters  that  only  operate 
on  the  low  power  channels  designated 
in  §§  90.531(b)(3),  90.531(b)(4).  are 
exempt  from  this  digital  modulation 
requirement. 

***** 

■  49.  Section  90.537  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§90.537  Trunking  requirement. 

(a)  General  use  channels.  All  systems 
using  six  or  more  narrowband  channels 
in  the  769-775  MHz  and  799-805  MHz 
frequency  bands  must  be  trunked 
systems,  except  for  those  described  in 
paragraph  (b)  of  this  section. 
***** 

■  50.  Section  90.539  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  90.539  Frequency  stability. 

Transmitters  designed  to  operate  in 
769-775  MHz  and  790-805  MHz 
frequency  bands  must  meet  the 
frequency  stability  requirements  in  this 
section. 

***** 

■  5i.  Section  90.541  is  amended  by' 
revising  the  introductory  text  to  read  as 
follows: 

§90.541  Transmitting  power  limits. 

The  transmitting  power  of  base, 
mobile,  portable  and  control  stations 
operating  in  the  769-775  MHz  and  799- 
805  MHz  frequency  bands  must  not 
exceed  the  maximum  limits  in  this 
section,  and  must  also  comply  with  any 
applicable  effective  radiated  power 
limits  in  §  90.545. 
***** 

■  52.  Add  §  90.542  to  subpart  R  to  read 
as  follows: 

§  90.542  Broadband  transmitting  power 
limits. 

(a)  The  following  power  limits  apply 
to  the  763-768/793-798  MHz  band: 

(1)  Fixed  and  base  stations 
transmitting  a  signal  in  the  763-768 
MHz  band  with  an  emission  bandwidth 
of  1  MHz  or  less  must  not  exceed  an 
ERP  of  1000  watts  and  an  antenna 
height  of  305  m  HAAT,  except  that 


antenna  heights  greater  than  305  m 
HAAT  are  permitted  if  power  levels  are 
reduced  below  1000  watts  ERP  in 
accordance  with  Table  1  of  this  section, 

(2)  Fixed  and  base  stations  located  in 
a  county  with  population  density  of  100 
or  fewer  persons  per  square  mile,  based 
upon  the  most  recently  available 
population  statistics  from  the  Bureau  of 
the  Census,  and  transmitting  a  signal  in 
the  763-768  MHz  band  with  an 
emission  bandwidth  of  1  MHz  or  less 
must  not  exceed  an  ERP  of  2000  watts 
and  an  antenna  height  of  305  m  HAAT, 
except  that  antenna  heights  greater  than 
305  m  HAAT  are  permitted  if  power 
levels  are  reduced  below  2000  watts 
ERP  in  accordance  with  Table  2  of  this 
section. 

(3)  Fixed  and  base  stations 
transmitting  a  signal  in  the  763-768 
MHz  band  with  an  emission  bandwidth 
greater  than  1  MHz  must  not  exceed  an 
ERP  of  1000  watts/MHz  and  an  antenna 
height  of  305  m  HAAT,  except  that 
antenna  heights  greater  than  305  m 
HAAT  are  permitted  if  power  levels  are 
reduced  below  1000  watts/MHz  ERP 
accordance  with  Table  3  of  this  section. 

(4)  Fixed  and  base  stations  located  in 
a  county  with  population  density  of  100 
or  fewer  persons  per  square  mile,  based 
upon  the  most  recently  available 
population  statistics  firom  the  Bureau  of 
the  Census,  and  transmitting  a  signal  in 
the  763-768  MHz  band  with  an 
emission  bandwidth  greater  than  1  MHz 
must  not  exceed  an  ERP  of  2000  watts/ 
MHz  and  an  antenna  height  of  305  m 
HAAT,  except  that  antenna  heights 
greater  than  305  m  HAAT  are  permitted 
if  power  levels  are  reduced  below  2000 
watts/MHz  ERP  in  accordance  with 
Table  4  of  this  section. 

(5)  Licensees  of  fixed  or  base  stations 
transmitting  a  signal  in  the  763-768 
MHz  band  at  an  ERP  greater  than  1000 
watts  must  comply  with  the  provisions 
set  forth  in  paragraph  (h)  of  this  section. 

(6)  Control  stations  and  mobile 
stations  transmitting  in  the  763-768 
MHz  band  and  the  793-798  MHz  band 
are  limited  to  30  watts  ERP. 

(7)  Portable  stafions  (hand-held 
devices)  transmitting  in  the  763-768 
MHz  band  and  the  79.3-798  MHz  band 
are-  limited  to  3  watts  ERP. 

(8)  For  transmissions  in  the  763-768 
MHz  and  793-798  MHz  bands,  licensees 
may  employ  equipment  operating  in 
compliance  with  either  of  the  following 
measurement  techniques: 

(i)  The  maximum  composite  transmit 
power  shall  be  measured  over  any 
interval  of  continuous  transmission 
using  instrumentation  calibrated  in 
terms  of  RMS-equivalent  voltage.  The 
measurement  results  shall  be  properly 
adjusted  for  any  instrument  limitations. 
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such  as  detector  response  times,  limited  ' 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  maximum 
composite  measurement  for  the 
emission  in  question  over  the  full 
bandwidth  of  the  channel. 

(ii)  A  Commission-approved  average 
power  technique. 

Table  1  to  §  90.542(a).— Permis¬ 
sible  Power  and  Antenna 
Heights  for  Base  and  Fixed  Sta¬ 
tions  IN  THE  763-768  MHz  BAND 
Transmitting  a  Signal  With  an 
Emission  Bandwidth  of  1  MHz  or 
Less 


Antenna  height  (AAT)  in  me¬ 
ters  ! 

(feet) 

Effective  radi¬ 
ated  power 
(ERP) 
(watts) 

Above  1372  (4500)  . 

65 

Above  1220  (4000)  To  1372 
(4500) . 

70 

Above  1067  (3500)  To  1220 
(4000)  . 

75 

Above  915  (3000)  To  1067 
(3500)  . 

100 

Above  763  (2500)  To  915 
(3000) . 

140 

Above  610  (2000)  To  763 
(2500) . 

200 

Above  458  (1500)  To  610 
(2000) . 

350 

Above  305  (1000)  To  458 
(1500)  . 

600 

Up  to  305  (1000)  . 

1000 

Table  2  to  §  90.542(a).— Permis¬ 
sible  Power  and  Antenna. 
Heights  for  Base  and  Fixed  Sta¬ 
tions  IN  THE  763-768  MHz  Band 
Transmitting  a  Signal  With  an 
Emission  Bandwidth  of  1  MHz  or 
Less 


Antenna  height  (AAT)  in  me¬ 
ters 
(feet) 

Effective  radi¬ 
ated  power 
(ERP) 
(watts) 

Above  1372  (4500) . 

130 

Above  1220  (4000)  To  1372 
(4500)  . 

140 

Above  1067  (3500)  To  1220 
(4000)  ...; . 

150 

Above  915  (3000)  To  1067 
(3500) . 

200 

Above  763  (2500)  To  915 
(3000)  . 

280 

Above  610  (2000)  To  763 
(2500) . 

400 

Above  458  (1500)  To  610 
(2000) . 

700 

Above  305  (1000)  To  458 
(1500) . 

1200 

Up  to  305  (1000)  . 

2000 

Table  3  to  §  90.542(a).— Permis¬ 
sible  Power  and  Antenna 
Heights  for  Base  and  Fixed  Sta¬ 
tions  IN  THE  763-768  MHZ  BAND 
Transmitting  a  Signal  With  an 
Emission  Bandwidth  Greater 
Than  1  MHz 


T 


Antenna  height  (AAT)  in  me¬ 
ters 
(feet) 

Effective  radi¬ 
ated  power 
(ERP)  per 
MHz 

(watts/MHz) 

Above  1372  (4500)  . 

Above  1220  (4000)  To  1372 

65 

(4500) . 

Above  1067  (3500)  To  1220 

70 

(4000)  . 

Above  915  (3000)  To  1067 

75 

(3500) . 

Above  763  (2500)  To  915 

100 

(3000) . 

Above  610  (2000)  To  763 

140 

(2500) . 

Above  458  (1500)  To  610 

200 

(2000) . 

Above  305  (1000)  To  458 

350 

(1500)  . 

600 

Up  to  305  (1000)  . 

1000 

Table  4  to  §  90.542(a).— Permis¬ 
sible  Power  and  Antenna 
Heights  for  Base  and  Fixed  Sta¬ 
tions  IN  THE  763-768  MHZ  BAND 
Transmitting  a  Signal  With  an 
Emission  Bandwidth  Greater 
Than  1  MHz 


Antenna  height  (AAT)  in  me¬ 
ters 
(feet) 

Effective  radi¬ 
ated  power 
(ERP)  per 
MHz 

(watts/M^z) 

Above  1372  (4500) . 

130 

Above  1220  (4000)  To  1372 

(4500) . 

140 

Above  1067  (3500)  To  1220 

(4000) . 

150 

Above  915  (3000)  To  1067 

(3500)  . 

200 

Above  763  (2500)  To  915 

(3000) . 

280 

Above  610  (2000)  To  763 

(2500) . 

400 

Above  458  (1500)  To  610 

(2000) . 

700 

Above  305  (1000)  To  458 

(1500)  . 

1200 

Up  to  305  (1000)  . 

2000 

(b)  For  base  and  fixed  stations 
operating  in  the  763-768  MHz  band  in 
accordance  with  the  provisions  of 
paragraph  {a){5)  of  this  section,  the 
power  flux  density  that  would  be 
produced  by  such  stations  through  a 
combination  of  antenna  height  and 
vertical  gain  pattern  must  not  exceed 
3000  microwatts  per  square  meter  on 
the  ground  over  the  area  extending  to  1 


km  from  the  base  of  the  antenna 
mounting  structure. 

■  53.  Amended  §  90.543  as  follows: 

■  a.  Revise  the  introductory  text. 

■  b.  Amend  paragraph  (a)  by  removing 
the  tables  titled  “150  kHz  Mobile 
Transmitter  AGP  Requirements”  and 
“150  kHz  Base  Transmitter  AGP 
Requirements”. 

■  c.  Revise  paragraph  (b)(1). 

■  d.  Redesignate  paragraphs  (e)  and  (f) 
as  paragraphs  (f)  and  (g). 

■  e.  Add  a  new  paragraph  (e). 

■  f.  Revise  newly  redesignated 
paragraphs  (f)  and  (g). 

§  90.543  Emission  limitations. 

Transmitters  designed  to  operate  in 
769-775  MHz  and  799-805  MHz 
frequency  bands  must  meet  the 
emission  limitations  in  paragraphs  (a) 
through  (d)  of  this  section.  Transmitters 
operating  in  763-768  MHz  and  793-798 
MHz  bands  must  meet  the  emission 
limitations  in  (e)  of  this  section. 
***** 

(b)  *  *  * 

(1)  Setting  reference  level.  Set 
transmitter  to  maximum  output  power. 
Using  a  spectrum  analyzer  capable  of 
AGP  measurements,  set  the 
measurernent  bandwidth  to  the  channel 
size.  For  example,  for  a  6.25  kHz 
transmitter  set  the  measurement 
bandwidth  to  6.25  kHz.  Set  the 
frequency  offset  of  the  measurement 
bandwidth  to  zero  and  adjust  the  center 
frequency  of  the  instrument  to  the 
assigned  center  frequency  to  measure 
the  average  power  level  of  the 
transmitter.  Record  this  power  level  in 
dBm  as  the  “reference  power  level.” 
***** 

(e)  For  operations  in  the  763-768 
MHz  and  the  793-798  MHz  bands,  the 
power  of  any  emission  outside  the 
licensee’s  frequency  band(s)  of 
operation  shall  be  attenuated  below  the 
transmitter  power  (P)  within  the 
licensed  band{s)  of  operation,  measured 
in  watts,  in  accordance  with  the 
following: 

(1)  On  all  frequencies  between  769- 
775  MHz  and  799-805  MHz,  by  a  factor 
not  less  than  76  +  10  log  (P)  dB  in  a  6.25 
kHz  band  segment,  for  base  and  fixed 
stations. 

(2)  On  all  frequencies  between  769- 

775  MHz  and  799-805  MHz,  by  a  factor 
not  less  than  65  10  log  (P)  dB  in  a  6.25 

kHz  band  segment,  for  mobile  and 
portable  stations. 

(3)  Gompliance  with  the  provisions  of 
paragraphs  (e)(1)  and  (2)  of  this  section 
is  based  on  the  use  of  measurement 
instrumentation  such  that  the  reading 
taken  with  any  resolution  bandwidth 
setting  should  be  ^adjusted  to  indicate 
spectral  energy  in  a  6.25  kHz  segment. 
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(f)  For  operations  in  the  763-775  MHz 
and  793-805  MHz  bands,  all  emissions 
including  harmonics  in  the  band  1559- 
1610  MHz  shall  be  limited  to  -70  dBW/ 
MHz  equivalent  isotropically  radiated 
power  (EIRP)  for  wideband  signals,  and 
-80  dBW  EIRP  for  discrete  emissions  of 
less  than  700  Hz  bandwidth.  For  the 
purpose  of  equipment  authorization,  a 
transmitter  shall  be  tested  with  an 
antenna  that  is  representative  of  the 
type  that  will  be  used  with  the 
equipment  in  normal  operation. 

(g)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Commission  may,  at  its 
discretion,  require  greater  attenuation 
than  specified-  in  this  section. 

■  54.  Section  90.547  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§90.547  Narrowband  interoperability 
channel  capability  requirement. 

(a)  Except  as  noted  in  this  section, 
mobile  and  portable  transmitters 
operating  on  narrowband  channels  in 
the  769-775  MHz  and  799-805  MHz 
frequency  bands  must  be  capable  of 
operating  on  all  of  the  designated 
nationwide  narrowband  Interoperability 
channels  pursuant  to  the  standards 
specified  in  this  part. 
***** 

■  55.  Section  90.548  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  90.548  Interoperability  technical 
standards. 

(a)  Transmitters  operating  on  those 
narrowband  channels  in  the  769-775 
and  799-805  MHz  band  designated  for 
interoperability  (see  §90.531)  shall 
conform  to  the  following  technical 
standards: 

***** 

■  56.  Section  90.551  is  revised  to  read 
as  follows: 

§  90.551  Construction  requirements. 

Each  station  authorized  under  this 
subpart  to  operate  in  the  769-775  MHz 
and  799-805  MHz  frequency  bands 
must  be  constructed  and  placed  into 
operation  within  12  months  from  the 
date  of  grant  of  the  authorization,  except 
for  State  chaimels.  However,  licensees 
may  request  a  longer  construction 
period,  up  to  but  not  exceeding  5  years, 
pursuant  to  §  90.155(b).  State  channels 
are  subject  to  the  build-out  requirements 
in  §90.529. 

■  57.  Add  subpart  AA  to  part  90  as 
follows: 


Subpart  AA — 700  MHz  Public/Private 
Partnership 

Sec. 

90.1401  Purpose  and  scope. 

90.1403  Public  safety  broadband  license 
conditions. 

90.1405  Shared  wireless  broadband 
network. 

90.1407  Spectrum  use  in  the  network. 

90.1408  Organization  and  structure  of  the 
700  MHz  public/private  partnership. 

90.1410  Network  sharing  agreement. 

90.1415  Establishment,  execution,  and 
application  of  the  network  sharing 
agreement. 

90.1420  Failure  to  comply  with  the  NSA  or 
the  Commission’s  rules. 

90.1425  Resolution  of  disputes  after  grant  of 
the  upper  700  MHz  D  block  license. 
90.1430  Local  public  safety  build-out  and 
operation. 

90.1432  Conditions  for  waiver  to  allow 
limited  and  temporary  wideband 
operation  in  the  700  MHz  public  safety 
spectrum. 

90.1435  Prohibition  on  discontinuance  of 
public  safety  operations. 

90.1440  Reporting  obligations. 

§  90.1401  Purpose  and  scope. 

The  purpose  of  this  subpart,  in 
conjunction  with  subpart  N  of  part  27, 
is  to  establish  rules  and  procedures 
relating  to  the  700  MHz  Public/Private 
Partnership  entered  between  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license,  the  Upper  700  MHz  D 
Block  licensee,  the  Network  Assets 
Holder,  the  Operating  Company,  the 
Public  Safety  Broadband  Licensee,  and 
other  related  entities  as  the  Commission 
may  require  or  allow.  Pursuant  to  this 
partnership,  the  Upper  700  MHz  D 
Block  licensee  and  the  Operating 
Company  will  be  responsible  for 
constructing  and  operating  a 
nationwide,  shared  interoperable 
wireless  broadband  network  used  to 
provide  a  commercial  service  and  a 
broadband  network  service  for  public 
safety  entities.  The  shared  network 
assets  will  be  held  by  the  Network 
Assets  Holder,  and  the  Shared  Wireless 
Broadband  Network  will  operate  on 
both  the  commercial  spectrum  licensed 
to  the  Upper  700  MHz  D  Block  licensee 
and  the  public  safety  broadband 
spectrum  licensed  to  the  Public  Safety 
Broadband  Licensee.  This  subpart  of  the 
part  90  rules  sets  forth  specific 
provisions  relating  to  the  Public  Safety 
Broadband  License  and  the  Public 
Safety  Broadband  Licensee  with  respect 
to  the  700  MHz  Public/Private 
Partnership.  Subpart  N  of  the  part  27 
rules  sets  forth  related  provisions 
applicable  to  the  Upper  700  MHz  D 
Block  license,  the  Upper  700  MHz  D 
Block  licensee  and  other  related  entities 
as  the  Conunission  may  require  or 


allow,  with  respect  to  the  700  MHz 
Public/Private  Partnership. 

§90.1403  Public  safety  broadband  license 
conditions. 

(a)  The  Public  Safety  Broadband 
Licensee  shall  comply  with  all  of  the 
applicable  requirements  set  forth  in  this 
subpart  and  shall  comply  with  the  terms 
of  the  Network  Sharing  Agreement  and 
such  other  agreements  as  tHe 
Commission  may  require  or  allow. 

(b)  The  responsibilities  of  the  Public 
Safety  Broadband  Licensee  shall  include 
the  following: 

(1)  Negotiation  of  the  NSA  and  such 
other  agreements  as  the  Commission 
may  require  or  allow  with  the  winning 
bidder  at  auction  for  the  Upper  700 
MHz  D  Block  license,  pursuant  to  the 
requirements  set  forth  in  §90.1410. 

(2)  General  administration  of  access  to 
the  763-768  MHz  and  793-798  MHz 
bands  by  individual  public  safety 
entities,  including  assessment  of  usage 
fees  and  related  frequency  coordination 
duties. 

(3)  Regular  interaction  with  and 
promotion  of  the  needs  of  the  public 
safety  entities  with  respect  to  access  and 
use  of  the  763-768  MHz  and  793-798 
MHz  bands,  within  the  technical  and 
operational  confines  of  the  NSA. 

(4)  Dealings  with  equipment  vendors 
on  its  own  or  in  partnership  with  the 
Upper  700  MHz  D  Block  licensee,  as 
appropriate,  to  achieve  and  pass  on  the 
benefits  of  economies  of  scale 
concerning  network  and  subscriber 
equipment  and  applications. 

(5)  Sole  authority,  which  cannot  be 
waived  in  the  NSA,  to  approve,  in 
consultation  with  the  Upper  700  MHz  D 
Block  licensee,  equipment  and 
applications  for  use  by  public  safety 
entities  on  the  public  safety  broadband 
network.  State  or  local  entities  may  seek 
review  of  a  decision  by  the  Public  Safety 
Broadband  Licensee  not  to  permit 
certain  equipment  or  applications,  or 
particular  specifications  for  equipment 
or  applications,  from  the  Chief,  Public 
Safety  and  Homeland  Secmity  Bureau. 

(6)  Coordination  of  stations  operating 
on  700  MHz  public  safety  broadband 
spectrum  with  700  MHz  public  safety 
narrowband  stations,  including 
management  of  the  internal  public 
safety  guard  band. 

(7)  (Oversight  and  implementation  of 
the  relocation  of  narrowband  public 
safety  operations  in  television  channels 
63  and  68,  and  the  upper  one  megahertz 
of  channels  64  and  69. 

(8)  Exercise  of  sole  discretion, 
pursuant  to  §  2.103  of  this  chapter, 
whether  to  permit  Federal  public  safety 
agency  use  of  the  public  safety 
broadband  spectrum,  with  any  such  use 
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subject  to  the  terms  and  conditions  of 
the  NSA. 

(9)  Review  of  requests  for  waiver 
submitted  by  public  safety  entities  to 
conduct  wideband  operations  pursuant 
to  the  procedures  and  restrictions  in 
connection  with  such  waivers  as 
described  in  §  90.1432. 

§  90.1 405  Shared  wireless  broadband 
network. 

The  Shared  Wireless  Broadband 
Network  developed  by  the  700  MHz 
Public/Private  Partnership  must  be 
designed  to  meet  requirements 
associated  with  a  nationwide,  public 
safety  broadband  network.  At  a 
minimum,  the  network  must 
incorporate  the  following  features: 

(a)  Design  for  operation  over  a 
broadband  technology  platform  that 
provides  mobile  voice,  video,  and  data 
capability  that  is  seamlessly 
interoperable  across  public  safety  local 
and  state  agencies,  jurisdictions,  and 
geographic  areas,  and  which  includes 
current  and  evolving  state-of-the-art 
technologies  reasonably  made  available 
in  the  commercial  marketplace  with 
featmes  beneficial  to  the  public  safety 
community. 

(b)  Sufficient  signal  coverage  to 
ensure  reliable  operation  throughout  the 
service  area  consistent  with  typical 
public  safety  communications  systems. 

(c)  Sufficient  robustness  to  meet  the 
reliability  and  performance 
requirements  of  public  safety. 

(d)  Sufficient  capacity  to  meet  the 
needs  of  public  safety. 

(e)  Security  and  encryption  consistent 
with  state-of-the-art  technologies. 

(f)  A  mechanism  to  automatically 
prioritize  public  safety  communications 
over  commercial  uses  on  a  real-time 
basis  consistent  with  the  requirements 
of  §  90.1407(c). 

(g)  Operational  capabilities  consistent 
with  features  and  requirements  that  are 
typical  of  current  and  evolving  state-of- 
the-art  public  safety  systems. 

(h)  Operational  control  of  the  network 
by  the  Public  Safety  Broadband 
Licensee  to  the  extent  necessary  to 
ensure  that  public  safety  requirements 
are  met. 

§  90.1 407  Spectrum  use  in  the  network. 

(a)  Spectrum  use.  The  Shared 
Wireless  Broadband  Network  will 
operate  using  spectrum  associated  with 
the  Upper  700  MHz  D  Block  license  in 
the  758-763  MHz  and  788-793  MHz 
bands  and  the  Public  Safety  Broadband 
License  in  the  adjacent  763-768  MHz 
and  793-798  MHz  bands. 

(b)  Access  to  spectrum  in  the  763-768 
MHz  and  793-798  MHz  bands.  The 
PubUc  Safety  Broadband  Licensee 


which  holds  the  Public  Safety 
Broadband  License,  pursuant  to  part  90 
rules,  must  lease  the  spectrum  rights 
associated  with  this  license,  pursuant  to 
a  spectrum  manager  leasing 
arrangement  set  forth  in  part  1  subpart 
X,  to  the  Upper  700  MHz  D  Block 
licensee  and  the  Operating  Company  for 
the  entire  remaining  term  of  the  Public 
Safety  Broadband  License  to  effectuate 
the  700  MHz  Public/Private  Partnership. 
The  Upper  700  MHz  D  Block  licensee 
and  the  Operating  Company,  are  the 
only  entities  that  are  eligible  to  lease  the 
spectrum  usage  rights  associated  with 
the  Public  Safety  Broadband  License  to 
operate  on  the  763-768  and  793-798 
MHz  bands.  If  the  Upper  700  MHz  D 
Block  license  is  cancelled,  this  spectrum 
leasing  arrangement  will  automatically 
terminate. 

(c)  Commercial  operations  in  the  763- 
768  MHz  and  793-798  MHz  bands. 
Commercial  operations  in  the  763-768 
MHz  and  793-798  MHz  bands  through 
the  spectrum  manager  leasing 
arrangement  shall  not  cause  harmful 
interference  to  primary  users  (i.e., 
public  safety  users)  and  cannot  claim 
protection  from  harmful  interference 
from  the  primary  public  safety 
operations  in  the  763-768  MHz  and 
793-798  MHz  bands.  The  network 
providing  commercial  operations  in  the 
763-768  MHz  and  793-798  MHz  bands 
through  the  spectrum  manager  leasing 
arrangement  must  be  designed  to 
automatically  assign  priority  to  public 
safety  users,  to  the  exclusion  and/or 
immediate  preemption  of  any 
commercial  use  on  a  dynamic,  real-time 
priority  basis,  and  to  guarantee  that 
public  safety  users  suffer  no  harmful 
interference  or  interruption  or 
degradation  of  service  due  to 
commercial  operations  in  the  763-768 
MHz  and  793-798  MHz  bands. 

§  90.1 408  Organization  and  structure  of 
the  700  MHz  public/private  partnership. 

(a)  The  Upper  700  MHz  D  Block 
licensee  and  the  Network  Assets  Holder 
and  such  other  related  entities  as  the 
Commission  may  require  or  allow  shall 
be  formed  by  the  winning  bidder  of  the 
Upper  700  MHz  D  Block  license.  The 
Upper  700  MHz  D  Block  licensee,  the 
Network  Assets  Holder,  and  related 
entities  as  the  Commission  may  require 
or  allow  must  be  Special  Purpose 
Bankruptcy  Remote  Entities  formed  to 
hold  the  license,  to  hold  the  shared 
network  assets,  or  for  such  other 
purpose  as  the  Commission  may  require 
or  allow.  The  winning  bidder  of  the 
Upper  700  MHz  D  Block  license  shall 
also  form  the  Operating  Company, 
which  must  also  be  a  Special  Purpose 
Bankruptcy  Remote  Entity.  Upon 


issuance  of  the  Upper  700  MHz  D  Block 
license,  the  winning  bidder  will  assign 
all  of  its  rights  and  obligations  under  the 
NSA  to  the  Upper  700  MHz  D  Block 
licensee,  Network  Assets  Holder,  the 
Operating  Company,  and  any  other 
related  entities  that  the  Commission 
may  require  or  allow. 

(b)  The  Upper  700  MHz  D  Block 
licensee  and  other  related  entities  as  the 
Commission  may  require  or  allow  shall 
have  the  obligation  to  build  out  the 
Shared  Wireless  Broadband  Network,  as 
provided  for  in  the  NSA  or  otherwise  as 
authorized  by  the  Commission. 

§90.1410  Network  sharing  agreement. 

The  relationship  between  the  Upper 
700  MHz  D  Block  licensee,  the  Public 
Safety  Broadband  Licensee,  and  related 
entities  as  the  Commission  may  require 
or  allow  will  be  governed  by  the 
Network  Sharing  Agreement  (NSA)  and 
such  other  separate  agreements  as  the 
Commission  may  require  or  allow  that 
are  negotiated  and  entered  into  between 
the  parties.  The  NSA  must,  at  a 
minimum,  include  the  following  terms: 

(a)  All  of  the  substantive  rights  and 
obligations  of  the  parties  relating  to  the 
NSA,  as  established  by  the  Commission 
concerning  the  700  MHz  Public/Private 
Partnership. 

(b)  Network  specifications  that 
comply  with  §  27.1305  of  this  chapter. 

(c)  The  definition  of  “emergency”  for 
purposes  of  emergency  priority  access. 

(d)  All  service  fees  to  be  imposed  for 
services  to  public  safety,  including  fees 
for  normal  network  service  and  fees  for 
priority  access  to  the  D  Block  spectrum 
in  an  emergency. 

(e)  A  detailed  build-out  schedule 
consistent  with  §  27.1327  of  this 
chapter,  including  coverage  of  major 
highways  and  interstates,  as  well  as 
incorporated  communities  with  a 
population  in  excess  of  3,000. 

(f)  The  right  of  the  Public  Safety 
Broadband  Licensee  to  determine  and 
approve  the  specifications  of  public 
safety  equipment  used  on  the  network 
and  the  right  to  purchase  its  own 
subscriber  equipment  from  any  vendor 
it  chooses,  to  the  extent  such 
specifications  and  equipment  are 
consistent  with  reasonable  network 
control  requirements  established  in  the 
NSA. 

(g)  The  Upper  700  MHz  D  Block 
licensee  must  offer  at  least  one  handset 
suitable  for  public  safety  use  that 
includes  a  seamlessly  integrated 
satellite  solution  pursuant  to  the  terms, 
conditions,  and  timeframes  set  forth  in 
the  NSA. 

(h)  Any  major  modification  of  the 
terms  of  the  NSA,  related  agreements  or 
documents,  or  such  other  agreements  as 
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the  Commission  may  require  or  allow 
must  be  submitted  to  the  Commission 
for  prior  approval.  All  other 
modifications  must  be  submitted  to  the 
Chiefs  of  the  Wireless 
Telecommunications  Bureau  and  the 
Public  Safety  and  Homeland  Security 
Bureau  for  prior  approval. 

(i)  The  NSA  shall  require,  in  a 
separate  agreement,  the  granting  of  an 
irrevocable  and  assignable  right  of  first 
refusal  to  purchase  the  network  assets  if 
and  whenever  such  assets  are  otherwise 
to  be  sold  and  an  irrevocable  and 
assignable  option  in  favor  of  the  Public 
Safety  Broadband  Licensee  to  purchase 
the  network  and  all  network  assets  if 
and  whenever  the  Upper  700  MHz  D 
Block  license  is  cancelled  or  terminated, 
by  reason  of  default  or  for  any  other 
reason,  for  a  consideration  equivalent  to 
the  fair  market  value  of  the  tangible  and 
intangible  assets  sold.  This  right  and 
option  shall  be  senior  to,  and  have 
priority  over,  any  other  right,  claim,  or 
interest  in  or  to  the  network  or  the 
network  assets.  The  NSA  shall  also 
include  a  fair  market  valuation 
methodology  to  determine  the  fair 
market  value  of  the  shared  wireless 
broadband  network  assets. 

(j)  The  NSA  must  have  a  term,  not  to 
exceed  10  years  from  February  17,  2009, 
that  coincides  with  the  terms  of  the 
Upper  700  MHz  D  Block  license  and  the 
Public  Safety  Broadband  License. 

§  90.1 41 5  Establishment,  execution,  and 
application  of  the  network  sharing 
agreement. 

The  following  requirements  and 
processes  relate  to  the  establishment, 
execution,  and  application  of  the  NSA: 

(a)  Approval  of  NSA  as  pre-condition 
for  granting  the  Upper  700  MHz  D  Block 
License.  The  Public  Safety  Broadband 
Licensee  must  negotiate  an  NSA  and ' 
such  other  agreements  as  the 
Commission  may  require  or  allow  with 
the  winning  bidder  for  the  Upper  700 
MHz  D  Block  license.  The  NSA  and 
related  agreements  or  documents  must 
be  approved  by  the  Commission  and 
then  executed  by  the  relevant  parties. 
Parties  to  the  NSA  must  also  include  the 
Upper  700  MHz  D  Block  licensee,  the 
Network  Assets  Holder,  and  the 
Operating  Company,  as  these  entities 
are  defined  in  §  90.7. 

(b)  Requirement  of  negotiation. 
Negotiation  of  an  NSA  between  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license  and  the  Public  Safety 
Broadband  Licensee  must  commence  by 
the  date  the  winning  bidder  files  its  long 
form  application  or  the  date  on  which 
the  Commission  designates  the  Public 
Safety  Broadband  Licensee,  whichever 
is  later,  and  must  conclude  within  six 


months  of  that  date.  Parties  to  this 
negotiation  are  required  to  negotiate  in 
good  faith.  Two  members  of  the 
Commission  staff,  one  from  the  Wireless 
Telecommunications  Bureau  and  one 
from  the  Public  Safety  and  Homeland 
Security  Bureau,  shall  be  present  at  all 
stages  of  the  negotiation  as  neutral 
observers. 

(c)  Reporting  requirements.  Beginning 
three  months  from  the  triggering  of  the 
six-month  negotiation  period,  the  Public 
Safety  Broadband  Licensee  and  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  license  must  jointly  provide 
detailed  reports,  on  a  monthly  basis  and 
subject  to  a  request  for  confidential 
treatment,  on  the  progress  of  the 
negotiations  throughout  the  remainder 
of  the  negotiations.  These  reports  must 
include  descriptions  of  all  material 
issues  that  the  parties  have  yet  to 
resolve. 

(d)  Submission  of  final  agreement.  As 
soon  as  the  parties  have  reached  an 
agreement  on  all  the  terms  of  the  NSA, 
related  agreements  or  documents,  and 
such  other  agreements  as  the 
Commission  may  require  or  allow  but 
not  later  than  five  business  days  after 
the  six-month  period  for  negotiation  has 
expired,  they  must  submit  the  NSA 
together  with  all  agreements  and  related 
documents  referenced  in  the  NSA,  for 
review  and  approval  by  the  full 
Commission.  The  Commission  will  act 
on  the  NSA  within  60  days  of  receipt. 
The  Commission  may  approve  the  NSA 
in  its  entirety,  approve  with 
modifications,  or  require  the  parties  to 
address  additional  terms  or  re-draft 
existing  terms  within  a  specified 
timeframe.  After  the  NSA  is  approved, 
the  parties  must  execute  the  NSA  and 
such  other  agreements  as  the 
Commission  may  require  or  allow  and 
submit  executed  copies  to  the 
Commission  within  10  business  days  of 
approval. 

(e)  Submission  of  disputed  issues.  If 
the  parties  have  not  reached  agreement 
on  all  terms  of  the  NSA  and  related 
agreements  by  the  end  of  the  six-month 
period,  they  must  notify  the 
Commission  not  later  than  five  business 
days  after  the  expiration  of  the  six- 
month  period  of  the  terms  on  which 
they  have  agreed,  the  nature  of  the 
remaining  issues,  each  party’s  position 
on  each  issue,  whether  additional 
negotiation  is  likely  to  produce  an 
agreement,  and,  if  so,  a  proposed 
deadline  for  reaching  agreement  on  the 
NSA.  Authority  is  delegated  jointly  to 
the  Chiefs  of  the  Wireless 
Telecommunications  Bureau  and  the 
Public  Safety  and  Homeland  Secmity 
Bureau  to  resolve  any  remaining 
disputes. 


(f)  Resolution  of  disputes.  Actions  to 
resolve  disputes  may  include,  but  are 
not  limited  to: 

(1)  Granting  additional  time  for 
negotiation; 

(2)  Issuing  a  decision  on  the  disputed 
issues  and  requiring  the  submission  of 
a  draft  agreement  consistent  with  the 
decision: 

(3)  Directing  the  parties  to  further 
brief  the  remaining  issues  in  full  for 
immediate  Commission  decision:  and/or 

(4)  Immediate  denial  of  the  long-form 
application  filed  by  the  winning  bidder 
for  the  Upper  700  MHz  D  Block  license. 

(g)  Default  by  winning  bidder  for 
Upper  700  MHz  D  Block  license.  If  the 
winning  bidder  for  the  Upper  700  MHz 
D  Block  fails  to  comply  with  negotiation 
or  dispute  resolution  requirements  or 
fails  to  execute  a  Commission-approved 
NSA,  its  long  form  application  will  be 
denied.  If  the  long  form  application  of 
the  winning  bidder  of  the  Upper  700 
MHz  D  Block  license  is  denied  for  any 
reason,  including  as  a  consequence  of 
an  action  taken  pursuant  to  paragraphs 
(e)  and  (f)  of  this  section,  it  will  be 
deemed  to  have  defaulted  under 

§  1.2109(c)  of  this  chapter  and  will  be 
liable  for  the  default  payment  specified 
in  §  1.2104(g)  of  this  chapter. 

§  90.1420  Failure  to  comply  with  the  NSA 
or  the  Commission’s  rules. 

(a)  Failure  to  comply  with  the 
Commission’s  rules  or  the  terms  of  the 
NSA  may  warrant  cancelling  the  Public 
Safety  Broadband  License.  The  potential 
remedies  also  include,  but  are  not 
limited  to,  assigning  the  license  to 
another  entity,  directing  the  Public 
Safety  Broadband  Licensee  to  transfer 
the  assignable  right  to  purchase  the 
assets  at  fair  market  value,  ordering 
specific  performance,  or  ordering 
removal  and  replacement  of  individual 
officers,  directors  or  member 
organizations  of  the  Public  Safety 
Broadband  Licensee. 

(b)  If  the  Commission  cancels  or 
terminates  the  Upper  700  MHz  D  Block 
license,  a  fair  market  valuation  of  the 
shared  wireless  broadband  network 
assets  shall  be  performed  immediately, 
pmsuant  to  the  fair  market  valuation 
methodology  set  forth  in  the  NSA.  In  the 
event  that  the  Upper  700  MHz  D  Block 
license  is  awarded  to  a  new  entity,  the 
Public  Safety  Broadband  Licensee’s 
option  to  purchase  the  network  and  all 
network  assets  if  and  whenever  the 
Upper  700  MHz  D  Block  license  is 
cancelled  or  terminated  and  its  right  of 
first  refusal  to  purchase  the  network 
assets  if  and  whenever  such  assets  are 
otherwise  to  be  sold  shall  be  assigned  to 
the  new  Upper  700  MHz  D  Block 
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licensee  and  the  new  Network  Assets  , 
Holder. 

§90.1425  Resolution  of  disputes  after 
grant  of  the  upper  700  MHz  D  block  license. 

(a)  The  Public  Safety  Broadband 
Licensee,  the  Operating  Company,  the 
Network  Assets  Holder,  and  the  Upper 
700  MHz  D  Block  licensee  may  at  any 
time  bring  a  complaint  to  the 
Commission  based  on  a  claim  that 
another  party  to  the  NSA  has  deviated 
from  the  terms  of  the  NSA,  or  a  petition 
for  a  declaratory  ruling  to  resolve  the 
proper  interpretation  of  an  NSA  term  or 
provision.  The  Commission  also  may  at 
any  time,  on  its  own  motion,  determine 
to  address  any  material  breach  or 
interpret  any  NSA  term  or  provision. 

(b)  The  Commission  shall  have 
primary  responsibility  and  jurisdiction 
for  adjudicating  disputes  that  arise 
following  execution  of  the  NSA.  The 
Commission  may,  however,  require  the 
parties  to  first  seek  a  settlement  to  the 
dispute  or  authorize  the  parties  to 
resolve  the  dispute  through  litigation  or 
other  means.  Breach  of  license  terms, 
the  NSA,  or  the  Commission’s  rules  may 
result  in  cancellation  of  the  Public 
Safety  Broadband  License,  the  Upper 
700  MHz  D  Block  license,  or  both. 

(c)  The  Chiefs  of  the  Public  Safety  and 
Homeland  Security  Bureau  and  the 
Wireless  Telecommunications  Bureau 
are  delegated  joint  responsibility  for 
adjudicating  disputes. 

§  90.1 430  Local  public  safety  build-out  and 
operation. 

(a)  The  Upper  700  MHz  D  Block 
licensee  and  the  Operating  Company 
through  its  lease  arrangements  shall, 
except  in  the  two  limited  circumstances 
set  forth  herein,  have  the  exclusive  right 
to  build  and  operate  the  Shared 
Wireless  Broadband  Network. 

(b)  Rights  to  early  build-out  in  areas 
with  a  build-out  commitment.  In  an  area 
where  the  Upper  700  MHz  D  Block 
licensee  has  committed,  in  the  NSA,  to 
build  out  by  a  certain  date,  a  public 
safety  entity  may,  with  the  pre-approval 
of  the  Public  Safety  Broadband  Licensee 
and  subject  to  the  requirements  set  forth 
herein,  construct  a  broadband  network 
in  that  area  at  its  own  expense  so  long 
as  the  network  is  capable  of  operating 
on  the  Shared  Wireless  Broadband 
Network  and  meets  all  the  requirements 
and  specifications  of  the  network 
required  under  the  NSA. 

(1)  Options  for  early  build-out  in 
areas  with  a  build-out  commitment.  In 
order  to  obtain  authorization  to 
construct  a  broadband  network  as  set 
forth  in  paragraph  (b)  of  this  section,  the 
requesting  public  safety  entity  must 
agree  to  one  of  the  following: 


(1)  To,  on  its  own,  or  througli  the 
Public  Safety  Broadband  Licensee  acting 
on  its  behalf,  construct  the  network  at 
its  own  expense,  and  upon  completion 
of  construction,  transfer  the  network  to 
the  Upper  700  MHz  D  Block  licensee, 
which  shall  then  integrate  that  network 
into  the  Shared  Wireless  Broadband 
Network  constructed  pursuant  to  the 
NSA:  or 

(ii)  To,  in  agreement  with  the  Upper 
700  MHz  D  Block  licensee,  provide  all 
funds  necessary  for  the  Upper  700  MHz 
D  Block  licensee  to  complete  the  early 
construction  of  the  network,  including 
any  and  all  additional  resource  and 
personnel  costs,  allowing  the  Upper  700 
MHz  D  Block  licensee  at  all  times  to 
own,  operate,  and  manage  the  network 
as  an  integrated  part  of  the  Shared 
Wireless  Broadband  Network. 

(2)  Negotiation  of  arriendment  to  NSA. 
Under  either  early  build  out  option  set 
forth  in  paragraph  (b)(1)  of  this  section, 
the  Public  Safety  Broadband  Licensee, 
the  Upper  700  MHz  D  Block  licensee, 
and  the  public  safety  entity  must,  prior 
to  any  construction,  negotiate  an 
amendment  to  the  NSA  regarding  this 
part  of  the  network,  specifying 
ownership  rights,  fees,  and  other  terms, 
which  may  be  distinct  from  the 
analogous  terms  governing  the  Shared 
Wireless  Broadband  Network,  and  such 
amendment  must  be  approved  by  the 
Commission. 

(i)  Such  amendment  must  provide  the 
terms  under  which  the  Upper  700  MHz 
D  Block  licensee  shall  receive  full 
ownership  rights  and  shall  compensate 
the  public  safety  entity  (or  the  Public 
Safety  Broadband  Licensee,  where 
appropriate)  for  the  construction  of  the 
network:  and  shall,  absent  agreement  to 
the  contrary,  provide  for  such  transfer 
and  compensation  to  occur  prior  to  the 
scheduled  build  out  date  for  such 
network  in  the  NSA. 

(ii)  Any  right  to  compensation  from 
the  Upper  700  MHz  D  Block  licensee 
related  to  such  early  build-out  shall  be 
limited  to  the  cost  that  would  have  been 
incurred  had  the  Upper  700  MHz  D 
Block  licensee  constructed  the  network 
itself  in  accordance  with  the  original 
terms  and  specifications  of  the  NSA,  as 
reasonably  determined  by  the  parties 
and  negotiated  as  part  of  the  required 
NSA  amendment  required  in  paragraph 
(b)(2)  of  this  section.  Such  costs  shall 
not  include  costs  attributable  solely  to 
advancing  the  date  of  construction  or 
otherwise  expediting  the  construction 
process. 

(3)  Operations.  The  public  safety 
entity  may  not  commence  operations  on 
the  network  until  ownership  of  the 
network  has  been  transferred  to  the 
Upper  700  MHz  D  Block  licensee. 


Further,  no  operations  shall  be  allowed 
except  those  authorized  and  conducted 
pursuant  to  the  authority  of  the  Public 
Safety  Broadband  Licensee. 

(4)  Attribution  of  early  build-out  to 
national  benchmarks.  Upon  completion 
of  construction,  transfer  of  ownership  to 
the  Upper  700  MHz  D  Block  licensee, 
and  compensation  as  required-herein,  if 
applicable,  the  Upper  700  MHz  D  Block 
licensee  may  include  the  network 
constructed  pursuant  to  the  early  build¬ 
out  provisions  herein  for  purposes  of 
determining  whether  it  has  met  its 
national  build-out  benchmarks  and  the 
build-out  requirements  of  the  NSA. 

(5)  Rights  to  build  out  and  operate  in 
areas  without  a  build-out  commitment. 
In  areas  for  which  the  NSA  does  not 
require  the  Upper  700  MHz  D  Block 
licensee  to  build  out  the  Shared 
Wireless  Broadband  Network,  a  public 
safety  entity  may  build  out  and  operate 
a  separate,  exclusive  network  in  the  700 
MHz  public  safety  broadband  spectrum 
at  any  time,  provided  the  public  safety 
entity  has  received  the  written  approval 
of  the  Public  Safety  Broadband  Licensee 
and  operates  its  independent  network 
pursuant  to  a  spectrum  leasing 
arrangement  into  which  the  public 
safety  entity  has  entered  with  the  Public 
Safety  Broadbcmd  Licensee. 

(i)  Such  leasing  arrangement  shall  not 
require  the  approval  or  consent  of  the 
Upper  700  MHz  D  Block  licensee: 
however,  the  Public  Safety  Broadband 
Licensee  must  provide  the  Upper  700 
MHz  D  Block  licensee  with  notice  of  the 
public  safety  entity’s  intent  to  construct 
in  that  area  within  30  days  of  receipt  of 
a  request  from  a  public  safety  entity 
seeking  to  exercise  this  option,  and  shall 
inform  the  Upper  700  MHz  D  Block 
licensee  of  the  public  safety  entity’s 
anticipated  build-out  date(s). 

(ii)  Should  the  Upper  700  MHz  D 
Block  licensee,  within  30  calendar  days 
from  receipt  of  notice  of  the  public 
safety  entity’s  intent  to  construct  in  that 
area,  certify  in  writing  to  the  Public 
Safety  Broadband  Licensee  that  it  will 
build  out  the  shared  network  in  the  area 
within  a  reasonable  time  of  the 
anticipated  build-out  date(s),  as 
determined  by  the  Public  Safety 
Broadband  Licensee,  the  Public  Safety 
Broadband  Licensee  shall  not  allow  the 
public  safety  entity  to  build  and  operate 
its  own  separate  exclusive  network  in 
that  area,  provided  that  the  Upper  700 
MHz  D  Block  licensee  and  the  Public 
Safety  Broadband  Licensee  execute  an 
amendment  to  the  NSA  indicating  the 
Upper  700  MHz  D  Block  licensee’s 
commitment  to  build  the  network  in 
that  area.  Such  commitment  shall 
become  enforceable  against  the  Upper 
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700  MHz  D  Block  licensee  as  part  of  its 
overall  build-out  requirements. 

(iii)  If  the  Upper  700  MHz  D  Block 
licensee  does  not  exercise  its  option  to 
commit  to  build  out  the  network  in  the 
requested  area  within  30  calendar  days 
of  receipt  of  notice  of  the  public  safety 
entity’s  intent  to  construct  in  such  area, 
the  Public  Safety  Broadband  Licensee 
and  the  public  safety  entity  may 
proceed  with  a  spectrum  leasing 
arrangement,  which  must  be  filed  with 
and  approved  by  the  Commission  prior 
to  the  public  safety  entity  commencing 
cmy  operations.  The  spectrum  leasing 
arrangement  must  take  the  form  of  a 
spectrum  manager  leasing  arrangement 
under  the  rules  specified  in  §1.9020  of 
this  chapter,  and  incorporate  the 
following  conditions: 

(A)  The  network  must  provide 
broadband  operations; 

(B)  The  network  must  be  fully 
interoperable  with  the  Sh^ed  Wireless 
Broadband  Network; 

(C)  The  network  must  be  available  for 

use  by  any  public  safety  entity  in  the 
area;  r 

(D)  The  network  must  satisfy  any 
other  terms  or  conditions  required  by 
the  Public  Safety  Broadband  Licensee; 
and 

(E)  The  public  safety  entity  must 
construct  and  place  into  operation  its 
network  within  one  year  of  the  effective 
date  of  the  spectrum  manager  leasing 
arrangement.  If  the  public  safety  entity 
fails  to  place  the  network  into  operation 
within  one  year,  the  Public  Safety 
Broadband  Licensee  shall  terminate  the 
spectrum  leasing  arrangement  pursuant 
to  §  1.9020(h)(3)  of  this  chapter.  The 
public  safety  entity  may  also  seek 
extended  implementation  authority 
from  the  Commission  pursuant  to  the 
requirements  of  §  90.629. 

(6)  Except  as  set  forth  herein,  the 
separate  network  is  not  required  to  meet 
the  other  specifications  of  the  Shared 
Wireless  Broadband  Network.  Absent 
agreement  of  the  public  safety  entity, 
the  Public  Safety  Broadband  Licensee, 
and  the  Upper  700  MHz  D  Block 
licensee,  the  separate  network  may  not 
operate  using  any  spectrum  associated 
with  the  Upper  700  MHz  D  Block 
license. 

(7)  The  Public  Safety  Broadband 
Licensee  must  file  with  the  Commission 
any  spectrum  manager  leasing 
arrangement  as  specified  in  §  1.9020(e) 
of  this  chapter;  such  filing  shall  identify 
the  public  safety  entity  leasing  the 
spectrum,  the  particular  areas  of 
spectrum  leased  as  part  of  this  build-out 
option,  and  the  specific  network 
infrastructure  and  equipment  deployed 
on  such  leased  spectrum. 


§  90.1 432  Conditions  for  waiver  to  aiiow 
iimited  and  temporary  wideband  operations 
in  the  700  MHz  pubiic  safety  spectrum. 

(a)  Wideband  operations  in  the  700 
MHz  Public  Safety  spectrum.  Wideband 
operations  are  prohibited  in  the  public 
s^ety  allocation  of  the  700  MHz  band 
public  safety  spectrum  except  where  the 
Commission  has  granted  a  waiver 
pursuant  to  §§  1.3  and  1.925  of  this 
chapter  and  subject  to  the  additional 
conditions  and  requirements  specified 
in  this  section.  Grants  of  waiver  are 
restricted  to  the  deployment  of  a 
wideband  system  in  the  consolidated 
narrowband  portion  or  the  internal 
public  safety  guard  band  portion  of  the 
public  safety  broadband  spectrum. 
Where  spectrum  in  the  narrowband 
segment  or  internal  guard  band  segment 
is  unavailable  for  wideband  operations, 
public  safety  entities  may  request  a 
waiver  to  operate  in  the  upper  1.25 
megahertz  of  the  public  safety 
broadband  spectrum. 

(b)  Any  public  safety  entity  seeking  to 
conduct  wideband  operations  within 
the  public  safety  allocation  must  file  a 
request  for  waiver  that  is  accompanied 
by  an  application  for  authorization  and 
includes  the  following  information: 

(1)  A  letter  from  the  Public  Safety 
Broadband  Licensee,  confirming  that  the 
proposed  wideband  deployment  is  not 
inconsistent  with  the  broadband 
deployment  plan  for  the  affected  or 
adjacent  service  areas;  and 

(2)  A  description  of  the  conditions  or 
transition  requirements,  if  any,  agreed  to 
between  the  applicant  and  the  Public 
Safety  Broadband  Licensee. 

(c)  Additional  requirement  for 
wideband  operations  in  the  narrowband 
segment  and  Internal  Guard  Band.  If  an 
applicant  seeks  permission  to  deploy 
wideband  systems  in  the  narrowband 
segment,  its  waiver  request  must  also 
include  a  letter  fi'om  the  appropriate 
regional  planning  committee  or  state 
licensee  confirming  that  the  proposed 
wideband  deployment  will  not  disrupt 
any  regional  or  state  planning  efforts 
that  are  underway. 

(d)  Additional  requirements  and 
conditions  for  wideband  operations  in 
the  broadband  segment.  Permission  to 
conduct  wideband  operations  in  the 
broadband  segment  will  be  granted  only 
where  spectrvun  in  the  narrowband 
segment  or  the  internal  guard  band  is 
unavailable  for  wideband  operations.  In 
no  event  will  permission  be  granted  to 
conduct  wideband  operations  in 
geographic  areas  scheduled  for 
broadband  deployment  within  the  first 
tliree  years  of  the  build-out  plan  for  the 
Shared  Wireless  Broadband  Network. 

(1)  An  applicant  seeking  permission 
to  deploy  wideband  systems  in  the 


broadband  segment  must  have  first 
issued  a  request  for  proposal  (RFP)  that 
permitted  interested  parties  to  submit 
broadband  proposals  that  are 
technically  consistent  with  the  Shared 
Wireless  Broadband  Network. 

(2)  A  request  for  waiver  that  seeks 
permission  to  deploy  wideband  systems 
in  the  broadband  segment  must  include 
the  following  information: 

(i)  A  substantially  supported,  detailed 
technical  showing  demonstrating  that 
insufficient  spectrum  in  the  narrowband 
segment  or  the  internal  guard  band  is 
available  to  support  the  desired 
wideband  operations; 

(ii)  A  showing  that  rejected  responses 
to  the  required  broadband  network  RFP 
were  more  costly,  provided  less 
coverage  as  measured  by  throughput  at 
the  network  edge,  or  were  otherwise 
inferior  to  the  accepted  wideband 
proposal;  and 

(iii)  A  detailed  plan  for  integration  of 
such  wideband  system  into  the  Shared 
Wireless  Broadband  Network.  This  plan 
must  specify  how  and  by  what  date  the 
wideband  applicant  will  integrate  its 
proposed  wideband  system  into  Shared 
Wireless  Broadband  Network  and  must 
include  a  certification  that  the  public 
safety  entity  will  not  seek 
reimbursement  for  any  costs  involved  in 
converting  the  wideband  system  to 
Shared  Wireless  Broadband  Network 
upon  tompletion  of  that  network  in  the 
applicant’s  geographic  area. 

(3)  Authority  to  conduct  wideband 
operations  in  the  broadband  segment  of 
the  public  safety  spectrum  will  be 
subject  to  the  following  conditions: 

(i)  All  devices  operating  on  the 
wideband  system  mlist  be  designed  to 
interoperate  with  Shared  Wireless 
Broadband  Network; 

(ii)  All  waivers  will  expire 
automatically  upon  the  Upper  700  MHz 
D  Block  licensee’s  initiation  of  service 
in  the  service  area  covered  by  such 
waiver. 

(e)  Secondary  status  of  wideband 
operations.  All  wideband  operations 
permitted  under  this  section  shall  be 
secondary  to  the  authorized  narrowband 
or  broadband  applications,  as 
applicable. 

(f)  License  terms  for  wideband 
operations.  Any  secondary  license  to 
conduct  wideband  operations  in  the 
public  safety  spectrum  shall  have  a  term 
of  no  more  than  five  years. 

(g)  Renewal  of  wideband 
authorization.  Any  request  for  renewal 
of  an  initial  authorization  to  conduct 
wideband  operations  shall  be  filed  not 
less  than  180  days  prior  to  expiration  of 
the  license.  All  renewal  requests  must  _ 
include  a  showing  that  continued 
operation  of  the  wideband  system  is  in 
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the  public  interest  and  must  be 
accompanied  by  a  letter  from  the  Public 
Safety  Broadband  Licensee  confirming 
that  continuing  wideband  operations  are 
not  inconsistent  with  the  broadband 
deployment  plan  for  the  affected  or 
adjacent  service  areas.  The  license  term 
for  any  renewal  of  a  license  granted 
under  the  waiver  provisions  herein  shall 
not  exceed  three  years.  No  more  than 
one  license  renewal  will  be  granted. 

(h)  Grandfathered  wideband  STA 
operations.  Upon  request,  the  Public 
Safety  and  Homeland  Security  Bureau 
may  grant  a  public  safety  entity  that  has 
constructed,  deployed,  and  was 
operating  a  wideband  system  as  of  July 
31,  2007  pursuant  to  STA  to  extend  the 
STA  grant  for  periods  of  no  more  than 
180  days  until,  but  not  later  than,  six 
months  following  the  selection  of  the 
Public  Safety  Broadband  Licensee. 


§90.1435  Prohibition  on  discontinuance  of 
public  safety  operations. 

The  Upper  700  MHz  D  Block  licensee, 
the  Operating  Company,  and  the 
Network  Assets  Holder  me  prohibited 
from  discontinuing  or  degrading  the 
broadband  network  service  provided  to 
the  Public  Safety  Broadband  Licensee  or 
to  public  safety  entities  unless  either  at 
the  request  of  the  entity  or  entities  in 
question  or  it  has  first  obtained  the 
approval  of  the  Commission.  The  Upper 
700  MHz  D  Block  licensee  shall  notify 
the  affected  public  safety  entity  or 
entities  and  the  Public  Safety 
Broadband  Licensee  at  least  30  days 
prior  to  any  unrequested  discontinuance 
or  degradation  of  network  service. 

§90.1440  Reporting  obligations. 

(a)  The  Upper  700  MHz  D  Block 
licensee  and  the  Public  Safety 
Broadband  Licensee  shall  jointly  file 


quarterly  reports  with  the  Commission. 
These  reports  shall  include  audited 
financial  statements,  how  the  specific 
requirements  of  public  safety  are  being 
met,  detailed  information  on  the  areas 
where  broadband  service  has  been 
deployed,  which  public  safety  entities 
are  using  the  broadband  network  in 
each  area  of  operation,  what  types  of 
applications  are  in  use  in  each  area  of 
operation,  and  the  number  of  declared 
emergencies  in  each  area  of  operation. 

(b)  The  Public  Safety  Broadband 
Licensee  and  the  Upper  700  MHz  D 
Block  licensee  have  joint  responsibility 
to  register  the  base  station  locations 
with  the  Commission,  providing  basic 
technical  information,  including 
geographic  location. 

[FR  Doc.  07-4123  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services  (CMS) 

42  CFR  Parts  400  and  421 

[CMS-6030-F] 

RIN  0938-AN72 

Medicare  Program;  Medicare  Integrity 
Program,  Fiscal  Intermediary  and 
Carrier  Functions,  and  Conflict  of 
Interest  Requirements 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
Medicare  Integrity  Program  (MIP)  and 
implements  program  integrity  activities 
that  are  funded  from  the  Federal 
Hospital  Insurance  Trust  Fund.  This 
final  rule  sets  forth  the  definitions 
related  to  eligible  entities:  services  to  be 
procured;  competitive  requirements 
based  on  Federal  acquisition  regulations 
and  exceptions  (guidelines  for 
automatic  renewal):  procedures  for 
identification,  evaluation,  and 
resolution  of  conflicts  of  interest;  and 
limitations  on  contractor  liability. 

This  final  rule  brings  certain  sections 
of  the  Medicare  regulations  concerning 
fiscal  intermediaries  (FIs)  and  carriers 
into  conformity  with  the  Social  Security 
Act  (the  Act).  The  rule  distinguishes 
between  those  functions  that  the  statute 
requires  to  be  included  in  agreements 
with  FIs  and  those  that  may  be  included 
in  the  agreements.  It  also  provides  that 
some  or  all  of  the  functions  may  be 
included  in  carrier  contracts. 

DATES:  Effective  Dates:  These 
regulations  are  effective  on  October  23, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Thew,  (410)  786-4889. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Medicare  Contracting 
Environment 

Since  the  inception  of  the  Medicare 
program,  the  Medicare  contracting 
authorities  have  been  in  place  and 
largely  unchanged  until  the  last  few 
years.  At  the  inception  of  the  Medicare 
program,  the  health  insurance  and 
medical  communities  raised  concerns 
that  enacting  Medicare  could  result  in  a 
large  Federal  presence  in  the  provision 
of  health  care.  In  response,  under 
sections  1816(a)  and  1842(a)  of  the 
Social  Security  Act  (the  Act),  as  those 
sections  existed  prior  to  the  October  1 , 


2005  effective  date  of  amendments 
made  by  section  911(b)  and  (c)  of  the 
Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act  of 
2003  (Pub.  L.  108-173)  (MMA),  the 
Congress  provided  that  public  agencies 
or  private  organizations  may  participate 
administering  the  Medicare  program 
under  agreements  or  contracts  entered 
into  wilii  CMS. 

These  Medicare  contractors  (which 
are,  for  the  purposes  of  this  preamble, 
contractors  that  received  awards  under 
sections  1816  and  1842  of  the  Act  prior 
to  October  1,  2005)  sue  known  as  fiscal 
intermediaries  (FIs)  and  carriers.  With 
certain  exceptions,  FIs  perform  bill 
processing  and  benefit  payment 
functions  for  Part  A  of  the  program 
(Hospital  Insurance)  and  carriers 
perform  claims  processing  and  benefit 
payment  functions  for  Part  B  of  the 
program  (Supplementary  Medical 
Insurance). 

(For  the  following  discussion,  the 
terms  “provider”  and  “supplier”  are 
used  as  those  terms  are  defined  in 
§400.202.  “Provider”  means  a  hospital, 
a  critical  access  hospital  (CAH),  a 
skilled  nvnsing  facility,  a 
comprehensive  outpatient  rehabilitation 
facility,  a  home  health  agency,  or  a 
hospice  that  has  in  effect  an  agreement 
to  participate  in  Medicare;  or  a  clinic,  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  in  effect  a  similar 
agreement  but  only  to  furnish  outpatient 
physical  therapy  or  speech  pathology 
services:  or  a  community  mental  health 
center  that  has  in  effect  a  similar 
agreement  but  only  to  furnish  partial 
hospitalization  services.  “Supplier”  is 
defined  as  a  physician  or  other 
practitioner,  or  an  entity  other  than  a 
provider  that  furnishes  health  care 
services  under  Medicare.) 

The  former  section  1842(a)  of  the  Act 
authorized  us  to  contract  with  private 
entities  (carriers)  for  the  purpose  of 
administering  the  Medicare  Part  B 
program.  Medicare  carriers  determine 
payment  amounts  and  make  payments 
for  services  (including  items)  furnished 
by  physicians  and  other  suppliers  such 
as  nonphysician  practitioners  (NPP), 
laboratories,  and  durable  medical 
equipment  (DME)  suppliers.  In  addition, 
carriers  perform  other  functions 
required  for  the  efficient  and  effective 
administration  of  the  Part  B  program. 
The  former  section  1842(f)  of  the  Act 
provided  that  a  carrier  must  be  a 
“voluntary  association,  corporation, 
partnership,  or  other  nongovernmental 
organization  which  is  lawfully  engaged 
in  providing,  paying  for,  or  reimbursing 
the  cost  of,  health  services  under  group 
insurance  policies  or  contracts,  medical 
or  hospital  service  agreements. 


membership  or  subscription  contracts, 
or  similar  group  arrangements,  in 
consideration  of  premiums  or  other 
periodic  charges  payable  to  the  carrier, 
including  a  health  benefits  plan  duly 
sponsored  or  underwritten  by  an 
employee  organization.”  No  entity  was 
eligible  for  consideration  for  a  carrier 
contract  unless  it  could  demonstrate 
that  it  met  this  definition  of  carrier. 

Section  1842(b)  of  the  Act  provided 
us  with  the  discretion  to  enter  into 
carrier  contracts  without  regard  to  any 
provision  of  the  statute  requiring 
competitive  bidding.  Many  other 
provisions  of  generally  applicable 
Federal  contract  law  and  regulations,  as 
well  as  the  Department  of  Health  and 
Human  Services  (HHS)  procurement 
regulations,  remained  in  effect  for 
carrier  contracts. 

The  former  section  1816(a)  of  the  Act 
authorized  us  to  enter  into  agreements 
with  public  agencies  or  private 
organizations  (that  is,  FIs)  for  the 
purpose  of  administering  Part  A  of  the 
Medicare  program.  These  entities  are 
responsible  for  determining  the  amount 
of  payment  due  to  providers  in 
consideration  of  services  provided  to 
beneficiaries  and  for  making  these 
payments.  Section  1816(a)  gave  us  the 
authority  to  enter  into  an  agreement 
with  an  entity  to  serve  as  a  FI  if  the 
entity  was  first  “nominated”  by  a  group 
or  association  of  providers  to  make 
Medicare  payments  to  it.  Effective 
October  1,  2005,  section  911  of  the 
MMA  eliminated  the  requirement  that 
FIs  be  nominated  and  establishes  the 
requirement  that  Medicare  contracts 
awarded  to  Medicare  Administrative 
Contractors  (MACs)  be  competitively 
bid. 

Section  421.100  requires  that  the 
agreement  between  CMS  and  a  FI 
specify  the  functions  the  FI  must 
perform.  In  addition  to  requiring  any 
items  specified  by  CMS  in  the 
agreement  that  are  unique  to  that  FI,  our 
regulations  require  that  all  FIs  perform 
activities  relating  to  determining  and 
making  payments  for  covered  Medicare 
services,  fiscal  management,  provider 
audits,  utilization  patterns,  resolution  of 
cost  report  disputes,  and 
reconsideration  of  determinations. 
Finally,  our  regulations  require  that  all 
FIs  furnish  information  and  reports, 
perform  certain  functions  for  provider- 
based  HHAs  and  provider-based 
hospices,  and  comply  with  all 
applicable  laws  and  regulations  and 
with  any  other  terms  and  conditions 
included  in  their  agreements. 

Similarly,  §421.200  requires  that  the 
contract  between  CMS  and  a  Part  B 
carrier  specify  the  functions  the  carrier 
must  perform.  In  addition  to  requiring 
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any  items  specified  by  CMS  in  the 
contract  that  are  unique  to  that  carrier, 
we  require  that  all  Part  B  carriers 
perform  activities  relating  to 
determining  and  making  payments  (on  a 
cost  or  charge  basis)  for  covered 
Medicare  services,  fiscal  management, 
utilization  patterns,  and  Part  B 
redeterminations.  In  addition,  §421.200 
requires  that  all  carriers  furnish 
information  and  reports,  maintain  and 
make  available  records,  and  comply 
with  any  other  terms  and  conditions 
included  in  their  contracts.  It  is  within 
this  context  that  Medicare  FI  and  carrier 
contracts  cire  significantly  different  from 
standard  Federal  government  contracts. 

The  Medicare  FI  and  carrier  contracts 
are  normally  renewed  automatically 
from  year  to  year,  in  contrast  to  the 
typical  government  contract  that  is 
recompeted  at  the  conclusion  of  the 
contract  term.  The  Congress,  in 
providing  for  the  nomination  process 
under  section  1816  of  the  Act,  and 
authorizing  the  automatic  renewal  of  the 
carrier  contracts  in  then-existing  section 
1842(b)(5)  of  the  Act,  contemplated  a 
contracting  process  that  would  permit 
us  to  noncompetitively  renew  the 
Medicare  contracts  from  year  to  year. 

For  both  FIs  and  carriers,  §  421.5 
states  that  we  have  the  authority  not  to 
renew  a  Part  A  agreement  or  a  Part  B 
contract  when  it  expires.  Section 
421.126  provides  for  terminating  FI 
agreements  in  certain  circumstances, 
and,  similarly,  §421.205  provides  for 
terminating  carrier  contracts. 

Each  year,  the  Congress  appropriates 
funds  to  support  Medicare  contractor 
activities,  m  addition,  the  Medicare 
Integrity  Program  (MIP)  authorized  by 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191)  (HIPAA)  provides  funding  for 
program  integrity  efforts.  These  funds 
are  distributed  to  the  contractors  based 
on  annual  budget  and  performance 
negotiations,  where  funds  are  provided 
by  program  activity  to  each  of  the 
current  Medicare  contractors. 
Historically,  approximately  33  percent 
of  these  funds  were  for  payment  for  the 
processing  of  claims;  an  additional  25 
percent  of  the  funds  were  for  program 
integrity  activities.  These  include 
conducting  medical  review  of  claims  to 
determine  whether  services  are 
medically  necessary  and  constitute  an 
appropriate  level  of  care,  deterring  and 
detecting  potential  Medicare  fraud, 
auditing  or  settling  provider  cost 
reports,  and  ensuring  that  Medicare  acts 
as  a  secondary  payer  when  a  beneficiary 
has  primary  coverage  through  other 
insurance.  The  remainder  of  the  funds 
was  allocated  for  beneficiary  and 


provider  or  supplier  services  and  for 
operational  functions. 

B.  Discussion  About  Medicare 
Administrative  Contractors  (MACs) 

Section  911  of  the  MMA  added  new 
section  1874A  to  the  Act,  establishing 
the  Medicare  Fee-for-Service  (FFS) 
Contracting  Reform  (MCR)  initiative  that 
will  be  implemented  over  the  next 
several  years.  Under  this  provision, 
effective  October  1,  2005,  we  have  the 
authority  to  replace  the  current 
Medicare  FI  and  carrier  contractors  with 
new  MACs  using  competitive 
procedures. 

In  2005,  we  began  the  process  to 
conduct  full  and  open  competitions  to 
replace  the  current  contracts  with 
MACs.  (This  process  is  required  to  be 
completed  by  2011.)  These  MACs  will 
handle  many  of  the  same  basic 
functions  that  are  now  performed  by  FIs 
and  carriers.  Additionally,  MACs  may 
be  charged  with  performing  functions 
under  the  MIP  under  section  1893  of  the 
Act.  The  statute  does  not  preclude  the 
current  FIs  and  carriers  from  competing 
for  the  MAC  contracts. 

Among  other  provisions,  section 
1874A  of  the  Act  establishes  eligibility 
requirements  for  the  MACs;  describes 
the  functions  these  new  contractors  may 
perform  (which  may  include  functions 
of  section  1893  of  the  Act  so  long  as 
these  responsibilities  do  not  duplicate 
activities  that  are  being  carried  out 
under  a  MIP  contract);  and  specifies 
various  requirements  for  the  structure, 
terms,  and  conditions  of  these  new 
MAC  contracts.  In  particular,  section 
1874A(a)(6)  of  the  Act  specifies  that  the 
Federal  Acquisition  Regulation  (FAR) 
(48  CFR  Chapter  1)  will  apply  to  the 
MAC  contracts,  except  to  the  extent 
inconsistent  with  a  specific  requirement 
of  section  1874A  of  the  Act. 

Unlike  the  contracting  authority  of 
section  1893  of  the  Act,  the  new 
authority  of  section  1874A  of  the  Act 
does  not  mandate  that  the  Secretary 
publish  either  a  proposed  or  final 
regulation  prior  to  entering  into  MAC 
contracts.  Instead,  the  Congress,  when 
enacting  section  1874A  of  the  Act, 
directed  CMS  in  section  1874A(a)(6)  of 
the  Act  to  utilize  the  existing  well- 
defined  regulatory  framework  of  the 
FAR. 

As  one  element  of  our 
implementation  of  section  1874A  of  the 
Act,  we  published  the  Medicare 
Hospital  Outpatient  Prospective 
Payment  System  and  CY  2007  Payment 
Rates  final  rule  (71  FR  68228  through 
68230)  which  made  certain  changes  to 
42  CFR  421  Subparts  A  and  B,  and 
established  a  new  Subpart  E,  to  make 
clear  how  Medicare  providers  and 


suppliers  will  be  assigned  to  FIs, 
carriers,  and  MACs  during  the 
implementation  period  for  section 
1874A. 

The  first  of  the  full  and  open  MAC 
competitions  was  for  the  DME  claims 
workloads.  We  decided  to  start  the 
Medicare  contractor  reform  initiative 
with  the  DME  MAC  contracts  because 
the  workload  of  the  then-existing  four 
durable  medical  equipment  regional 
carriers  (DMERCs)  was  stable  and  the 
risk  of  any  significant  program 
disruption  to  the  provider  and 
beneficiary  communities  would  have 
been  minimal.  We  awarded  the 
contracts  for  the  four  specialty  MACs 
that  will  handle  administration  of 
Medicare  claims  for  DME  during  2006, 
and  we  anticipate  that  the  last  of  these 
workloads  will  be  fully  implemented  by 
the  summer  of  2007. 

During  the  initial  implementation 
phase  (2005  through  2011),  we  plan  to 
compete  and  award  contracts  for  15  Part 
A  and  Part  B  MACs  servicing  the 
majority  of  all  types  of  providers  (both 
Part  A  and  Part  B).  We  designed  the  new 
MAC  jurisdictions  to  balance  the 
allocation  of  workloads,  promote 
competition,  account  for  the  integration 
of  claims  processing  activities,  and 
mitigate  the  risk  to  the  Medicare 
program  during  the  transition  to  the 
new  contractors.  The  new  jurisdictions 
reasonably  balance  the  number  of  FFS 
beneficiaries  and  providers.  These 
jurisdictions  will  be  substantially  more 
alike  in  size  than  the  existing  FI  and 
carrier  jurisdictions,  and  they  will 
promote  much  greater  efficiency  in 
processing  Medicare’s  billion  claims  a 
year.  On  July  31,  2006,  we  announced 
that  we  had  awarded  the  first  of  the  Part 
A/B  MAC  contracts  (Jurisdiction  3). 

More  information  about  our  plans  to 
implement  Medicare  contracting  reform, 
including  our  Report  to  the  Congress  on 
this  subject,  can  he  obtained  by 
accessing  the  Internet  at  http:// 
www.cms.hhs.gov/medicarereform/ 
con  tractingreform/. 

C.  The  Medicare  Integrity  Program 

Section  202  of  HIPAA  added  new 
section  1893  to  the  Act  establishing  the 
MIP.  This  program  is  funded  from  the 
Medicare  Hospital  Insurance  Trust  Fund 
to  perform  program  integrity  activities 
with  respect  to  all  parts  of  the  Medicare 
program.  Specifically,  section  1893  of 
the  Act  expanded  our  contracting 
authority  to  allow  us  to  contract  with 
eligible  entities  to  perform  Medicare 
progTcun  integrity  activities.  These 
activities  include:  Medical,  potential 
fraud,  and  utilization  review;  cost  report 
audits;  Medicare  secondary  payer 
determinations;  overpayment  recovery; 
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educating  providers,  suppliers, 
beneficiaries,  and  other  persons 
regarding  payment  integrity  and  benefit 
quality  assurance  issues;  and 
developing  and  updating  a  list  of  DME 
items  that,  under  section  1834(a){15)  of 
the  Act,  are  subject  to  prior 
authorization. 

Section  1893(d)  of  the  Act  requires  us 
to  set  forth,  through  regulations, 
procedures  for  entering  into  contracts 
for  performing  specific  Medicare 
program  integrity  activities,  which 
include  the  following: 

•  Procedures  for  identifying, 
evaluating,  and  resolving  organizational 
conflicts  of  interest  that  are  consistent 
with  rules  generally  applicable  to 
Federal  acquisition  and  procurement. 

•  Competitive  procedures  for  entering 
into  new  contracts  under  section  1893 
of  the  Act  and  for  entering  into  contracts 
that  may  result  in  eliminating 
responsibilities  of  an  individual  FI  or 
carrier,  and  other  procedures  we  deem 
appropriate. 

•  A  process  for  renewing  contracts 
entered  into  under  section  1893  of  the 
Act. 

Section  1893(d)  of  the  Act  also 
specifies  the  process  for  contracting 
with  eligible  entities  to  perform  program 
integrity  activities.  In  addition,  section 
1893(e)  of  the  Act  requires  us  to  set 
forth,  through  regulations,  the  limitation 
of  a  contractor’s  liability  for  actions 
taken  to  carry  out  a  contract. 

The  Congress  established  section  1893 
of  the  Act  to  strengthen  our  ability  to 
deter  potential  fraud  and  abuse  in  the 
Medicare  program  in  a  number  of  ways. 
First,  it  provides  a  separate  and  stable 
long-term  funding  mechanism  for  MIP 
activities.  Historically,  Medicare 
contractor  budgets  were  subject  to  wide 
fluctuations  in  funding  levels  from  year 
to  year.  The  variations  in  funding  did 
not  have  any  relationship  with  the 
underlying  requirements  for  program 
integrity  activities.  This  instability  made 
it  difficult  for  us  to  invest  in  innovative 
strategies  to  control  potential  fraud  and 
abuse.  Our  contractors  also  found  it 
difficult  to  attract,  train,  and  retain 
qualified  professional  staff,  including 
auditors  and  fraud  investigators.  A 
stable  funding  source  allows  us  the 
flexibility  to  invest  in  innovative 
strategies  to  combat  potential  fraud  and 
abuse.  The  funding  mechanism  has 
helped  us  shift  our  emphasis  from 
postpayment  recoveries  on  potentially 
fraudulent  claims  to  prepayment 
strategies  designed  to  ensure  that  more 
claims  are  paid  correctly  the  first  time. 

Second,  to  allow  us  to  more 
aggressively  carry  out  the  MIP  functions 
and  to  require  us  to  use  procedures  and 
technologies  that  exceed  those  generally 


in  use  in  1996,  section  1893  of  the  Act 
greatly  expands  our  contracting 
authority  relative  to  the  contracting 
authority  of  original  sections  1816  and 
1842  of  the  Act.  Previously,  we  had  a 
limited  pool  of  entities  with  whom  to 
contract.  This  limited  our  ability  to 
maximize  efforts  to  effectively  carry  out 
the  MIP  functions.  The  flexibility  made 
possible  by  section  1893  of  the  Act 
allows  us  to  attract  a  variety  of  offerors 
with  potentially  new  and  different  skill 
sets  and  permits  those  offerors  to 
propose  innovative  approaches  to 
implement  MIP  to  deter  potential  fraud 
and  abuse.  By  using  competitive 
procedures,  as  established  in  the  FAR 
and  supplemented  by  the  Department  of 
Health  and  Human  Services  Acquisition 
Regulation  (HHSAR),  our  ability  to 
manage  the  MIP  activities  is  greatly 
enhanced,  and  we  can  seek  to  obtain  the 
best  value  for  our  contracted  services. 

Third,  section  1893  of  the  Act 
requires  us  to  address  potential  conflicts 
of  interest  among  prospective  MIP 
contractors  before  entering  into  any 
contracting  arrangements  with  them. 
Section  1893  of  the  Act  instructs  the 
Secretary  to  establish  procedures  for 
identifying,  evaluating,  and  resolving 
organizational  conflicts  of  interest  that 
are  generally  applicable  to  FAR 
contracts. 

D.  Experience  With  MIP  Contractors 

The  MIP  authority,  established  by 
HIPAA,  gave  us  specific  contracting 
authority,  consistent  with  the  FAR,  to 
enter  into  contracts  with  entities  to 
promote  the  integrity  of  the  Medicare 
program. 

In  the  March  20,  1998  Federal 
Register  (63  FR  13590),  we  published  a 
proposed  rule  that  would  implement 
provisions  of  section  1893  of  the  Act. 

We  reviewed  and  considered  all  the 
timely  comments  received  concerning 
the  proposed  MIP  regulatory  provisions. 
Comments  received  addressed  a  variety 
of  issues,  such  as  conflict  of  interest 
issues,  coordination  among  Medicare 
contractors,  contractor  functions,  and 
eligibility  requirements.  Overall,  we 
found  that  few  changes  were  needed  to 
the  regulatory  text.  However,  a  final  rule 
was  never  published.  Notwithstanding, 
section  1893  of  the  Act  granted  us  the 
authority  to  contract  with  eligible 
entities  to  perform  program  integrity 
activities  prior  to  publishing  the  final 
rule. 

Section  1871(a),  added  by  section  902 
of  the  MMA,  mandated  that  final  rules 
relating  to  the  Medicare  program  based 
on  a  previous  publication  of  a  proposed 
regulation  or  an  interim  final  regulation 
be  published  within  3  years  except 
under  exceptional  circumstances.  Given 


that  it  had  been  greater  than  3  years 
since  the  publication  of  the  initial 
proposed  MIP  regulations,  we  issued  a 
second  proposed  rule  in  the  Federal 
Register  on  June  17,  2005  (70  FR  35204 
through  35220). 

In  the  March  20,  1998  proposed  rule 
(63  FR  13590),  we  outlined  our 
authority  to  contract  with  entities  to 
perform  Medicare  program  integrity 
functions  to  promote  the  integrity  of  the 
Medicare  program  prior  to  publishing  a 
final  rule.  In  accordance  with  this  MIP 
authority,  we  currently  maintain  the 
following  MIP  contracts:  12  Indefinite 
Delivery-Indefinite  Quantity  (IDIQ) 
contracts  for  the  Program  Safeguard 
Contractor  (PSC)  effort;  1  Coordination 
of  Benefits  (COB)  contract,  8  IDIQ 
contracts  for  the  Medicare  Managed 
Care  (MMC)  Program  Integrity 
Contractors  effort,  8  IDIQ  contracts  for 
the  Medicare  Drug  Integrity  Contractor 
(MEDIC)  effort,  and  other  contracts. 
(IDIQ  contracts  are  explained  in  detail 
in  FAR  48  CFR  subpart  16.5.)  After 
being  awarded  an  IDIQ  contract, 
organizations  are  given  a  fair 
opportunity  to  be  considered  for  award 
of  task  orders  released  by  CMS  to' 
specifically  address  program  integrity 
issues  within  the  scope  of  the  IDIQ 
contract.  These  MIP  contractors,  which 
are  discussed  in  the  following  section, 
must  comply  with  the  CMS  Business 
Partners  Systems  Security  Manual 
(BPSSM)  and  its  operational  appendices 
(A,  B,  C,  and  D);  the  CMS  Policy  for  IT 
Security;  and  the  CMS  Information 
Security  “Virtual  Handbook.”  CMS’ 

Core  Security  Requirements,  as  defined 
in  the  CMS  BPSSM,  include,  but  are  not 
limited  to,  security  standards  adopted 
under  the  Health  Insurance  Reform 
regulations  published  under  the  HIPAA 
and  Title  X,  section  1002  of  the 
Homeland  Security  Act  of  2002,  the 
Federal  Information  Security 
Management  Act  of  2002  (FISMA)  (Pub. 
L.  107-296).  The  CMS  requirements  are 
applicable  to  MIP  contracts  and  to  all 
subcontracts  to  MIP  contractors.  The 
BPSSM  can  be  found  at  http:// 
www.cms.hhs.gov/informationsecurity/. 
The  security  requirements  include  the 
following: 

•  Contractor  appointment  of  a 
dedicated  systems  security  officer. 

•  Contractor  certification  for 
complicmce  with  CMS  Systems  Security 
Requirements. 

•  Contractor  administration  of  a 
systems  seciurity  program. 

•  Contractor  correction  of  any 
security  deficiencies,  conditions, 
weaknesses,  findings,  or  gaps  identified 
by  all  audits,  reviews,  evaluations,  tests, 
and  assessments. 
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•  Contractor  compliance  with  CMS’ 
security  certification  and  accreditation. 

CMS  security  requirements  are  fully 
defined  at  http://www.cms.hhs.gov/ 
informationsecurity/  and  will  be 
described  in  detail  in  the  MlP-related 
statement  of  work  and  task  orders. 

1.  Program  Safeguard  Contractors  (PSCs) 

Since  1999,  we  have  awarded  more 
than  65  individual  task  orders  under  the 
PSC  IDIQ  contract,  including  17  Benefit 
Integrity  (Bl)  Model  PSCs.  These  B1 
PSCs  are  tasked  with  performing  fraud 
and  abuse  detection  and  prevention 
activities  for  their  respective 
jurisdictions.  Specific  activities  include 
fraud  case  development,  local  and 
national  data  analysis  to  identify 
potentially  fraudulent  billing  schemes 
or  patterns,  law  enforcement  support, 
medical  review  for  a  BI  purpose,  and 
identifying  and  developing  appropriate 
administrative  actions.  Four  of  the  17  BI 
PSCs  have  additional  medical  review 
functions.  The  remaining  task  orders 
issued  under  the  PSC  IDIQ  contract 
have  focused  on  specific  program 
vulnerabilities  and  problem  areas  (for 
example.  Comprehensive  Error  Rate 
Testing  (CERT),  Correct  Coding 
Initiative  (CCI),  and  Data  Assessment  & 
Verification  (DAVe)). 

Overall,  we  have  been  successful  in 
irhplementing  the  PSC  program.  Since 
2002,  12  of  the  17  BI  Model  PSC 
contracts  were  awarded  and 
transitioned.  Typically,  a  3  to  6  month 
period  was  allowed  for  the  PSCs  to 
transition  the  BI  workload  from  the  FI 
and  Carrier  that  had  previously  been 
performing  this  workload. 

2.  Coordination  of  Benefits  Contractor 
(COB) 

In  November  1999,  we  awarded  one 
COB  contract  to  consolidate  activities 
that  support  the  collection, 
management,  and  reporting  of  other 
health  insurance  coverage  for  Medicare 
beneficiaries.  The  purposes  of  the  COB 
program  are  to  identify  the  health 
benefits  available  to  a  Medicare 
beneficiary  and  to  coordinate  the 
payment  process  to  prevent  the 
mistaken  payment  of  Medicare  benefits. 
In  January  2001,  the  COB  contractor 
assumed  all  Medicare  Secondary  Payer 
(MSP)  claims  investigations. 
Implementing  this  single-source 
development  approach  greatly  reduced 
the  amount  of  duplicate  MSP 
investigations.  It  also  offered  a 
centralized,  one-stop  customer  service 
approach  for  most  MSP-related 
inquiries,  including  those  seeking 
general  MSP  information. 

Another  task  that  the  COB  contractor 
is  responsible  for  is  coordinating 


benefits  with  entities  (including 
insurers  and  other  benefit  programs) 
that  pay  after  Medicare.  These  entities 
sign  a  standard  COB  agreement  for  this 
purpose.  Under  a  signed  COB 
agreement,  the  COB  contractor  collects 
information  about  beneficiaries  who 
have  supplemental  insurance.  This 
information  is  used  under  Parts  A  and 
B  of  Medicare  to  cross  Medicare 
processed  claims  data  over  to  insurers 
or  benefit  programs  for  calculating  their 
supplemental  or  tertiary  payments,  as 
applicable.  This  coordination  of  benefits 
is  consolidated  at  the  COB  contractor. 
The  COB  contractor  also  has  a  role 
under  Part  D  to  collect  supplemental 
payer  information.  This  information  is 
then  shared  and  used  by  pharmacies  to 
send  secondary  claims  to  supplemental 
payers. 

3.  Medicare  Managed  Care  Program 
Integrity  Contractors  (MMC-PICs) 

MMC-PICs  supplement  our  regional 
office  integrity  responsibilities  related  to 
Medicare  Advantage  (MA)  (formerly 
known  as  Medicare+Choice  (M+C)). 
Similar  to  the  PSC,  the  MMC-PIC  was 
designed  specifically  to  identify,  stop, 
and  prevent  fraud,  waste,  and  abuse. 

Services  performed  by  a  MMC-PIC 
include — 

•  Complete  monthly  analysis  of  plan 
discrepancies  and  report  to  MA 
Organizations; 

•  Review  and  analyze  State  regulatory 
practices: 

•  Evaluate  marketing  operations; 

•  Audit  financial  and  medical 
records,  including  claims,  payments, 
and  benefit  packages; 

•  Evaluate  enrollment  and  encounter 
data; 

•  Collect  information  and  review 
matters  that  may  contain  evidence  of 
fraud,  waste,  and  abuse  and  make 
referrals  to  the  appropriate  government 
authority; 

•  Compliance  testing  of  internal 
controls  of  Health  Care  Prepayment  Plan 
(HCPP)  contracting  organizations: 

•  Complete  all  Retroactive  Payment 
Adjustments  and  Retroactive 
Enrollments  or  Disenrollments 
submitted  by  MA  Organizations: 

•  Complete  final  reconciliation  of 
payment  for  non-renewals  of  MA 
contracts:  and 

•  Make  reconsideration 
determinations  with  plans  that  request 
decisions  regarding  payments. 

II.  Provisions  of  the  Proposed  Rule 

In  the  June  17,  2005  Federal  Register 
(70  FR  35204),  we  published  a  proposed 
rule  as  part  of  our  overall  contracting 
strategy,  which  is  designed  to  build  on 
the  strengths  of  the  marketplace.  We 


will  continue  to  encourage  new  and 
innovative  approaches  in  the 
marketplace  to  protect  the  Medicare 
Trust  Funds. 

As  discussed  in  the  section  I.B.  of  this 
preamble,  implementing  section  1874A 
of  the  Act  is  also  a  major  element  of  our 
contracting  strategy.  We  are  not 
including  extensive  rules  relating  to  that 
authority  in  this  final  rule,  but 
interested  parties  can  gain  information 
about  our  plans  for  implementing 
section  1874A  of  the  Act  by  accessing 
the  Internet  at  http://www.cms.hhs.gov/ 
medicarereform/contractingreform.  In 
addition,  the  public  can  also  send  us 
informal  questions  about  MAC 
implementation  through  this  site. 

A.  The  Medicare  Integrity  Program 

1.  Basis,  Scope,  and  Applicability 

In  accordance  with  section  1893  of 
the  Act,  we  proposed  to  amend  part  421 
by  adding  a  new  subpart  D  entitled, 
“Medicare  Integrity  Program 
Contractors.”  This  subpart  would — 

•  Define  the  types  of  entities  eligible 
to  become  MIP  contractors.  We  also 
clarify  that,  in  accordance  with  section 
1874 A  of  the  Act,  a  MAC  may  perform 
MIP  functions  under  certain  conditions; 

•  Identify  program  integrity  functions 
a  MIP  contractor  may  perform; 

•  Describe  procedures  for  awarding 
and  renewing  contracts; 

•  Establish  procedures  for 
identifying,  evaluating,  and  resolving 
organizational  conflicts  of  interest 
consistent  with  the  FAR; 

•  Prescribe  responsibilities:  and 

•  Set  forth  limitations  on  MIP 
contractor  liability. 

Subpart  D  would  apply  to  entities  that 
seek  to  compete  for,  or  receive  award  of, 
a  contract  under  section  1893  of  the  Act, 
including  entities  that  perform 
functions  under  this  subpart  emanating 
from  the  processing  of  clainis'  for 
individuals  entitled  to  benefits  as 
qualified  railroad  retirement 
beneficiaries.  We  would  set  forth  the 
basis,  scope,  and  applicability  of 
subpart  D  in  §  421.300. 

2.  Definition  of  Eligible  Entities 
(§421.302) 

In  accordance  with  section  1893(c)  of 
the  Act,  we  proposed  to  add 
§  421.302(a)  to  provide  that  an  entity  is 
eligible  to  enter  into  a  MIP  contract  if 
it — 

•  Demonstrates  the  capability  to 
perform  MIP  contractor  functions: 

•  Agrees  to  cooperate  with  the  Office 
of  Inspector  General  (OIG),  the 
Department  of  Justice  (DOJ),  and  other 
law  enforcement  agencies  in 
investigating  and  deterring  potential 


48874 


Federal  Register / Vol.  72,  No.  164 /Friday,  August  24,  2007 /Rules  and  Regulations 


fraud  and  abuse  in  the  Medicare 
program,  including  making  referrals; 

•  Complies  with  the  conflict  of 
interest  standards  in  48  CFR  Chapters  1 
and  3,  and  is  not  excluded  under  the 
conflict  of  interest  provisions 
established  by  this  rule; 

•  Maintains  an  appropriate  written 
code  of  conduct  and  compliance 
policies  that  include,  without 
limitation,  an  enforced  policy  on 
employee  conflicts  of  interest; 

•  Meets  hnancial  and  business 
integrity  requirements  to  reflect 
adequate  solvency  and  satisfactory  legal 
history;  and 

•  Meets  other  requirements  that  we 
may  impose. 

Also,  in  accordance  with  the 
undesignated  paragraph  following 
section  1893(c)(4)  of  the  Act,  we 
proposed  to  specify  that  Medicare 
carriers  are  deemed  to  be  eligible  to 
perform  the  activity  of  developing  and 
periodically  updating  a  list  of  DME 
items  that  are  subject  to  prior 
authorization. 

In  the  June  17,  2005  proposed  rule  (70 
FR  35204),  we  stated  that  it  is  not 
possible  to  identify  each  and  every 
possible  contractor  eligibility 
requirement  that  may  appear  in  a  future 
solicitation.  Therefore,  we  proposed  that 
in  order  to  permit  us  maximum 
flexibility  to  tailor  our  contractor 
eligibility  requirements  to  specific 
solicitations  while  satisfying  the  intent 
of  section  1893  of  the  Act,  any 
contractor  eligibility  requirements  in 
addition  to  those  specified  in 
§  421.302(a)(1)  through  (a)(4)  would  be 
contained  in  the  applicable  solicitation. 

At  §  421.302(a)(1),  we  proposed  to 
clarify  that  a  MAC  under  section  1874A 
of  the  Act  may  perform  any  or  all  of  the 
MIP  functions  listed  and  described  in 
§421.304.  However,  in  performing  these 
functions,  the  MAC  may  not  duplicate 
work  being  performed  under  a  MIP 
contract.  We  believe  the  proposed 
provision  is  consistent  with  sections 
1874A(a)(4)(G)  and  1874A(a)(5)  of  the 
Act,  as  added  by  the  MMA. 

At  proposed  §  421.302(b),  we  also 
clarified  our  discretion  to  require  a 
MAC  performing  any  of  the  MIP 
functions  under  §  421.304  to  abide  by 
the  eligibility  requirements  applicable 
to  MIP  contracts,  that  is,  the  four 
elements  listed  at  §  421.302(a).  The  first 
requirement  at  §  421.302(a)  related  to 
demonstrated  capability  and  the  third 
requirement  related  to  addressing 
conflicts  of  interest  were  consistent  with 
provisions  in  the  authorizing  statute  for 
MAC  contracts  (section  1874A(a)(2)of 
the  Act).  While  the  second  requirement, 
which  pertained  to  cooperation  with  the 
OIG  and  other  forms  of  law 


enforcement,  was  not  stated  in  section 
1874A  of  the  Act,  we  believed  that  this 
requirement  is  not  inconsistent  with 
section  1874A  of  the  Act  or  the  FAR. 
This  requirement  is,  in  fact,  compatible 
with  our  general  practices,  multiple 
statutes,  and  regulations  governing  HHS 
operations  and  contracts,  and  finally 
with  provisions  within  Title  XI  of  the 
Act.  The  fourth  requirement  clarified 
our  authority  to  impose  additional 
reasonable  requirements  through 
contract,  and  therefore,  it  made  sense  to 
apply  this  element  to  MAC  contractors. 
Our  specific  approach  to  all  these  issues 
would  be  clarified  in  any  solicitation  for 
MAC  contracts. 

In  accordance  with  section  1893(d)  of 
the  Act,  we  may  continue  to  contract, 
for  the  performance  of  MIP  activities, 
with  FIs  and  carriers  that  had  a  contract 
with  us  on  August  21, 1996  (the 
effective  date  of  enactment  of  HIPAA). 
However,  in  accordance  with  sections 
1816(1)  or  1842(c)(6)  of  the  Act  (both 
added  by  HIPAA  and  both  now  repealed 
by  the  MMA),  and  section 
1874A(a)(5)(A)  of  the  Act  (added  by  the 
MMA),  these  contractors  and  MAGs 
(which  may  also  perform  MIP  activities) 
may  not  duplicate  activities  under  a  FI 
agreement  or  carrier  contract  and  a  MIP 
contract,  with  one  excepted  activity. 

The  exception  permits  a  carrier  or  a 
MAC  to  develop  and  update  a  list  of 
items  of  DME  that  are  subject  to  prior 
authorization  both  under  the  MIP 
contract  and  its  contract  under  section 
1842  of  the  Act.  This  discretion  to 
continue  the  performance  of  MIP 
activities  through  the  FI  and  carrier 
contracts  until  they  are  phased  out  in 
accordance  to  section  911(d)  of  the 
MMA  was  provided  for  in  proposed 
changes  to  §421.100  and  §421.200. 

3.  Definition  of  MIP  Contractor 
(§400.202) 

We  proposed  to  define  “Medicare 
integrity  program  contractor,”  at 
§  400.202  (Definitions  specific  to 
Medicare),  as  an  entity  that  has  a 
contract  with  us  under  section  1893  of 
the  Act  to  perform  exclusively  one  or 
more  of  the  program  integrity  activities 
specified  in  that  section.  The  inclusion 
of  the  word  “exclusively”  in  this 
definition  is  intended  to  conform  with 
section  1874A(a)(5)(B)  of  the  Act  as 
added  by  the  MMA. 

4.  Services  To  Be  Procured  (§  421.304) 

A  MIP  contractor  may  perform  some 
or  all  of  the  MIP  activities  listed  in 
§421.304.  Section  421.304  would  state 
that  the  contract  between  CMS  and  a 
MIP  contractor  specifies  the  functions 
the  contractor  performs.  In  accordance 
with  section  1893(b)  of  the  Act, 


proposed  §421.304  identified  the 
following  as  MIP  activities: 

(a)  Medical,  Utilization,  and  Potential 
Fraud  Review.  Medical  and  utilization 
review  includes  the  processes  necessary 
to  ensure  both  the  appropriate 
utilization  of  services  and  that  services 
meet  the  professionally  recognized 
standards  of  care.  These  processes 
include  review  of  claims,  medical 
records,  and  medical  necessity 
documentation  and  analysis  of  patterns 
of  utilization  to  identify  inappropriate 
utilization  of  services.  This  would 
include  reviewing  the  activities  of 
providers  or  suppliers  and  other 
individuals  and  entities  (including 
health  maintenance  organizations, 
competitive  medical  plans,  health  care 
prepayment  plans,  and  MA  plans).  This 
function  results  in  identifying 
overpayments,  prepayment  denials, 
recommendations  for  changes  in 
national  coverage  policy,  changes  in 
local  coverage  determinations  (LCD) 
policies  and  payment  screens,  referrals 
for  potential  fraud  and  abuse,  and 
identifying  the  education  needs  of 
beneficiaries,  providers,  and  suppliers. 

Potential  fraud  review  includes  fraud 
prevention  initiatives,  responding  to 
external  customer  complaints  of  alleged 
fraud,  developing  strategies  to  detect 
potentially  fraudulent  activities  that 
may  result  in  improper  Medicare 
payment,  and  identifying  and 
developing  potential  fraud  cases  to  refer 
to  law  enforcement. 

(b)  Cost  Report  Audits.  Providers  and 
managed  care  plans  receiving  Medicare 
payments  are  subject  to  audits  for  all 
payments.  The  audits  help  ensure  that 
proper  payments  are  made  in 
accordance  with  Medicare  payment 
policy,  verify  financial  information  for 
making  a  final  determination  of 
allowable  costs,  identify  potential 
instances  of  fraud  and  abuse,  and  ensure 
the  completion  of  special  projects.  This 
functional  area  includes  the  receipt, 
processing,  and  settlement  of  cost 
reports  based  on  reasonable  costs, 
prospective  payment,  or  any  other  basis; 
and  the  establishment  or  adjustment  of 
the  interim  payment  rate  using  cost 
report  or  other  information. 

(c)  Medicare  Secondary  Payer 
Activities.  The  Medicare  secondary 
payer  function  is  a  process  developed  as 
a  payment  safeguard  to  protect  the 
Medicare  program  against  making 
mistaken  primary  payments.  The  focus 
of  this  process  is  to  ensure  that  the 
Medicare  program  pays  only  to  the 
extent  required  by  statute.  Contractors 
performing  Medicare  secondary  payer 
functions  would  be  responsible  for 
identifying  Medicare  secondary  payer 
situations  and  pursuing  the  recovery  of 
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mistaken  payments  from  the  appropriate 
entity  or  individual,  depending  on  the 
specifics  of  the  contract.  This  functional 
area  includes  the  processes  performed 
to  identify  beneficiaries  for  whom  there 
is  coverage  which  is  primary  to 
Medicare.  Through  these  processes, 
information  may  be  acquired  for 
subsequent  use  in  beneficiary  claims 
adjudication,  recovery,  and  litigation. 

(d)  Education.  This  hinctional  area 
includes  educating  beneficiaries, 
providers,  suppliers,  and  other 
individuals  regarding  payment  integrity 
and  benefit  quality  assurance  issues. 

(e)  Developing  Prior  Authorization 
Lists.  This  functional  area  includes 
developing  and  periodically  updating  a 
list  of  DME  items  that,  in  accordance 
with  section  1834(a)(15)  of  the  Act,  are 
subject  to  prior  authorization.  Prior 
authorization  is  a  determination  that  an 
item  of  DME  is  covered  prior  to  when 
the  equipment  is  delivered  to  the 
.Medicare  beneficiary.  Section 
1834(a)(15)  of  the  Act  requires  prior 
authorization  to  be  performed  on  the 
following  items  of  DME: 

•  Items  identified  as  subject  to 
unnecessary  utilization; 

•  Items  supplied  by  suppliers  that 
have  had  a  substantial  number  of  claims 
denied  under  section  1862(a)(1)  of  the 
Act  as  not  reasonable  or  necessary  or  for 
whom  a  pattern  of  overutilization  has 
been  identified;  or 

•  A  customized  item  if  the 
beneficiary  or  supplier  has  requested  an 
advance  determination. 

We  note  that  the  MIP  functions  were 
not  limited  to  services  furnished  under 
FFS  payment  methodologies.  MIP 
functions  apply  to  all  types  of  claims. 
They  also  apply  to  all  types  of  payment 
systems  including,  but  not  limited  to, 
managed  care  and  demonstration 
projects.  MIP  functions  also  apply  to 
payments  made  under  the  Medicare  Part 
D  prescription  drug  benefit  that  was 
implemented  on  January  1,  2006. 

5.  Competitive  Requirements  (§421.306) 

We  specified,  in  §  421.306(a),  that 
MIP  contracts  would  be  awarded  in 
accordance  with  48  CFR  chapters  1  and 
3,  42  CFR  part  421  subpart  D,  and  all 
other  applicable  laws  and  regulations. 
Furthermore,  in  accordance  with  section 
1893(d)(2)  of  the  Act,  we  specified  that 
the  procedures  set  forth  in  these 
authorities  would  be  used;  (1)  When 
entering  into  new  contracts;  (2)  when 
entering  into  contracts  that  may  result 
in  the  elimination  of  responsibilities  of 
an  individual  FI  or  carrier;  and  (3)  at 
any  other  time  we  consider  appropriate. 

In  §  421.306(b),  we  proposed  to 
establish  an  exception  to  competition 
that  allows  a  successor  in  interest  to  a 


FI  agreement  or  carrier  contract  to  be 
awarded  a  contract  for  MIP  functions 
without  competition  if  its  predecessor 
performed  program  integrity  functions 
under  the  transferred  agreement  or 
contract  and  the  resources,  including 
personnel,  which  were  involved  in 
performing  those  functions,  were 
transferred  to  the  successor.  This 
provision  would  remain  in  effect  until 
all  FI  agreements  and  carrier  contracts 
were  transitioned  to  MACs  in 
accordance  with  section  18  74 A  of  the 
Act. 

The  proposal  was  made  in 
anticipation  that  some  FIs  and  carriers, 
prior  to  the  competition  of  their 
contracts  in  accordance  with  the  MMA, 
may  engage  in  transactions  under  which 
the  recognition  of  a  successor  in  interest 
by  means  of  a  novation  agreement  may 
be  appropriate,  and  the  resources 
involved  in  the  FI’s  or  carrier’s  MIP 
activities  were  transferred  along  with  its 
other  Medicare-related  resources  to  the 
successor  in  interest.  For  example,  the 
FI  or  carrier  may  undergo  a  corporate 
reorganization  under  which  the 
corporation’s  Medicare  business  is 
transferred  entirely  to  a  new  subsidiary 
corporation.  When  all  of  a  contractor’s 
resources  or  the  entire  portion  of  the 
resources  involved  in  performing  a 
contract  are  transferred  to  a  third  party, 
we  may  recognize  the  third  party  as  the 
successor  in  interest  to  the  contract 
through  approval  of  a  novation 
agreement  as  specified  in  the  FAR  at  48 
CFR  42.1200. 

If  the  FI  or  carrier  was  performing 
program  integrity  activities  under  its 
contract  on  August  21, 1996,  the  date  of 
the  enactment  of  the  MIP  legislation, 
section  1893(d)  of  the  Act  permits  us  to 
continue  to  contract  with  the  FI  or 
carrier  for  the  performance  of  those 
activities  without  using  competitive 
procedures  (but  only  through  and,  no 
later  than,  September  30,  2011).  In  the 
context  of  a  corporate  reorganization 
under  which  all  of  the  resources 
involved  in  performing  the  contract, 
including  those  involved  in  performing 
MIP  activities,  are  transferred  to  a 
successor  in  interest,  we  may  determine 
that  breaking  out  the  MIP  activities  and 
competing  them  separately  (prior  to  the 
MAC  contract  competitions)  would  not 
be  in  the  best  interest  of  the 
government. 

Inherent  in  the  requirement  of  section 
1893(d)  of  the  Act  that  the  Secretary 
establish  competitive  procedures  to  be 
used  when  entering  into  contracts  for 
MIP  functions  was  the  authority  to 
establish  exceptions  to  those 
procedures.  (See  48  CFR  6.3)  Moreover, 
the  statute  stated  that  FI  agreements  and 
carrier  contracts  would  be 


noncompetitively  awarded  under 
sections  1816(a)  and  1842(b)(1)  of  the 
Act.  Furthermore,  those  agreements  and 
contracts  have,  in  recent  years  prior  and 
subsequent  to  the  enactment  of  the  MIP 
legislation,  included  program  integrity 
activities,  a  fact  that  the  Congress 
acknowledged  in  section  1893(d)(2)  of 
the  Act.  Creating  an  exception  to  the  use 
of  competition  for  cases  in  which  the 
same  resovnces,  including  the  same 
personnel,  continue  to  be  used  by  a 
third  party  as  successor  in  interest  to  a 
FI  agreement  or  carrier  contract  is 
consistent  with  the  Congress’ 
authorization  to  forego  competition 
when  the  contracting  entity  was 
carrying  out  the  MIP  functions  on  the 
date  of  enactment  of  the  MIP  legislation. 
Section  421.306(b)  permits  continuity  in 
the  performance  of  the  MIP  functions 
until  the  time  we  determine  a  need  to 
procure  MIP  functions  on  the  basis  of 
full  and  open  competition. 

The  exception  to  competition  will 
operate  only  where  a  FI  or  carrier  that 
performed  program  integrity  functions 
under  an  agreement  or  a  contract  in 
place  on  August  21, 1996,  transfers  its 
functions  by  means  of  a  valid  novation 
agreement  in  accordance  with  the 
requirements  of  the  FAR.  This  exception 
is  intended  to  be  applied  only  until  we 
are  prepared  to  award  MIP  contracts  on 
the  basis  of  FAR  competitive 
procedures,  or  until  we  compete  the  full 
FI  and  carrier  workloads  (both  MIP  and 
non-MIP  functions)  in  accordance  with 
section  1874A(b)  of  the  Act.  The 
exception  is  not  intended,  and  will  not 
be  used,  to  circumvent  the  competitive 
process  when  we  make  competitive 
awards  of  MIP  and  MAC  contracts.  This 
provision  is  intended  to  provide  us  with 
flexibility  in  handling  Medicare 
functions  in  the  face  of  bona  fide 
changes  in  corporate  structure  that  often 
have  little,  if  anything,  to  do  with  the 
Medicare  progreun. 

In  §  421.306(c),  we  further  specified 
that  an  entity  must  meet  the  eligibility 
requirements  established  in  proposed 
§  421.302  to  be  eligible  to  be  awarded  a 
MIP  contract. 

6.  Renewal  of  MIP  Contracts  (§421.308) 

Proposed  §  421.308(a)  specified  that 
an  initial  contract  term  will  be  defined 
in  the  MIP  contract  and  that  contracts 
may  contain  renewal  clauses.  Contract 
renewal  provides  a  mutual  benefit  to 
both  parties.  Renewing  a  contract,  when 
appropriate,  results  in  continuity  both 
for  us  and  the  contractor  and  can  be  in 
the  best  interest  of  the  Medicare 
program.  The  benefits  are  realized 
through  early  communication  of  our 
intention  whether  to  renew  a  contract, 
which  permits  both  parties  to  plan  for 
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any  necessary  changes  in  the  event  of 
nonrenewal.  Furthermore,  as  a  prudent 
administrator  of  the  Medicare  program, 
we  must  ensure  that  we  have  sufficient 
time  and  resources  to  transfer  the  MIP 
functions  if  a  reassignment  of  the 
functions  becomes  necessary  (either 
because  the  contractor  has  given  notice 
of  its  intent  to  nonrenew  or  because  we 
have  .determined  that  reassignment  is  in 
the  best  interest  of  the  Medicare 
program).  Therefore,  in  §  421.308(a),  we 
proposed  to  specify  that  we  may  renew 
a  MIP  contract,  as  we  determine 
appropriate,  by  giving  the  contractor 
notice,  within  timeframes  specified  in 
the  contract,  of  our  intention  to  do  so. 
(The  solicitation  document  that  results 
in  the  contract  would  contaih  further 
details  regarding  this  provision.) 

The  renewal  clause  referred  to  in  this 
section  is  not  an  “option”  as  defined  in 
the  FAR  at  48  CFR  subpart  2.101. 

Section  1893  of  the  Act  allows  for  the 
renewal  of  MIP  contracts  without  regard 
to  any  provision  of  the  law  requiring 
competition  if  the  contractor  has  met  or 
exceeded  performance  requirements.  As 
stated  in  the  FAR  at  48  CI^  2.101, 

“  ‘Option’  means  a  unilateral  right  in  a 
contract  by  which,  for  a  specified  time, 
the  government  may  elect  to  purchase 
additional  supplies  or  services  called  for 
by  the  contract,  or  may  elect  to  extend 
the  term  of  the  contract.” 

As  described  in  the  FAR,  48  CFR 
subpart  17.2,  an  option  is  different  than 
a  renewal  clause  in  several  respects.  The 
length  of  time  of  an  option  is 
established  in  a  contract.  In  contrast,  the 
length  of  a  renewal  period  in  a  MIP 
contract  may  not  be  defined. 
Furthermore,  an  option  must  be 
exercised  during  the  life  of  the  contract. 
A  MIP  renewal  clause  can  go  into  effect 
only  after  exhausting  the  initial  contract 
period  of  performance,  including  any 
option  provisions.  Finally,  an  option 
allows  us  to  extend  the  term  of  a 
contract  only  up  to  60  months,  the 
maximum  term  allowed  by  the  FAR 
(excluding  GSA  awards).  A  MIP  contract 
renewal  clause  allows  the  term  of  a  MIP 
contract  to  surpass  that  limit,  as  long  as 
the  contractor  meets  the  conditions  in 
the  regulation  and  the  contract 
(including  performance  standards 
established  in  its  contract)  and  we  have 
a  continuing  need  for  the  supplies  or 
services  under  contract. 

Based  on  section  1893(d)(3)  of  the 
Act,  we  specified,  in  §  421.308(b),  that 
we  may  renew  a  MIP  contract  without 
competition  if  the  contractor  continues 
to  meet  all  the  requirements  of  proposed 
subpart  D  of  part  421,  the  contractor 
meets  or  exceeds  the  performance 
standards  and  requirements  in  the 


contract,  and  it  is  in  the  best  interest  of 
the  government. 

At  §  421.308(c),  we  provided  that,  if 
we  do  not  renew  the  contract,  the 
contract  will  end  in  accordance  with  its 
terms,  and  the  contractor  does  not  have 
a  right  to  a  hearing  or  judicial  review 
regarding  the  nonrenewal.  This  is 
consistent  with  our  longstanding  policy 
for  FI  and  carrier  contracts. 

7.  Conflict  of  Interest  Rules 

The  proposed  rule  established  the 
process  for  identifying,  evaluating,  and 
resolving  conflicts  of  interest  as 
required  by  section  1893(d)(1)  of  the 
Act.  The  process  was  designed  to  ensure 
that  the  more  diversified  business 
cirrangements  of  potential  contractors  do 
not  inhibit  competition  between 
providers,  suppliers,  or  other  types  of 
businesses  related  to  the  insurance 
industry,  or  have  the  potential  for 
harming  government  interests. 

Given  the  sensitive  nature  of  the  work 
to  be  performed  under  the  MIP 
contract(s),  the  need  to  preserve  the 
public  trust,  and  the  history  of  fraud 
and  abuse  in  the  Medicare  program,  our 
contracting  officers  may  include  an 
organizational  conflict  of  interest 
provision  in  the  solicitation  and 
subsequent  contract  award  document, 
which  may  be  tailored  to  each 
procurement.  The  contract  provision 
will  be  consistent  with  the  guidelines 
found  at  FAR  9.5,  Organizational  and 
consultant  conflicts  of  interest,  as  well 
as  address  specific  concerns  for 
identifying,  mitigating  and  resolving 
actual,  apparent  or  perceived  conflict(s) 
of  interest.  In  general,  the  contracting 
officer  will  not  enter  into  a  MIP  contract 
with  an  offeror  that  has  been 
determined  to  have,  or  has  the  potential 
for,  an  unresolved  organizational 
conflict  of  interest. 

In  §  421.310(a),  we  specified  that  an 
offeror  for  MIP  contracts  is,  and  MIP 
contractors  are,  subject  to  the 
organizational  conflict  of  interest 
standards  and  requirements  of  the  FAR 
organizational  conflict  of  interest 
guidance,  found  at  48  CFR  subpart  9.5, 
and  the  requirements  and  standards  as 
are  contained  in  each  individual 
contract  awarded  to  perform  functions 
found  at  section  1893  of  the  Act. 

In  §  421.310(b),  we  stated  that  we 
consider  that  a  conflict  of  interest  has 
occurred  if,  during  the  term  of  the 
contract,  the  contractor  or  its  employee, 
agent  or  subcontractor  has  received, 
solicited,  or  arranged  to  receive  any  fee, 
compensation,  gift,  payment  of 
expenses,  offer  of  employment,  or  any 
other  thing  of  value  fi-om  any  entity  that 
is  reviewed,  audited,  investigated,  or 
contacted  during  the  normal  course  of 


performing  activities  under  the  MIP 
contract.  We  incorporated  the  definition 
of  “gift”  ft'om  5  CFR  2635.203(b)  of  ffie 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch, 
which  excludes  from  the  definition 
items  such  as  greeting  cards,  soft  drinks, 
and  coffee. 

We  also  specified  in  §  421.310(b)  that 
if  we  determine  that  the  contractor’s 
activities  are  creating  a  conflict,  then  a 
conflict  of  interest  has  occurred  during 
the  term  of  the  contract.  In  addition,  we 
specified  that,  if  we  determine  that  a 
conflict  of  interest  exists,  we  may,  as  we 
deem  appropriate — 

•  Not  renew  the  contract  for  an 
additional  term; 

•  Modify  the  contract;  or 

•  Terminate  the  contract  for  default. 

We  also  specified  that  the  solicitation 

may  require  more  detailed  information 
them  identified  above.  Our  proposed 
provisions  did  not  describe  all  of  the 
information  that  may  be  required,  or  the 
level  of  detail  that  would  be  required, 
because  we  wish  to  have  the  flexibility 
to  tailor  the  disclosure  requirements  to 
each  specific  procurement. 

We  intended  to  minimize  the 
reporting  and  recordkeeping 
requirements  as  much  as  is  feasible, 
while  taking  into  consideration  our 
need  to  have  assmrance  that  MIP 
contractors  do  not  have,  and  will  not 
develop  during  the  time  of  performance, 
a  conflict  of  interest. 

Because  potential  offerors  may  have 
questions  about  whether  information 
submitted  in  response  to  a  solicitation, 
including  information  regarding 
potential  conflicts  of  interest,  may  be 
disclosed  under  a  request  submitted 
under  the  Freedom  of  Information  Act 
(FOLA),  we  provided  the  following 
information. 

To  the  extent  that  a  proposal 
containing  information  is  submitted  to 
us  as  a  requirement  of  a  competitive 
solicitation  under  41  U.S.C.  Chapter  4, 
Subchapter  IV,  and  a  FOLA  request  is 
made  for  a  copy  of  that  proposal,  we 
will  withhold  the  proposal  to  the  extent 
authorized  by  law.  This  withholding  is 
based  upon  41  U.S.C.  253b(m). 

However,  there  is  one  exception  to  this 
requirement  that  involves  any  proposal 
that  is  set  forth  or  incorporated  by 
reference  in  the  contract  awarded  to  an 
offeror  or  bidder.  In  such  cases,  the 
FOLA  does  not  offer  presumptive 
categorical  protection.  Rather,  we  would 
withhold,  under  5  U.S.C.  552(b)(4), 
information  within  the  proposal  that 
constitutes  trade  secrets  or  commercial 
or  financial  information  that  is 
privileged  or  confidential,  provided  the 
criteria  established  by  National  Parks  & 
Conservation  Association  v.  Morton,  498 
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F.2d  765  (D.C.  Cir.  1974),  as  applicable, 
are  met.  In  such  cases,  we  will  follow 
the  predisclosure  notification 
procedures  set  forth  at  45  CFR  5.65(d). 

Any  proposal  containing  the 
information  submitted  to  us  under  an 
authority  other  than  41  U.S.C.  Chapter 
4,  Suhchapter  IV,  and  any  information 
submitted  independent  of  a  proposal 
will  be  evaluated  solely  on  the  criteria 
established  by  National  Parks  &• 
Conservation  Association  v.  Morton  and 
other  appropriate  authorities  to 
determine  if  the  proposal  in  whole  or  in 
part  contains  trade  secrets  or 
commercial  or  financial  information 
that  is  privileged  or  confidential  and 
protected  from  disclosure  under  5 
U.S.C.  552(b)(4).  Again,  for  proposals 
such  as  this,  we  will  follow  the 
predisclosure  notification  procedures 
set  forth  at  45  CFR  5.65(d)  and  will  also 
invoke  5  U.S.C.  552(b)(6)  to  protect 
information  that  would  cause  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  disclosed.  It  should  be  noted 
that  the  protection  of  proposals  under 
FOIA  does  not  preclude  CMS  from 
releasing  contractor  proposals  when 
necessitated  by  law,  such  as  in  the  case 
of  a  lawful  subpoena. 

We  already  protect  information  we 
receive  in  the  contracting  process. 
However,  to  allay  any  fears  potential 
offerors  might  have  about  disclosure  of 
commercial  information,  at  §  421.312(d) 
we  proposed  protection  of  disclosed 
submitted  proprietary  information  as 
allowed  under  the  FOIA  and  to  require 
signed  statements  from  our  personnel 
with  access  to  proprietary  information 
that  prohibit  unauthorized  use  during 
the  procurement  process  and  term  of  the 
contract. 

In  §421.312,  we  described  our 
proposal  to  resolve  conflicts  of  interest. 
We  specified  that  we  may  establish  a 
Conflicts  of  Interest  Review  Board  to 
assist  the  contracting  officer  in  resolving 
conflicts  of  interest  and  determine  when 
or  if  the  Board  is  convened.  We  would 
define  resolution  of  an  ofganizational 
conflict  of  interest  as  a  determination  of 
the  following: 

•  The  conflict  was  mitigated. 

•  The  conflict  precludes  award  of  a 
contract  to  the  offeror. 

•  The  conflict  requires  that  we 
modify  an  existing  contract. 

•  The  conflict  requires  that  we 
terminate  an  existing  contract  for 
default. 

•  It  is  in  the  best  interest  of  the 
government  to  contract  with  the  offeror 
or  contractor  even  though  the  conflict 
exists. 

The  following  are  examples  of 
methods  an  offeror  or  contractor  may 
use  to  mitigate  organizational  conflicts 


of  interest,  including  those  created  as  a 
result  of  the  financial  relationships  of 
individuals  within  the  organization. 
These  examples  are  not  intended  to  be 
an  exhaustive  list  of  all  the  possible 
methods  to  mitigate  conflicts  of  interest 
nor  are  we  obligated  to  approve  a 
mitigation  method  that  uses  one  or  more 
of  these  examples.  An  offeror’s  or 
contractor’s  method  of  mitigating 
conflicts  of  interest  will  be  evaluated  on 
a  case-by-case  basis. 

•  Divestiture  of,  or  reduction  in  the 
amount  of,  the  financial  relationship  the 
organization  has  in  another  organization 
to  a  level  acceptable  to  us  and 
appropriate  for  the  situation. 

•  If  shared  responsibilities  create  the 
conflict,  a  plan,  subject  to  our  approval, 
to  separate  lines  of  business  and 
management  or  critical  staff  from  work 
on  the  MIP  contract. 

•  If  the  conflict  exists  because  of  the 
amount  of  financial  dependence  upon 
the  Federal  government,  negotiating  a 
phasing  out  of  other  contracts  or  grants 
that  continue  in  effect  at  the  start  of  the 
MIP  contract. 

•  If  the  conflict  exists  because  of  the 
financial  relationships  of  individuals 
within  the  organization,  divestiture  of 
the  relationships  by  the  individual 
involved. 

•  If  the  conflict  exists  because  of  an 
individual’s  indirect  interest,  divestiture 
of  the  interest  to  levels  acceptable  to  us 
or  removal  of  the  individual  fi'om  the 
work  under  the  MIP  contract. 

In  the  procurement  process,  we 
determine  which  proposals  are  in  a 
“competitive  range.’’  The  competitive 
range  is  based  on  cost  or  price  and  other 
factors  that  are  stated  in  the  solicitation 
and  includes  the  most  highly  rated 
proposals  unless  the  range  is  further 
reduced  for  purposes  of  efficiency  in 
accordance  with  FAR  15.306.  Using  the 
process  in  the  proposed  regulation, 
offerors  would  not  be  excluded  from  the 
competitive  range  based  solely  on 
conflicts  of  interest.  If  we  determined 
that  an  offeror  in  the  competitive  range 
has  a  conflict  of  interest  that  is  not 
adequately  mitigated,  we  would  inform 
the  offeror  of  the  deficiency  and  give  it 
an  opportunity  to  submit  a  revised 
mitigation  plan.  At  any  time  during  the 
procurement  process,  we  may  convene 
the  Conflicts  of  Interest  Review  Board  to 
evaluate  and  assist  the  contracting 
officer  in  resolving  conflicts  of  interest. 

By  providing  a  better  process  for  the 
identification,  evaluation,  and 
resolution  of  conflicts  of  interest,  we  not 
only  protect  government  interests  but 
also  help  ensure  that  contractors  will 
not  hinder  competition  in  their  service 
areas  by  misusing  their  position  as  a 
MIP  contractor. 


8.  Limitation  on  MIP  Contractor 
Liability  and  Payment  of  Legal  Expenses 

Contractors  that  perform  activities 
under  the  MIP  contract  would  be 
reviewing  activities  of  providers  and 
suppliers  that  provide  services  to 
Medicare  beneficiaries.  Their  contracts 
would  authorize  them  to  evaluate  the 
performance  of  providers,  suppliers, 
individuals,  and  other  entities  that  may 
subsequently  challenge  their  decisions. 
To  reduce  or  eliminate  a  MIP 
contractor’s  exposure  to  possible  legal 
action  from  those  it  reviews,  section 
1893(e)  of  the  Act  requires  that  we,  by 
regulation,  limit  a  MIP  contractor’s 
liability  for  actions  taken  in  carrying  out 
its  contract.  We  must  establish,  to  the 
extent  we  find  appropriate,  standards 
and  other  substantive  and  procedural 
provisions  that  are  the  same  as,  or 
comparable  to,  those  contained  in 
section  1157  of  the  Act. 

Section  1157  of  the  Act  limits  liability 
and  provides  for  the  payment  of  legal 
expenses  of  a  Quality  Improvement 
Organization  (QIO)  (formerly  Peer 
Review  Organization  (PRO))  that 
contracts  to  carry  out  functions  under 
section  1154  of  the  Act.  Specifically, 
section  1157  of  the  Act  provides  that 
QIOs,  their  employees,  fiduciaries,  and 
anyone  who  furnishes  professional 
services  to  a  QIO,  are  protected  firom 
civil  and  criminal  liability  in 
performing  their  duties  under  the  Act  or 
their  contract,  provided  these  duties  are 
performed  witb  due  care.  Following  the 
mandate  of  section  1893(e)  of  the  Act, 
as  specified  in  §  421.316(a),  we 
proposed  to  protect  MIP  contractors 
from  liability  in  the  performance  of  their 
contracts  provided  they  carry  out  their 
contractual  duties  witb  due  care. 

In  accordance  with  section  1893(e)  of 
the  Act,  we  proposed  to  employ  the 
same  standards  for  the  payment  of  legal 
expenses  as  are  contained  in  section 
1157(d)  of  the  Act.  Therefore, 

§  421.316(b)  would  provide  that  we 
make  payment  to  MIP  contractors,  their 
members,  employees,  and  anyone  wbo 
provides  them  legal  counsel  or  services 
for  expenses  incurred  in  the  defense  of 
any  legal  action  related  to  the 
performance  of  a  MIP  contract.  We 
proposed  that  the  payment  be  limited  to 
the  reasonable  amount  of  expenses 
inciured,  as  determined  by  us,  provided 
funds  are  available  and  that  the 
payment  is  otherwise  allowable  under 
the  terms  of  the  contract. 

In  drafting  §  421.316(a),  we 
considered  employing  a  standard  for  the 
limitation  of  liability  other  than  the  due 
care  standard.  For  example,  we 
considered  whether  it  would  be 
appropriate  to  provide  that  a  contractor 
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would  not  be  criminally  or  civilly  liable 
by  reason  of  the  performance  of  any 
duty,  function,  or  activity  under  its 
contract  provided  the  contractor  was  not 
grossly  negligent  in  that  performance. 
However,  section  1893(e)  of  the  Act 
requires  that  we  employ  the  same  or 
comparable  standards  and  provisions  as 
are  contained  in  section  1157  of  the  Act. 
We  do  not  believe  that  it  would  be 
appropriate  to  expand  the  scope  of 
immunity  to  a  standard  of  gross 
negligence,  as  it  would  not  be  a 
comparable  standard  to  that  set  forth  in 
section  1157(b)  of  the  Act. 

We  also  considered  indemnifying  MIP 
contractors  employing  provisions 
similar  to  those  contained  in  the  current 
Medicare  FI  agreements  and  carrier 
contracts.  However,  we  may  indemnify 
a  MIP  contractor  only  to  the  extent  we 
have  specific  statutory  authority  to  do 
so,  and  section  ia93(e)  of  the  Act  does 
not  provide  that  authority.  Note 
however,  that  section  1874A  of  the  Act 
as  added  by  the  MMA  would  provide  us 
with  some  discretion  to  indemnify  MAC 
contractors.  In  addition,  we  proposed  at 
§  421.316(a)  to  provide  for  immunity 
from  liability  in  connection  with  the 
performance  of  a  MIP  contract  provided 
the  contractor  exercised  due  care. 
Indemnification  is  not  necessary  since 
the  MIP  contractors  would  have 
immunity  from  liability  as  specified  in 
§  421.316(a). 

B.  Intermediary  and  Carrier  Functions 

The  former  section  1816(a)  of  the  Act, 
which  provided  that  providers  could 
nominate  a  FI,  required  only  that 
nominated  FIs  perform  the  functions  of 
determining  payment  amounts  and 
making  payment,  and  the  former  section 
1842(a)  of  the  Act  required  only  that 
carriers  perform  some  or  all  of  the 
functions  cited  in  that  section.  Section 
911  of  the  MMA  eliminated  the 
requirement  that  FIs  be  nominated,  and 
effective  October  1,  2005,  established 
the  requirement  that  Medicare  contracts 
awarded  to  MAGs  be  competitively  bid 
by  September  30,  2011. 

Our  existing  requirements  at 
§421.100  and  §421.200  concerning 
functions  to  be  included  in  FI 
agreements  and  carrier  contracts  far 
exceeded  those  of  the  statute.  Therefore, 
in  the  February  22, 1994  Federal 
Register  (59  FR  8446),  we  published  a 
proposed  rule  that  would  distinguish 
between  those  functions  that  the  statute 
previously  required  to  be  included  in 
agreements  with  FIs  and  those  functions 
that,  while  not  required  to  be  performed 
by  FIs,  could  have  been  included  in  FI 
agreements  at  our  discretion.  We  also 
proposed  that  any  functions  included  in 
carrier  contracts  may  be  included  at  our 


discretion.  In  addition,  we  proposed  to 
add  payment  on  a  fee  schedule  basis  as 
a  new  function  that  may  be  performed 
by  carriers. 

The  February  22, 1994  proposed  rule 
was  never  finalized,  but  its  content  was 
reproposed  in  our  initial  March  20, 1998 
proposed  rule  for  the  MIP  program  (63 
FR  13590).  The  second  proposed  rule, 
published  on  June  17,  2005,  set  forth  a 
new  proposal  to  bring  those  sections  of 
the  regulations  that  concern  the 
functions  Medicare  FIs  and  carriers 
perform  into  conformity  with  the 
provisions  of  sections  1816(a),  1842(a), 
and  1893(b)  of  the  Act,  for  so  long  as  the 
FI  and  carrier  contracts  exist  until  they 
are  all  replaced  by  MAC  contracts. 

As  noted  in  section  I.A.  of  this 
preamble,  our  current  regulations  at 
§  421.100  specify  a  list  of  functions  that 
must,  at  a  minimum,  be  included  in  all 
FI  agreements.  Similarly,  §421.200 
specifies  a  list  of  functions  that  must,  at 
a  minimum,  be  included  in  all  carrier 
contracts.  These  requirements  far 
exceed  those  of  the  statute. 

Until  October  1,  2005,  section  1816(a) 
of  the  Act  required  only  that  a  FI 
agreement  provide  for  determination  of 
the  amount  of  payments  to  be  made  to 
providers  and  for  the  making  of  the 
payments.  Pending  the  effective  date  of 
changes  made  by  the  MMA,  section 
1816(a)  permitted,  but  did  not  require, 
a  FI  agreement  to  include  provisions  for 
the  FI  to  provide  consultative  services  to 
providers  to  enable  them  to  establish 
and  maintain  fiscal  records  or  to 
otherwise  qualif}’  as  providers.  It  also 
provided  that,  for  those  providers  to 
which  the  FI  makes  payments,  the  FI 
may  serve  as  a  channel  of 
communications  between  us  and  the 
providers,  may  audit  the  records  of  the 
providers,  and  may  perform  other 
functions  as  were  necessary. 

Until  October  1,  2005,  section  1816(a) 
of  the  Act  mandated  only  that  a  FI  make 
payment  determinations  and  make 
payments  and,  because  of  the 
nomination  provision  of  section  1816(a) 
of  the  Act,  these  functions  must  remain 
with  FIs.  We  believed  that,  pending  the 
effective  date  of  changes  made  by  the 
MMA,  section  1816(a)  of  the  Act  would 
not  require  that  the  other  functions  set 
forth  at  §  421.100(c)  through  (i)  be 
included  in  all  FI  agreements. 
Furthermore,  section  1893  of  the  Act 
permits  the  performance  of  functions 
related  to  Medicare  program  integrity  by 
other  entities.  Thus,  we  proposed  to 
revise  §  421.100  to  be  consistent  with 
section  1893  of  the  Act  and  the 
implementing  regulations.  The 
mandatory  inclusion  of  all  functions  in  ' 
all  agreements  limits  our  ability  to 
efficiently  and  effectively  administer  the 


Medicare  program.  For  example,  if  an 
otherwise  competent  FI  performs  a 
single  function  poorly,  it  would  be 
efficient  and  effective  to  have  that 
function  transferred  to  another 
contractor  that  could  carry  it  out  in  a 
satisfactory  manner.  The  alternative  is 
to  not  renew  or  to  terminate  the 
agreement  of  that  FI  and  to  transfer  all 
functions  to  a  new  contractor,  which 
may  not  have  had  an  ongoing 
relationship  with  the  local  provider 
community. 

Therefore,  we  proposed  to  revise 
§  421.100  to  state  that  an  agreement 
between  CMS  and  a  FI  specifies  the 
functions  to  be  performed  by  the  FI  and 
that  these  must  include  determining  the 
amount  of  payments  to  be  made  to 
providers  for  covered  services  furnished 
to  Medicare  beneficiaries  and  making 
the  payments  and  may  include  any  or 
all  of  the  following  functions: 

•  Any  or  all  of  the  MIP  functions 
identified  in  proposed  §421.304, 
provided  that  they  are  continuing  to  be 
performed  under  an  agreement  entered 
into  under  section  1816  of  the  Act  that 
was  in  effect  on  August  21,  1996,  and 
they  do  not  duplicate  work  being 
performed  under  a  MIP  contract. 

•  Undertaking  to  adjust  overpayments 
and  underpayments  and  to  recover 
overpayments  when  an  overpayment 
determination  has  been  made. 

•  Furnishing  to  us  timely  information 
and  reports  that  we  request  in  order  to 
carry  out  our  responsibilities  in 
administering  the  Medicare  program. 

•  Establishing  and  maintaining 
procedures  that  we  approve  for  the 
redetermination  of  payment 
determinations. 

•  Maintaining  records  and  making 
available  to  us  the  records  necessary  for 
verification  of  payments  and  with  other 
related  purposes. 

•  Upon  inquiry,  assisting  individuals 
with  matters  pertaining  to  a  FI  contract. 

•  Serving  as  a  channel  of 
communication  to  and  ft'om  us  of 
information,  instructions,  and  other 
material  as  necessary  for  the  effective 
and  efficient  performance  of  a  FI 
contract. 

•  Undertaking  other  functions  as 
mutually  agreed  to  by  us  and  the  FI. 

In  §  421.100(c),  we  specified  that,  for 
the  responsibility  for  services  to  a 
provider-based  HHA  or  a  provider-based 
hospice,  when  different  FIs  serve  the 
HHA  or  hospice  and  its  parent  provider, 
the  designated  regional  FI  determines 
the  amount  of  payment  and  makes 
payments  to  the  HHA  or  hospice.  The  FI 
or  MIP  contractor  serving  the  parent 
provider  performs  fiscal  functions, 
including  audits  and  settlement  of  the 
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Medicare  cost  reports  and  the  HHA  and 
hospice  supplement  worksheets. 

Pending  the  effective  date  of  changes 
made  by  the  MMA,  section  1842(a)  of 
the  Act,  which  pertains  to  carrier 
contracts,  requires  that  the  contracts 
provide  for  some  or  all  of  the  functions 
listed  in  that  paragraph  but  does  not 
specify  any  functions  that  must  be 
included  in  a  carrier  contract.  As  in  the 
case  of  FI  agreements,  our  experience 
has  been  that  mandatory  inclusion  of  a 
long  list  of  functions  in  all  contracts 
restricts  our  ability  to  administer  the 
carrier  contracts  with  optimum 
efficiency  and  effectiveness.  We  believe 
that  the  requirements  of  the  regulations 
for  both  FIs  and  carriers  should  be 
brought  into  conformity  with  the  former 
statutory  requirements  for  so  long  as  the 
FI  and  carrier  contracts  exist  until  they 
are  all  replaced  by  MAC  contracts. 
Therefore,  we  proposed  to  revise 
existing  §  421.200,  “Carrier  functions,” 
to  make  it  consistent  with  section  1893 
of  the  Act  and  the  implementing 
regulations.  We  stated  that  a  contract 
between  CMS  and  a  carrier  specifies  the 
functions  to  be  performed  by  the  carrier, 
which  may  include  the  following: 

•  Any  or  all  of  the  MIP  functions 
described  in  §421.304  if  the  following 
conditions  are  met:  (1)  The  carrier  is 
continuing  those  functions  under  a 
contract  entered  into  under  section  1842 
of  the  Act  that  was  in  effect  on  August 
21, 1996;  and  (2)  it  does  not  duplicate 
work  being  performed  under  a  MIP 
contract,  except  that  the  function  related 
to  developing  and  maintaining  a  list  of 
DME  may  be  performed  under  both  a 
carrier  contract  and  a  MIP  contract. 

•  Receiving,  disbursing,  and 
accounting  for  funds  in  making 
payments  for  services  furnished  to 
eligible  individuals  within  the 
jurisdiction  of  the  carrier. 

•  Determining  the  amount  of  payment 
for  services  furnished  to  an  eligible 
individual. 

•  Undertaking  to  adjust  incorrect 
payments  and  recover  overpayments 
when  an  overpayment  determination 
has  been  made. 

•  Furnishing  to  us  timely  information 
and  reports  that  we  request  in  order  to 
carry  out  our  responsibilities  in 
administering  the  Medicare  program. 

•  Maintaining  records  ana  making 
available  to  us  the  records  necessary  for 
verification  of  payments  and  for  other 
related  purposes. 

•  Establishing  and  maintaining 
procedures  under  which  an  individual 
enrolled  under  Part  B  will  be  granted  an 
opportunity  for  a  redetermination. 

•  Upon  inquiry,  assisting  individuals 

with  matters  pertaining  to  a  carrier 
contract.  r 


•  Serving  as  a  channel  of 
communication  to  and  from  us  of 
information,  instructions,  and  other 
material  as  necessary  for  the  effective 
and  efficient  performance  of  a  carrier 
contract. 

•  Undertaking  other  functions  as 
mutually  agreed  to  by  us  and  the  carrier. 

C.  Technical  and  Editorial  Changes 

A  new  subpart  D  was  added  and 
reserved  to  part  421  by  the  Revisions  to 
Hospital  Outpatient  Prospective 
Payment  System  and  Calendar  Year 
2007  Payment  Rates  final  rule  published 
in  the  November  24,  2006  Federal 
Register  (71  FR  67960).  The  new 
subpart  D  will  apply  to  MIP  contractors. 
In  addition,  because  we  have  published 
regulations  that  pertain  to  MAC 
contracts  in  the  November  24,  2006  final 
rule,  the  title  of  part  421  was  revised 
from  “Intermediaries  and  Carriers”  to 
read  “Medicare  Contracting.” 

Furthermore,  in  the  June  17,  2005 
proposed  rule,  we  proposed  to  revise 
§421.1,  which  sets  forth  the  basis, 
scope,  and  applicability  of  part  421.  We 
proposed  to  revise  this  section  to  add 
section  1893  of  the  Act  to  the  list  of 
provisions  upon  which  the  part  is 
based.  We  also  proposed  to  make 
editorial  and  other  changes  (such  as 
reorganizing  the  contents  of  the  section 
and  providing  headings)  that  improve 
the  readability  of  the  section  without 
affecting  its  substance. 

In  addition,  numerous  sections  of  our 
regulations  specifically  refer  to  an 
action  being  taken  by  a  FI  or  a  carrier. 
(As  previously  noted  in  this  preamble, 
FIs  and  carriers  refer  to  contractors  that 
received  awards  under  sections  1816 
and  1842  of  the  Act  prior  to  October  1, 
2005.)  If  the  action  being  described  may 
now  be  performed  by  a  MIP  contractor 
that  is  not  a  FI  or  a  carrier,  we  proposed 
to  revise  those  sections  to  indicate  that 
this  is  the  case.  For  example,  §424.11, 
which  sets  forth  the  responsibilities  of 
a  provider,  specifies,  in  paragraph  (a)(2), 
that  the  provider  must  keep  certification 
and  recertification  statements  on  file  for 
verification  by  the  FI.  A  MIP  contractor 
now  may  also  perform  the  verification. 
Therefore,  we  proposed  to  revise 
§424.1 1(a)(2)  to  specify  that  the 
provider  must  keep  certification  and 
recertification  statements  on  file  for 
verification  by  the  FI  or  MIP  contractor. 
Because  our  regulations  are 
continuously  being  revised  and  sections 
redesignated,  we  did  not  identify  all 
sections  that  would  have  technical 
changes  in  the  June  17,  2005  proposed 
rule.  If  we  determine  that  substantive 
changes  to  our  regulations  are 
necessary,  we  will  make  those  changes 
through  separate  rulemaking. 


III.  Analysis  and  Responses  to  Public 
Comments 

We  received  three  timely  public 
comments  on  the  June  17,  2005 
proposed  rule  (70  FR  35204  through 
35220).  The  following  is  a  summary  of 
the  issues  raised  by  those  comments  and 
our  responses. 

Comment:  Several  commenters  stated 
that  due  care  is  not  the  appropriate 
standard  for  MIP  functions  and 
recommended  that  we  hold  MIP 
contractors  to  a  higher  standard  of  care 
because  the  potential  for  abuse  by  MIP 
contractors  is  significant.  One 
commenter  maintained  that  contractors 
will  conduct  their  activities  in  strict 
compliance  with  MIP  principles  if 
immunity  is  not  readily  available. 
Another  commenter  specifically 
advocated  adopting  a  gross  negligence 
or  reckless  disregard  standard,  stating 
that  section  1893  of  the  Act  gives  CMS 
the  authority  to  deviate  from  the  due 
care  standard  “to  the  extent  the 
Secretary  finds  appropriate.”  This 
commenter  asserted  that  MIP 
contractors  should  receive  the  same 
protection  that  intermediaries  and 
carriers  receive  through  their 
agreements  and  contracts  (that  is, 
immunity  as  long  as  they  are  not  grossly 
negligent).  The  commenter  explained 
that  the  nature  of  the  functions  that  MIP 
contractors  perform  (for  example,  fraud 
investigations,  cost  report  audits,  and 
recovering  overpayments)  expose  them 
to  substantially  greater  risk  of  liability 
than  Quality  Improvement 
Organizations  (QIOs),  and  QIOs  enjoy 
immunity  from  criminal  or  civil  liability 
in  performance  of  their  duties  if  they  act 
with  due  care. 

Response:  As  we  explained  in  the 
June  17,  2005  proposed  rule,  we  believe 
that  the  due  care  standard  specified  in 
§  421.316(a)  is  the  only  standard 
consistent  with  the  statutory  mandate  of 
the  Act.  Section  1893(e)  of  the  Act 
requires  us  to  limit  a  contractor’s 
liability  by  employing  the  same  or 
comparable  standards  that  are  set  forth 
in  section  1157  of  the  Act.  Section  1157 
of  the  Act  limits  a  contractor’s  liability 
under  a  due  care  standard.  We  believe 
that  applying  this  standard  to  MIP 
contractors  strikes  a  reasonable  balance 
between  the  concerns  of  the  contractors 
and  those  subject  to  the  contractors’ 
review.  We  believe  MIP  contractors 
operate  with  due  care  to  avoid  liability, 
and  those  being  reviewed  have  the 
assurance  that  they  have  legal  recourse 
if  a  contractor  acts  negligently. 

Comment:  One  commenter  stated  that, 
to  the  extent  that  a  MAC,  carrier,  or 
fiscal  intermediary  enters  into  a  contract 
to  perform  MIP  functions,  they  should 
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be  afforded  the  same  immunity  and 
indemnification  that  exists  under  their 
MAC,  carrier,  or  fiscal  intermediary 
contract.  In  addition,  the  commenter 
urged  us  to  add  language  to  §  421.316(b) 
to  clarify  the  continued  applicability  of 
the  immunity/indemnification 
standards  in  FI  and  carrier  contracts,  as 
well  as  any  standards  ultimately 
included  in  MAC  contracts  to  MIP 
functions. 

Response:  Generally,  FIs  and  carriers 
are  indemnified  for  any  liability  arising 
from  the  performance  of  contract 
functions  provided  that  the  FI’s  and  the 
carrier’s  conduct  was  not  grossly 
negligent,  fraudulent,  or  criminal. 
However,  we  do  not  believe  we  have 
statutory  authority  under  section 
1893(e)  of  the  Act  to  indemnify  MIP 
contractors  based  on  this  same  standard. 
As  we  explained  in  the  June  17,  2005 
proposed  rule,  section  1893(e)  of  the  Act 
requires  us  to  limit  a  contractor’s 
liability  by  employing  the  same  or 
comparable  standards  that  are  set  forth 
in  section  1157  of  the  Act.  Section  1157 
of  the  Act  limits  a  contractor’s  liability 
under  a  due  care  standard.  In  addition, 

§  421.316(a)  provides  MIP  contractors 
immunity  from  liability  in  connection 
with  the  performance  of  a  MIP  contract 
as  long  as  the  contractors  exercise  due 
Ccne.  Therefore,  indemnification  is  not 
necessary  since  the  MIP  contractors  will 
have  immunity  from  liability  as 
specified  in  §  421.316(a).  Note,  however, 
that  section  1874A(d)(4)  of  the  Act,  as 
added  by  the  MMA,  provides  that  we 
have  some  discretion  to  indemnify  MAC 
contractors  that  perform  MIP  functions 
under  section  1874A(a)(4)(G)  of  the  Act 
and  other  functions,  as  long  as  their 
conduct  was  not  grossly  negligent, 
fraudulent,  or  criminal  in  nature. 
Indemnification  may  include  payment 
of  judgments,  settlements,  awards,  and 
costs  (including  reasonable  legal 
expenses)  as  specified  in  section 
1874A(d)(4)  of  the  Act. 

Comment:  Section  §  421.316(b)  limits 
payment  of  expenses  incurred  by  MIP 
contractors  and  others  in  defense  of  a 
legal  action  related  to  the  performance 
of  a  MIP  to  reasonable  expenses,  as 
determined  by  CMS.  In  addition,  section 
421.316(b)(2)  limits  reimbmsement  to 
“funds  available’’  in  order  to  comply 
with  the  Anti-Deficiency  Act,  which 
applies  to  all  government  expenditures. 
A  conunenter  objected  to  what  it 
describes  as  a  “discretionary 
reasonableness  standard’’  and  the 
“funds  available”  condition.  The 
commenter  stated  that  both  provisions 
have  the  potential  to  substantially 
undermine  the  intent  of  the  Soci^ 
Security  Act,  which  seeks  to  reimburse 
MIP  contractors  for  their  legal  expenses. 


The  commenter  also  called  the  “funds 
available”  provision  xmprecedented, 
noting  that  neither  current  FI  or  carrier  ‘ 
contracts  nor  the  MMA  provisions  that 
pertain  to  MAC  contractors  impose  this 
condition. 

Response:  Under  §  421.316(b),  we 
proposed  to  pay  expenses  incurred  by 
MIP  contractors  and  others  in  defense  of 
a  legal  action  related  to  the  performance 
of  a  MIP  as  long  as  certain  conditions 
are  satisfied.  However,  we  believe  that 
this  payment  should  be  limited  to 
reasonable  expenses,  as  determined  by 
us.  For  clarity,  in  making  the 
determination  of  what  is  a  “reasonable” 
cost,  §  421.316(b),  we  adopt  the 
description  contained  in  the  FAR  at  48 
CFR  31.201-3.  In  terms  of 
reimbursement  for  legal  expenses,  we 
note  that  §421.316  is  more  generous 
than  FAR  31.205—47,  which  addresses 
costs  rfelated  to  legal  and  other 
proceedings.  Under  the  FAR,  at  48  CFR 
31.205—47,  for  example,  reimbursement 
is  limited  to  80  percent  of  the  costs 
allowed.  This  limitation  does  not  apply 
under  the  final  rule. 

As  previously  noted,  section 
421.316(b)(2)  limits  reimbursement  to 
“funds  available”  in  order  to  comply 
with  the  Anti-Deficiency  Act.  The  Anti- 
Deficiency  Act  applies  to  all 
government  expenditures  and  provides, 
among  other  things,  that  a  government 
agency  “may  not  authorize  an 
expenditure  or  obligation  exceeding  an 
amount  available  in  an  appropriation  or 
fund”  as  specified  in  31  U.S.C.  1341.  A 
contractor  that  incurs  legal  fees  that  may 
be  reimbursable  under  §  421.316(b) 
would  be  expected  to  notify  its 
contracting  officer,  under  general  FAR 
requirements,  if  it  anticipates  a  cost 
ovemm  due  to  legal  fees  and  expenses. 
Then,  if  the  resources  are  available,  the 
funding  for  the  contract  could  be 
adjusted.  We  do  not  believe  it  is 
appropriate  or  necessary  for  CMS,  in 
this  final  rule,  to  obligate  itself  to  seek 
additional  funds  or  to  limit  its  actions 
if  funds  are  not  available  for 
reimbursement. 

Comment:  A  commenter  noted  that 
the  preamble  to  the  proposed  rule  stated 
that  a  transfer  of  resources,  including 
personnel,  must  occur  to  qualify  for  the 
successor-in-interest  exception.  The 
commenter  asked  that  we  clarify 
whether  a  potential  successor-in-interest 
may,  assuming  all  other  requirements  of 
§  421.306(b)  are  met,  qualify  for  the 
exception  if  the  predecessor  does  not 
technically  transfer  personnel  to  the 
successor-in-interest  but  instead 
provides  such  personnel  through  an 
administrative  services  agreement. 

Response:  We  would  determine 
whether  a  particular  contractor  qualifies 


for  the  exception  on  a  case-by-case 
basis. 

Comment:  A  commenter  asserted  that 
medical  and  utilization  reviews  should 
be  conducted  only  by  physicians  with 
the  same  State  licensure,  from  the  same 
geographic  area,  and  within  the  same 
specialty  as  the  physician  who  provided 
the  service  under  review. 

Response:  Statements  of  Work  for  MIP 
contractors  contain  guidelines  that 
address  activities  such  as  medical 
review  and  utilization.  However,  we 
decline  to  require  by  regulation  medical 
or  utilization  review  to  be  performed  by 
physicians  with  the  same  State 
licensure,  from  the  same  geographic 
area,  and  within  the  same  specialty  as 
the  physician  who  provided  the  service 
under  review  because  we  have  found 
that  nmse  clinicians  have  the 
appropriate  clinical  experience  to  make 
objective  clinical  decisions.  However, 
we  recognize  the  value  that  a  provider 
meeting  these  requirements  may  offer, 
and  ovn  contractors  utilize  (as  they 
deem  appropriate)  physician 
consultants  on  a  case-by-case  basis  to 
provide  this  ^ecialized  knowledge. 

Comment:  One  commenter 
recommended  that  we  revise 
§  421.312(b)(5)  to  state  that  it  is  in  the 
best  interest  of  the  government  to 
contract  with  the  offeror  or  contractor 
even  though  the  conflict  exists  (and  the 
conflict  has  been  mitigated  to  the  extent 
possible). 

Response:  We  appreciate  the 
commenter’s  recommendation.  We 
believe  that  our  contracting  officer  must 
have  the  flexibility  to  enter  into  a 
contract  with  an  offeror  or  contractor 
even  if  a  conflict  of  interest  exists 
without  the  additional  requirement  of 
mitigating  the  conflict  to  the  extent 
possible.  This  flexibility  ensures  that 
the  officer  has  the  ability  to  enter  into 
these  types  of  contracts  when  doing  so 
is  in  the  best  interest  of  the  government. 
We  are  committed  to  minimizing  and, 
where  possible,  eliminating  all  potential 
conflict  of  interests  as  outlined  in 
§421.312. 

Comment:  A  commenter  mged  that,  if 
CMS  convenes  a  Conflicts  of  Interest 
Review  Board  as  specified  in 
§  421.321(a),  the  board’s  membership 
should  include  practicing  physicians 
who  regularly  treat  Medicare 
beneficiaries.  According  to  the 
commenter,  the  board  should  also 
include  representatives  from  the  type  of 
entity  that  is  experiencing  the  conflict, 
CMS  representatives,  and  other  provider 
representatives  as  appropriate. 

Response:  The  Conflicts  of  Interest 
Review  Board  is  an  internal  process  for 
CMS,  which  is  convened  only  when 
CMS  deems  necessary.  To  meuntain  the 
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integrity  of  the  procurement  process  and 
the  confidentiality  of  proprietary 
information  submitted  in  proposals, 
opening  the  procurement  process  to  the 
public  is  not  a  viable  option. 

Comment:  One  commenter  expressed 
concerned  about  a  MIP  contractor 
auditing  a  hospital’s  cost  reports  and  a 
FI,  a  different  contractor,  processing  the 
hospital’s  claims.  Specifically,  the 
commenter  questioned  whether  the  two 
contractors  could  effectively 
communicate  with  each  other.  The 
commenter  expressed  concern  about 
access  to  updated  claims  information  in 
cases  where  one  contractor  audited  cost 
reports  and  another  contractor 
processed  claims,  and  urged  CMS  to 
discuss  this  issue  with  specific 
providers  to  ensure  that  existing 
roadblocks  are  cleared  before  any 
potential  expansion  of  separate 
contractors  across  the  country. 

Response:  We  understand  the 
comments  related  to  the  coordination  of 
activities  between  PSCs  and  the  claims 
processing  contractors,  especially  as 
they  relate  to  audit  activities.  We  are 
concerned  about  the  interaction 
between  PSCs  and  other  CMS 
contractors.  We  continually  promote 
positive  interaction  and  effective 
communication  between  all  our  various 
contractors.  If  significant  issues  arise, 
we  will  intervene  to  address  these 
issues. 

rV.  Provisions  of  the  Final  Rule 

This  final  rule  accomplishes  two 
primary  goals.  First,  it  implements,  with 
certain  exceptions  indicated  below,  the 
provisions  of  the  June  17,  2005 
proposed  rule  as  issued.  Second,  it 
describes  two  new  MIP  contracts  that 
were  awarded  between  the  publication 
of  the  March  20, 1998  proposed  rule  and 
before  the  publication  of  this  final  rule. 

A.  Implementation,  With  Certain 
Exceptions,  of  the  Provisions  of  the  June 
1 7,  2005  Proposed  Rule 

With  the  exception  of  the  following, 
we  are  implementing  the  provisions  of 
the  June  17,  2005  proposed  rule  as 
issued. 

In  §421.1,  Basis,  Applicability,  and 
Scope,  we  are  revising  this  section  to 
omit  the  language  in  proposed 
paragraph  (b)  that  states  that  “§  421.118 
is  also  based  on  42  U.S.C.  1395(b)- 
1(a)(1)(F),  which  authorizes 
demonstration  projects  involving  FI 
agreements  and  carrier  contracts.”  This 
language  was  omitted  because  §421.118 
was  removed  from  the  CFR  by  the 
Medicare  Hospital  Outpatient 
Prospective  Payment  System  and  CY 
2007  Payment  Rates  final  rule  (71  FR 
67960). 


In  §  421.1(a),  we  are  revising  the 
description  of  sections  1816  and  1842  of 
the  Act.  The  previous  description  (“Use 
of  organizations  and  agencies  in  making 
Medicare  payments  to  providers  and 
suppliers  of  services”)  was  replaced 
with  the  following  description: 
“Provisions  relating  to  the 
administration  of  Parts  A  and  B.” 

In  §  421.1(b),  we  are  revising  this 
section  to  clarify  that  FIs  and  carriers 
refer  to  contractors  that  received  awards 
under  sections  1816  and  1842  of  the  Act 
prior  to  October  1,  2005  to  distinguish 
these  contractors  from  MAGs.  Therefore, 
§  421.1(b)  is  revised  to  read,  “The 
provisions  of  this  ptul  apply  to 
agreements  with  Part  A  (Hospital 
Insurance)  FIs  that  received  awards 
under  sections  1816  and  1842  of  the  Act 
prior  to  October  1,  2005,  contracts  with 
Part  B  (Supplementary  Medical 
Insurance)  carriers  that  received  awards 
under  sections  1816  and  1842  of  the  Act 
prior  to  October  1,  2005,  and  contracts 
with  Medicare  integrity  program 
contractors  that  perform  program 
integrity  functions.” 

In  §  421.1(c)(2),  we  are  revising  this 
paragraph  to  omit  language  indicating 
that  CMS  specifies  criteria  and 
standards  to  select  FIs  and  designate 
regional  or  national  FIs  for  certain 
classes  of  providers.  We  no  longer 
perform  these  functions.  In  addition, 
language  was  added  to  clarify  that  CMS 
specifies  criteria  and  standards  to 
evaluate  the  performance  of  successor- 
in-interest  entities  to  FIs.  Therefore, 

§  421.1(c)(2)  is  revised  to  read, 
“Specifies  criteria  and  standards  CMS 
uses  in  evaluating  the  performance  of 
fiscal  intermediaries’  successor  entities 
and  in  assigning  or  reassigning  a 
provider  or  providers  to  particular  fiscal 
intermediaries.” 

In  §  421.302(a)(4),  Definition  of 
Eligible  Entities,  we  are  revising  this 
section  to  replace  the  phrase  “without 
limitation”  with  “but  are  not  limited 
to.”  This  change  was  made  to  clarify 
that  an  appropriate  written  code  of 
conduct  and  compliance  policies 
consist  of  more  than  an  enforced  policy 
on  employee  conflicts  of  interest. 
Therefore,  §  421.304(a)(4)  is  revised  to 
read,  “Maintains  an  appropriate  written 
code  of  conduct  and  compliance 
policies  that  include,  but  are  not  limited 
to,  an  enforced  policy  on  employee 
conflicts  of  interest.” 

In  §  421.302,  Definition  of  Eligible 
Entities,  we  are  revising  this  section  to 
omit  the  requirement  in  proposed 
paragraph  (a)(5)  that  states  that  an  entity 
is  eligible  to  enter  into  a  MIP  contract 
if  it  “meets  financial  and  business 
integrity  requirements  to  reflect 
adequate  solvency  and  satisfactory  legal 


history”  because  we  believe  that  this 
requirement  may  create  an  ambiguity 
with  the  48  FAR  at  9.103. 

In  §  421.304,  Medicare  integrity 
program  contractor  functions,  we  list 
the  activities  that  a  MIP  contractor  may 
perform.  Section  421.304  states  that  the 
contract  between  CMS  and  a  MIP 
contractor  specifies  the  functions  the 
contractor  performs.  Specifically  in  the 
area  of  medical  and  utilization  review, 
we  include  the  processes  necessary  to 
ensure  both  the  appropriate  utilization 
of  services  and  that  services  meet-  the 
professionally  recognized  standards  of 
care.  We  state  that  these  processes 
include  review  of  claims,  medical 
records,  and  medical  necessity 
documentation  and  analysis  of  patterns 
of  utilization  to  identify  inappropriate 
utilization  of  services.  We  proposed  that 
this  would  include  reviewing  the 
activities  of  providers  or  suppliers  and 
other  individuals  and  entities  (including 
health  maintenance  organizations, 
competitive  medical  plans,  health  care 
prepayment  plans,  and  MA  plans).  We 
are  adding  Part  D  Prescription  Drug 
Plans  to  the  list  of  entities. 

We  are  revising  §  421.304(b)  to 
include  reconciling  and  issuing  cost 
report  payments  for  providers  and 
suppliers.  Therefore,  §  421.304(h)  is 
revised  to  read,  “Auditing,  settling,  and 
determining  cost  report  payments  for 
providers  of  ser\'ices,  or  other 
individuals  or  entities  (including 
entities  contracting  with  CMS  under 
parts  417  and  422  of  this  chapter),  as 
necessary  to  help  ensure  proper 
Medicare  payment.” 

In  §  421.304(c),  we  are  revising  this 
paragraph  to  specify  that  we  will 
recover  mistaken  and  conditional 
payments.  Therefore,  §  421.304(c)  is 
revised  to  read,  “Determining  whether  a 
payment  is  authorized  under  title  XVIII, 
as  specified  in  section  1862(b)  of  the 
Act,  and  recovering  mistaken  and 
conditional  payments  under  section 
1862(b)  of  the  Act.” 

In  §  421.306(b),  we  are  revising  this 
paragraph  to  clarify  that  CMS  may 
award  an  entity  a  Medicare  integrity 
program  contract  by  transfer — as 
opposed  to  “without  competition” — if 
certain  conditions  apply.  The  phrase 
“without  competition”  implies  there  is 
new  work  not  contemplated  in  the 
original  contact  award.  However,  work 
transferred  by  novation  was  competed  at 
some  prior  date,  and  a  successor-in- 
interest  would  take  on  that  work. 
Therefore,  §  421.306(b)  is  revised  to 
read,  “CMS  may  award  an  entity  a 
Medicare  integrity  program  contract  by 
transfer  if  all  of  the  following  conditions 
apply  *  *  *.” 
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In  §  421.308(b),  we  are  revising  this 
paragraph  to  omit  the  phrase  “without 
competition”  because  that  term  implies 
there  is  new  work  not  contemplated  in 
the  original  contact  award.  Therefore, 

§  421.308(b)  is  revised  to  read,  “CMS 
may  renew  a  Medicare  integrity  program 
contract  if  all  of  the  following 
conditions  apply  are  met  *  *  *.” 

In  §  421.310,  we  are  revising  the 
section  to  omit  §  421.310(b)(1)  in  its 
entirety  because,  in  §  421.310,  we  state 
that  conflict  of  interest  standards  and 
requirements  are  contained  in  each 
contract  awarded  to  perform  section 
1893  of  the  Act  functions.  To  eliminate 
redundancy  and  possible  ambiguities 
when  read  with  the  contract,  we  believe  ’ 
it  is  necessary  to  remove  this  section  of 
the  regulation  as  similar  language  is 
contained  in  the  contract.  In  addition, 
we  eliminated  §  421.310(b)(1)  because 
conflict  of  interest  standards  and 
requirements  could  vary  among  MIP 
contracts  (for  example,  PSC  and  COB) 
and  differ  from  those  that  are  stated  in 
this  regulation.  Finally,  we  removed 
§421.310(b)(2)addressing  the  resolution 
of  conflicts  of  interest  in  its  entirety.  For 
clarity,  the  language  in  this  provision 
was  slightly  revised  and  moved  to 
§  421.312(b)(2)  for  organizational 
purposes. 

In  §  421.312(a),  we  are  revising  the 
paragraph  to  clarify  that  CMS 
determines  when  to  convene  a  Conflicts 
of  Interest  Review  Board.  Therefore, 
§421.312(a)is  revised  to  read,  “CMS 
may  establish  and  convene  a  Conflicts 
of  Interest  Review  Board  to  assist  the 
contracting  officer  in  resolving 
organizational  conflicts  of  interest.” 

In  §  421.312(b),  we  are  revising  the 
section  to  separately  identify  resolution 
of  pre-award  and  post-award  conflicts  to 
increase  clarity  and  for  organizational 
purposes.  For  resolution  of  post-award 
conflicts,  we  added  language  that 
clarifies  that  we  could  continue  a 
contract  even  though  a  conflict  of 
interest  exists.  Note  that  we  did  not 
state  in  §421.312(h)(2)(iv)  that  the 
waiver  of  a  conflict  of  interest  must  be 
in  accordance  with  48  CFR  subpart 
9.503  in  the  resolution  of  post-award 
conflicts  of  interest  because  that  subpart 
applies  only  to  pre-award  conflicts. 

In  §421.312(b)(2)(iii),  which  was 
proposed  as  §  421.312(b)(4)  in  the  Jvme 
17,  2005  proposed  rule  before 
§  421.312(b)  was  reorganized  in  this 
final  rule,  we  are  revising  this  section  to 
clarify  that  a  contracting  officer  may 
resolve  an  organizational  conflict  of 
interest  by  not  renewing  an  existing 
contract.  In  addition,  this  section  is 
revised  to  omit  the  phrase  “for  default.” 
Under  the  FAR,  a  contract  may  be 
terminated  for  default,  and  it  may  be 


terminated  for  the  convenience  of  the 
government.  Therefore, 
§421.312(h)(2)(iii)  is  revised  to  read, 
“The  conflict  requires  that  CMS 
terminate  or  not  renew  an  existing 
contract  *  * 

B.  Description  of  Two  New  MIP 
Contractors 

As  explained  in  the  preamble  to  this 
final  rule,  since  the  March  20, 1998 
proposed  rule  was  published,  we  had 
the  authority  to  contract  with  entities  to 
perform  Medicare  program  integrity 
functions  to  promote  the  integrity  of  the 
Medicare  program  before  publishing  a 
final  rule.  We  also  noted  in  the 
preamble  to  this  final  rule  that,  in 
accordance  with  this  MIP  authority,  we 
maintain  various  MIP  contracts,  which 
include,  but  are  not  limited  to,  the 
following:  12  IDIQ  contracts  for  the  PSC 
effort:  1  COB  contract,  8  IDIQ  contracts 
for  the  MMC  Program  Integrity 
Contractors  effort,  8  IDIQ  contracts  for 
the  MEDIC  effort,  and  other  contracts. 

Between  publishing  the  March  20, 
1998  proposed  rule  and  before 
publishing  this  final  rule,  we  awarded 
two  other  types  of  MIP  contracts: 
Workers’  Compensation  Review 
Contractors  (WCRC)  and  Medicare 
Secondary  Payer  Recovery  Contractors 
(MSPRC).  Although  these  MIP  contracts 
were  not  specifically  identified  in  the 
March  20,  1998  proposed  rule  or  the 
June  17,  2005  proposed  rule,  the 
preamble  to  both  respective  proposed 
rules  did  not  provide  an  exhaustive  list 
of  MIP  contracts:  instead,  it  provided 
examples  of  MIP  contracts  and 
indicated  that  there  were  “other  [MIP] 
contracts.” 

As  MIP  contractors,  the  WCRC  and 
the  MSPRC  must  satisfy  the  same 
requirements  (for  example,  eligibility 
requirements  under  section  421.302) 
that  other  MIP  contractors  must  satisfy. 
Their  duties  are  briefly  described  as 
follows: 

•  Workers’  Compensation  Review 
Contractor.  In  September  2003,  we 
awarded  a  contract  to  the  WCRC  to 
review  and  evaluate  proposed  Workers’ 
Compensation  Medicare  Set-aside 
Arrangements  (WCMSAs)  in  workers’ 
compensation  (WC)  cases  to  help  ensure 
that  Medicare’s  interests  are  properly 
considered  when  determining  the  future 
case-related  medical  needs  of  the 
claimant.  The  purpose  of  the  contract  is 
to  procme  an  independent  entity  with 
qualified  medical  staff  to  determine 
WCMSA  amounts  for  future  medical 
expenses  related  to  the  WC  injury  to 
protect  Medicare’s  interest.  This 
function  confirms  the  adequacy  of 
WCMSAs  and,  as  a  result,  prevents  the 
Medicare  program  from  incurring  costs 


that  should  be  paid  by  a  WC  carrier. 

This  initiative  creates  a  streamlined 
process  for  review  of  WCMSAs  and 
reduces  the  time  associated  with  such 
reviews  and  evaluations,  ultimately 
enhancing  the  level  of  customer  service 
to  the  WC  industry.  More  information 
about  the  WCRC  can  be  obtained  by 
accessing  the  Internet  at  http:// 
www.cms.hhs.gov/ 

WorkersCom  pAgencyServices/ 
06_wcmsasreviewprocess.asp. 

•  Medicare  Secondary  Payer 
Recovery  Contractor.  In  August  2006, 
we  consolidated  all  of  the  functions 
related  to  recovering  MSP  Group  Health 
Plan  (GHP)  and  “non-GHP”  (Workers’ 
Compensation  (WC),  no-fault,  and 
liability)  debts  ft-om  the  Medicare  claims 
processing  contractors  into  one  MSP 
Recovery  Contractor  (MSPRC).  The 
MSPRC  was  implemented  in  October 
2006.  The  MSPRC  only  took  over  cases 
where  the  debtors  are  employers, 
insurers/Third  Party  Administrators, 

WC  carriers,  no-fault  insmers,  liability 
insurers,  or  beneficiaries.  Cases  where 
debtors  are  providers,  physicians,  or 
suppliers  remained  at  the  FFS 
contractors.  Furthermore,  those 
contractors  using  the  Healthcare 
Integrated  General  Ledger  Accounting 
System  (HIGLAS)  kept  cases  already  on 
that  system  to  see  through  to 
completion.  Using  one  contractor  to 
perform  MSP  recoveries  is  achieving 
administrative  and  operational 
efficiencies,  standardizing  the  recovery 
process,  maximizing  recoveries,  and 
enhancing  customer  service.  The 
MSPRC  is  already  introducing 
innovations  into  the  process,  including 
establishing  a  virtual  case  system  to 
replace  paper  files  and  using  a 
dedicated  call  center  with  a  toll-free 
number  for  more  expedient  customer 
service.  More  information  about  the 
MSPRC  can  be  obtained  by  accessing 
the  Internet  at  http://www.cms.hhs.gov/ 
MSPRGenInfo/. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose  new 
information  collection  and 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  35).  Consequently,  it 
need  not  be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  PRA  of  1995. 

VI.  Regulatory  Impact  Analysis 
A.  Introduction 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  emd  Review),  the 
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Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  (Pub.  L.  104-4), 
and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
Although  Table  1  shows  a  significant 
decline  in  improper  Medicare  FFS 
payments  based  on  the  implementation 
of  MIP  contractors  and  other  initiatives, 
such  as  FI  and  carrier  education  efforts, 
the  decline  is  a  function  of  our  efforts 
to  prevent  and  recoup  improper 
payments,  which  represent  savings  to 
the  Medicare  program.  As  a  result,  we 
have  determined  that  this  final  rule  is 
not  a  major  rule,  and  that  it  would  not 
have  economically  significant  effects. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $6.5  million  to  $31.5  million  in  any 
1  year.  By  the  North  American 
Industrial  Classification  (NAIC)  Codes 
which  are  set  by  the  Department  of 
Commerce  and  the  Business  Size 
Standard  of  each  of  the  NAIC  codes 
which  are  set  by  the  Small  Business 
Administration,  FIs  and  carriers  (which 
are  for  the  purposes  of  this  final  rule 
contractors  that  received  awards  under 
sections  1816  and  1842  of  the  Act  prior 
to  October  1,  2005)  are  not  small 
businesses  based  on  the  NAIC  code  used 
for  this  type  of  work. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 


RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined,  and  certify,  that  this  final 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  also  have 
determined,  and  certify,  that  this  final 
rule  would  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

Section  202  of  the  UMRA  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  bpfore  issuing  any 
rule  whose  mandates  require  spending 
in  any  1  year  of  $100  million  in  1995 
dollars,  updated  annually  for  inflation. 
That  threshold  level  is  currently 
approximately  $120  million.  We  have 
determined  that  this  final  rule  would 
not  cause  the  private  sector  or  State, 
local,  or  tribal  governments  in  the 
aggregate  to  expend  $120  million  or 
more  in  any  given  year. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  issues  a  proposed 
rule  (and  subsequent  final  rule)  that 
imposes  substantial  direct  requirement 
costs  on  State  and  local  governments, 
preempts  State  law,  or  otherwise  has 
Federalism  implications.  Under  section 
I  of  Executive  Order  13132,  “  ‘[pjolicies 
that  have  federalism  implications’  refers 
to  regulations,  legislative  comments  or 
proposed  legislation,  and  other  policy 
statements  or  actions  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.”  We  have 
determined,  and  certify,  that  this  final 
rule  would  not  impose  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempt  State  law,  or 
otherwise  have  Federalism  implications. 

B.  Discussion  of  Impact 

Our  MIP  experience  since  1999 
suggests  that  this  rule  will  continue  to 
have  a  positive  impact  on  the  Medicare 
program.  Medicare  beneficiaries, 
providers,  suppliers,  and  entities  that 
have  not  previously  contracted  with  us. 
Existing  MIP  contractors  that  seek 
renewal  of  MIP  contracts  should  not 
expect  any  additional  costs  in 
complying  with  the  requirements  set 
forth  in  the  rule,  as  these  requirements 


are  similar  yet  more  streamlined  than 
those  set  forth  in  the  1998  proposed  rule 
and  are  currently  applied  by  MIP 
contractors.  To  the  extent  that  small 
entities  could  be  affected  by  the  rule, 
and  because  the  rule  raises  certain 
policy  issues  for  conflict  of  interest 
standards,  we  provide  an  impact 
analysis  for  those  entities  that  we 
believe  will  be  most  heavily  affected  by 
the  rule. 

We  believe  that  this  rule  will  have  an 
impact,  although  not  a  significant  one, 
in  five  general  areas:  (1)  The  Medicare 
program  and  Health  Insurance  Trust 
-Fund;  (2)  Medicare  beneficiaries  and 
taxpayers;  (3)  current  FIs  and  carriers; 

(4)  entities  that  have  not  previously 
contracted  with  us;  and  (5)  Medicare 
providers  and  suppliers.  These  five 
general  areas  are  examined  below. 

1.  The  Medicare  Program  and  Health 
Insurance  Trust  Fund 

HIPAA  provides  for  a  direct 
apportionment  from  the  Health 
Insurance  Trust  Fund  for  program 
integrity  activities  to  thweut  improper 
billing  practices.  Appropriations  totaled 
$700  million  for  2002  and  $720  million 
for  fiscal  year  (FY)  2003  and  all 
subsequent  years.  The  Deficit  Reduction 
Act  of  2005  (DRA)  increased 
unrestricted  general  MIP  funding  by 
$100  million  for  FY  2006  only  and 
provided  another  $12  million  in  MIP 
funds  in  FY  2006  for  the  Medicare- 
Medicaid  (Medi-Medi)  Data  Match 
Project,  bringing  total  MIP  funding  in 
FY  2006  to  $832  million.  For  FY  2007, 
general  MIP  funding  returns  to  $720 
million,  while  the  DRA  provides  $24 
million  in  MIP  funds  for  the  Medi-Medi 
Data  Match  Project,  for  a  MIP  total  of 
$744  million. 

A  separate  and  dependable  long-term 
funding  source  for  MIP  allows  us  the 
flexibility  to  invest  in  innovative 
strategies  to  combat  the  fraud  and  abuse 
drain  of  the  Medicare  Trust  Funds.  By 
shifting  emphasis  from  post-payment 
recoveries  on  incorrectly  paid  claims  to 
pre-payment  strategies,  most  claims  will 
be  paid  correctly  the  first  time. 

Improper  billing  and  health  care  fraud 
are  difficult  to  quantify  because  of  their 
hidden  nature.  However,  estimates 
suggest  that  the  percentage  of  improper 
Medicare  FFS  payments  as  compared  to 
total  FFS  payments  has  declined  since 
the  implementation  of  MIP  contractors 
as  shown  in  Table  1. 
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Table  r 


Year 

Improper  payment 
(in  billions) 

Percentage  of 
FFS  total 

Total  FFS  payment 
(in  billions) 

1998  . ; . 

$14.9  billion 

8.4 

$177.0  billion 

1999  . 

14.5 

8.6 

168.9. 

2000  . 

16.4 

9.4 

174.6. 

2001  . 

16.8 

8.8 

191.3. 

2002  . 

17.1 

8.0 

212.8. 

2003" . ■ 

12.7 

6.4 

199.1. 

2004  . 

21.7 

10.1 

213.5. 

2005  . 

12.1 

5.2 

234.1. 

2006  . 

10.8 

4.4 

246.8. 

The  Improper  Payments  Information  Act  of  2002  (Pub.  L.  107-300)  mandates  that  federal  agencies  use  gross  figures  when  reporting  improper 
payment  amounts  and  rates.  A  gross  figure  is  calculated  by  adding  underpayments  to  overpayments.  All  amounts  and  rates  in  this  table  have 
been  converted  to  gross  figures. 

"Since  1996,  HHS  has  annually  determined  the  rate  of  improper  payments  for  FFS  claims  paid  by  Medicare  contractors.  The  survey  measures 
claims  found  to  be  medically  unnecessary,  inadequately  documented,  or  improperly  coded.  From  1 996  until  2002,  the  survey  was  conducted  by 
the  OIG  based  on  a  survey  of  some  6,000  claims.  In  2003,  CMS  launched  an  expanded  effort,  reviewing  approximately  128,000  Medicare  claims 
to  learn  more  precisely  where  errors  are  being  made.  Because  this  was  a  new  initiative,  there  was  a  high  non-response  rate.  The  2003  figures 
used  in  the  above  table  reflect  the  adjusted  error  rate  figures,  which  account  for  this  high  non-response  rate.  If  this  adjustment  had  not  been 
made,  the  improper  payment  would  have  been  $21.5  billion  and  the  national  error  rate  would  have  been  10.8  percent.  The  numbers  reported  for 
2004  are  unadjusted  and  reflect  CMS’  findings  since  employing  its'  expanded  effort. 


As  we  referred  to  previously,  the 
positive  error  rate  trend  also  relates  to 
other  initiatives,  including  FI  and 
carrier  education  efforts,  partnering 
with  the  provider  community,  and  our 
anti-fraud  and  abuse  efforts. 

In  2004,  we  announced  new  steps  to 
measure  error  rates  in  Medicare 
payments  more  accurately  and 
comprehensively  at  the  contractor  level 
and  to  further  reduce  improper 
payments  through  targeted  error 
improvement  initiatives.  Under  the  new 
measurement  process  for  the  Medicare 
error  rate,  the  gross  national  rate  for  FY 
2004  was  10.1  percent  and  decreased  to 
5.2  percent  in  2005. 

In  addition  to  economic  advantages, 
MIP  funding  and  contracting 
improvements  will  allow  us  to  better 
serve  Medicare  beneficiaries  in  a 
qualitative  way.  MIP  gives  us  a  tool  to 
better  administer  the  Medicare  program 
and  accomplish  our  mission  of 
providing  access  to  quality  health  care 
for  Medicare  beneficiaries.  We  will 
continue  to  use  competitive  procedures 
under  the  FAR  to  contract  separately  for 
the  performance  of  integrity  functions. 

In  general,  economic  theory  postulates 
that  competition  results  in  a  better  price 
for  the  consumer  which,  in  this 
instance,  is  CMS  on  behalf  of  Medicare 
beneficiaries  and  taxpayers. 

Competition  should  also  encourage  the 
use  of  innovative  techniques  to  perform 
integrity  functions  that  will,  in  turn, 
result  in  more  efficient  and  effective 
safeguards  for  the  Trust  Funds. 

2.  Medicare  Beneficiaries  and  Taxpayers 

MIP  contracts  have  had,  and  we 
expect  will  continue  to  have,  an  overall 
positive  effect  on  Medicare  beneficiaries 
and  taxpayers.  Beneficiaries  pay 


deductibles  and  Part  B  Medicare 
premiums.  Taxpayers,  including  those 
who  are  not  yet  eligible  for  Medicare, 
contribute  part  of  their  earnings  to  the 
Part  A  Trust  Fund.  Taxpayers  and 
beneficiaries  contribute  indirectly  to  the 
Part  B  Trust  Fund  because  it  is  funded, 
in  part,  from  general  tax  revenues. 
Consistent  performance  of  program 
integrity  activities  will  ensure  that  less 
money  is  wasted  on  inappropriate 
treatment  or  unnecessary  services.  As 
evidence,  MIP  funds  have  contributed  to 
reducing  the  total  percentage  of 
improper  payments  made  for  FFS 
claims  paid  in  2006  to  4.4  percent  of  all 
FFS  claims,  down  from  8.4  percent  of 
FFS  claims  in  1998.  As  a  result,  current 
and  future  beneficicu-ies  will  obtain 
more  value  for  every  Medicare  dollar 
spent.  In  addition,  under  the  Medicare 
Secondary  Payer  program  in  FY  2005, 
CMS  achieved  $5.8  billion  dollars  in 
pre-payment  and  post  payment  savings. 

3.  Current  Fiscal  Intermediaries  and 
Carriers 

Although  FIs  and  carriers  are  not 
considered  small  entities  for  purposes  of 
the  RFA,  and  effective  October  1,  2005, 
we  have  the  authority  to  replace  the 
current  Medicare  FI  and  carrier 
contracts  with  new  MAC  contracts,  we 
are  providing  the  following  analysis. 

There  are  currently  1 8  Medicare  FIs, 

15  Medicare  carriers,  1  DME  regional 
contractor  (which  is  also  a  carrier),  and 
1  Medicare  A/B  MAC.  Presently,  these 
contractors  perform  general  program 
integrity  activities  addressed  in  this 
final  rule  apart  from,  but  not  duplicative 
of,  MIP  contractors.  In  FY  2004, 
approximately  29  percent  of  the  total 
contractor  budget  was  dedicated  to 
program  integrity.  Current  FIs,  carriers. 


and  MACs  are  not  prohibited  from 
entering  into  MIP  contracts  when  we 
compete  contracts  for  (MIP)  activities 
under  section  1893  of  the  Act. 

(However,  these  contractors  would  have 
to  meet  conflict  of  interests 
requirements  in  the  MIP  contracts  and 
the  FAR.) 

We  believe  that  this  rule  will  have  a 
minimum  impact  in  several  areas. 
Medical  directors  continue  to  play  an 
important  role  in  medical  review 
activities,  and  locally-based  medical 
directors  improve  our  relationship  with 
local  physicians  by  using  groups  like 
Carrier  Advisory  Committees.  Locally- 
based  fraud  investigators  and  auditors 
are  being  used  as  necessary.  Upon 
publishing  this  final  regulation,  we 
anticipate  that  review  policies  will 
continue  to  be  coordinated  across 
contractors  to  ensure  consistency,  while 
local  practice  will  continue  to  be 
incorporated  where  appropriate. 

This  rule  may  have  had  a  negative 
impact  on  current  FIs  and  catriers  in 
some  respects.  Many  current  FIs  and 
carriers  may  have  lost  a  portion  of  their 
Medicare  business  since  1998  as  fraud 
review  and  other  functions  were 
transferred  to  MIP  contractors. 

However,  current  contractors  have 
benefited  from  the  MIP  program  and 
will  benefit  from  this  final  rule.  Under 
the  provisions  of  this  rule,  they  are 
eligible  to  compete  for  MIP  contracts  as 
long  as  they  comply  with  all  conflict  of 
interest  and  other  requirements. 

(Current  contractors  may  not  receive 
payment  for  performing  the  same 
program  integrity  activities  under  both  a 
MIP  contract  and  their  existing 
contract.)  We  considered  proposing 
rules  that  identified  specific  conflict  of 
interest  situations  that  would  prohibit 
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the  award  of  a  MIP  contract.  We  also 
considered  prohibiting  a  MIP  contractor 
whose  contract  was  completed  but  not 
renewed  or  terminated  from  competing 
for  another  MIP  contract  for  a  certain 
period.  Instead,  the  final  rule  would 
establish  a  process  for  evaluating,  on  a 
case-by-case  basis  at  the  time  of 
contracting,  situations  that  may 
constitute  conflicts  of  interest  in 
accordance  with  the  FAR,  subpart  9.5.  It 
permits  current  contractors  to  position 
themselves  to  be  eligible  for  a  MIP 
contract  by  mitigating  any  conflicts  of 
interest  they  may  have  in  order  to 
compete.  The  economic  impact  on  FIs 
and  carriers  is  lessened  by  this  approach 
when  compared  to  the  alternatives  we 
considered. 

The  current  contractors  that  are 
awarded  MIP  contracts,  or  that  continue 
to  perform  MIP  functions  under  their  FI 
OF  carrier  contracts,  will  also  benefit 
from  more  consistent  funding  provided 
by  the  law  for  program  integrity 
activities.  This  more  stable,  long-term 
funding  mechanism  enables  Medicare 
contractors  to  attract,  train,  and  retain 
qualified  professional  staff  to  help  them 
fulfill  their  program  integrity  functions. 

There  will  be  an  economic  impact  on 
current  contractors  that  propose  to 
perform  MIP  contracts  using 
subcontractors.  A  MIP  contractor  would 
apply  to  its  subcontractors  the  same 
conflict  of  interest  standard  to  which  it 
must  adhere.  It  is  impossible  to  assess 
the  precise  economic  impact  of  this 
portion  of  the  final  rule  because  a  MIP 
contractor  is  generally  free  to  contract 
with  any  subcontractor.  A  MIP  ~ 
contractor  may  seek  out  subcontractors 
that  are  conflict  free,  which  would 
reduce  or  eliminate  the  time  expended 
monitoring  conflict  of  interest 
situations.  However,  our  requirements 
rely  heavily  on  FAR  subpart  9.5,  which 
normally  apply  to  both  prime 
contractors  and  subcontractors.  Thus, 
we  do  not  believe  this  provision 
imposes  any  additional  negative  burden 
on  current  FIs  or  carriers.  . 

4.  New  Contracting  Entities 

Entities  that  have  not  previously 
performed  Medicare  program  integrity 
activities  will  experience  a  positive 
effect  fi'om  this  rule.  Integrity  functions 
such  as  audit,  medical  review,  and 
potential  fraud  investigation  may  be 
consolidated  in  a  MIP  contract  to  allow 
suspect  claims  to  be  identified  and 
investigated  from  all  angles.  This  final 
rule  may  create  new  markets  and 
opportunities  for  small,  small 
disadvantaged,  and  woman-owned 
businesses. 

Since  publishing  the  1998  proposed 
rule  and  in  accordance  to  this  MIP 


authority,  we  have  awarded  12 
Indefinite  Delivery-Indefinite  Quantity 
(IDIQ)  contracts  for  the  Program 
Safeguard  Contractor  (PSC)  effort,  one 
Coordination  of  Benefits  (COB)  contract, 

8  IDIQ  contracts  for  the  Medicare 
Managed  Care  Program  Integrity 
Contractors  (MMC-PICs)  effort,  8  IDIQ 
contracts  for  the  MEDIC  effort,  and  other 
miscellaneous  contracts.  With  the 
addition  of  the  Medicare  Part  D 
prescription  drug  benefit  included  in 
the  MMA,  there  will  be  further 
opportunities  for  entities  to  compete  for 
MIP  contracts  to  perform  additional 
program  oversight  activities. 

Use  of  full  and  open  competition  to 
award  MIP  contracts  may  encourage 
innovation  and  the  creation  of  new 
technology.  Historically,  cutting  edge 
technologies  and  analytical 
methodologies  created  for  the  Medicare 
program  have  benefited  the  private 
insurance  arena. 

5.  Providers  and  Suppliers 

Because  M!P  contractors  have  been  in 
place  since  1998,  we  anticipate  no 
additional  burden  imposed  on  providers 
and  suppliers  that  are  small  businesses 
or  not-for-profit  organizations  by  the 
need  to  deal  with  a  new  set  of 
contractors.  There  are  approximately  1.1 
million  health  care  providers  and 
suppliers  (depending  on  how  group 
practices  and  multiple  locations  are 
counted)  that  bill  independently.  The 
final  rule  does  not  necessarily  impose 
any  action  on  the  part  of  these  providers 
and  suppliers. 

Overall,  we  expect  that  providers  and 
suppliers  will  benefit  qualitatively  fi:om 
this  final  rule.  Many  providers  and 
suppliers  perceive  that  their  reputations 
are  tarnished  by  the  few  dishonest 
providers  and  suppliers  that  take 
advantage  of  the  Medicare  program.  The 
media  often  focus  on  the  most  egregious 
cases  of  Medicare  fraud  and  abuse, 
leaving  the  public  with  the  perception 
that  p%sicians  and  other  health  care 
practitioners  routinely  mcike  improper 
claims.  This  rule  would  allow  us  to  take 
a  more  effective  and  wider  ranging 
approach  to  identifying,  stopping,  and 
recovering  from  unscrupulous  providers 
and  suppliers.  As  the  number  of 
dishonest  providers  and  suppliers  and 
improper  claims  diminishes,  ethical 
providers  and  suppliers  will  benefit. 

C.  Conclusion 

Since  publishing  the  March  20, 1998 
proposed  rule,  we  have  awarded  MIP 
contracts  to  contractors  in  order  to 
perform  program  integrity  activities,  and 
there  has  been  a  decrease  in  the 
percentage  of  improper  claims  paid.  In 
anticipation  of  our  continued  authority 


to  award  contracts  to  entities  to 
continue  these  activities,  we  have 
announced  initiatives  to  measure  error 
rates  in  Medicare  payments  more 
accurately  and  comprehensively  and  to 
further  reduce  improper  payments. 

We  conclude  that  our  continued 
authority  would  save  the  Medicare 
program  additional  money  and  would 
extend  the  solvency  of  the  Trust  Funds 
as  a  result  of  this  final  rule.  The 
dynamic  nature  of  fraud  and  abuse  is 
illustrated  by  the  fact  that  wrongdoers 
continue  to  find  ways  to  evade 
safeguards.  This  supports  the  need  for 
constant  vigilance  and  increasingly 
sophisticated  ways  to  protect  against 
“gaming”  the  system.  We  solicited 
public  comments  as  well  as  data  on  the 
extent  to  which  any  of  the  affected 
entities  would  be  significantly 
economically  affected  by  this  final  rule. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
notice  was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  400 

Gremt  programs — health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

■  For  reasons  set  forth  in  the  preamble, 
the  Centers  for  Medicare  &  Medicaid 
Services  amends  42  CFR  chapter  IV  as 
follows; 

PART  400— INTRODUCTION; 
DEFINITIONS 

■  1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C.  Chapter  35. 

■  2.  Section  400.202  is  amended  by 
adding  the  following  definition  in 
alphabetical  order  to  read  as  follows: 

§  400.202  Definitions  specific  to  Medicare. 
****** 

Medicare  integrity  program  contr^tor 
means  an  entity  that  has  a  contract  with 
CMS  under  section  1893  of  the  Act  to 
perform  exclusively  one  or  more  of  the 
program  integrity  activities  specified  in 
that  section. 

***** 
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PART  421— MEDICARE  CONTRACTING 

■  3.  The  authority  citation  for  part  421 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  4.  Section  421.1  is  revised  to  read  as 
follows: 

§  421 .1  Basis,  applicability,  and  scope. 

(a)  Basis.  This  part  is  based  on  the 
provisions  of  the  following  sections  of 
the  Act: 

Section  1124 — Requirements  for 
disclosure  of  certain  information. 

Sections  1816  and  1842 — Provisions 
relating  to  the  administration  of  Parts  A 
and  B. 

Section  1893 — Requirements  for 
protecting  the  integrity  of  the  Medicare 
program. 

(b)  Applicability.  The  provisions  of 
this  part  apply  to  agreements  with  Part 
A  (Hospital  Insurance)  fiscal 
intermediaries  that  received  awards 
under  sections  1816  or  1842  of  the  Act 
prior  to  October  1,  2005,  contracts  with 
Part  B  (Supplementary  Medical 
Insurance)  carriers  that  received  awards 
under  sections  1816  or  1842  of  the  Act 
prior  to  October  1,  2005,  and  contracts 
with  Medicare  integrity  program 
contractors  that  perform  program 
integrity  functions. 

(c)  Scope.  The  scope  of  this  part — 

(1)  Specifies  that  CMS  may  perform 
certain  functions  directly  or  by  contract. 

(2)  Specifies  criteria  and  standards 
CMS  uses  in  evaluating  the  performance 
of  fiscal  intermediaries’  successor 
entities  and  in  assigning  or  reassigning 
a  provider  or  providers  to  particular 
fiscal  intermediaries. 

(3)  Provides  the  opportunity  for  a 
hearing  for  fiscal  intermediaries  and 
carriers  affected  by  certain  adverse 
actions. 

(4)  Provides  adversely  affected  fiscal 
intermediaries  an  opportunity  for 
judicial  review  of  certain  hearing 
decisions. 

(5)  Sets  forth  requirements  related  to 
contracts  with  Medicare  integrity 
program  contractors. 

■  5.  Section  421.100  is  revised  to  read 
as  follows: 

§  421 .1 00  Intermediary  functions. 

An  agreement  between  CMS  and  an 
intermediary  specifies  the  functions  to 
be  pgrforrhed  by  the  intermediary. 

(a)  Mandatory  functions.  The  contract 
must  include  the  following  functions: 

(1)  Determining  the  amount  of 
payments  to  be  made  to  providers  for 
covered  services  furnished  to  Medicare 
beneficiaries. 


(2)  Making  the  payments. 

(b)  Additional  functions.  The  contract- 
may  include  any  or  all  of  the  following 
functions: 

(1)  Any  or  all  of  the  program  integrity 
functions  described  in  §421.304, 
provided  the  intermediary  is  continuing 
those  functions  under  an  agreement 
entered  into  under  section  1816  of  the 
Act  that  was  in  effect  on  August  21, 

1996,  and  they  do  not  duplicate  work 
being  performed  under  a  Medicare 
integrity  progrcun  contract. 

(2)  Undertaking  to  adjust  incorrect 
payments  and  recover  overpayments 
when  it  is  determined  that  an 
overpayment  was  made. 

(3)  Furnishing  to  CMS  timely 
information  and  reports  that  CMS 
requests  in  order  to  carry  out  its 
responsibilities  in  the  administration  of 
the  Medicare  program. 

(4)  Establishing  and  maintaining 
procedures  as  approved  by  CMS  for  the 
redetermination  of  payment 
determinations. 

(5)  Maintaining  records  and  making 
available  to  CMS  the  records  necessary 
for  verification  of  payments  and  for 
other  related  purposes. 

(6)  Upon  inquiry,  assisting 
individuals  for  matters  pertaining  to  an 
intermediary  agreement. 

(7)  Serving  as  a  channel  of 
communication  to  and  from  CMS  of 
information,  instructions,  and  other 
material  as  necessary  for  the  effective 
and  efficient  performance  of  an 
intermediary  agreement. 

(8)  Undertaking  other  functions  as 
mutually  agreed  to  by  CMS  and  the 
intermediary. 

(c)  Dual  intermediary  responsibilities. 
Regarding  the  responsibility  for  service 
to  provider-based  HHAs  and  provider- 
based  hospices,  where  the  HHA  or  the 
hospice  and  its  parent  provider  will  be 
served  by  different  intermediaries,  the 
designated  regional  intermediary  will 
process  bills,  make  coverage 
determinations,  and  make  payments  to 
the  HHAs  and  the  hospices.  The 
intermediary  or  Medicare  integrity 
program  contractor  serving  the  parent 
provider  will  perform  all  fiscal 
functions,  including  audits  and 
settlement  of  the  Medicare  cost  reports 
and  the  HHA  and  hospice  supplement 
worksheets. 

■  6.  Section  421.200  is  revised  to  read 
as  follows: 

§  421 .200  Carrier  functions. 

A  contract  between  CMS  and  a  carrier 
specifies  the  functions  to  be  performed 
by  the  carrier.  The  contract  may  include 
any  or  all  of  the  following  functions: 

(a)  Any  or  all  of  the  program  integrity 
functions  described  in  §  421.304 


provided  the  following  conditions  are 
met: 

(1)  The  carrier  is  continuing  those 
functions  under  a  contract  entered  into 
under  section  1842  of  the  Act  that  was 
in  effect  on  August  21, 1996. 

(2)  The  functions  do  not  duplicate 
work  being  performed  under  a  Medicare 
integrity  program  contract,  except  that 
the  function  related  to  developing  and 
maintaining  a  list  of  DME  may  be 
performed  under  both  a  carrier  contract 
and  a  Medicare  integrity  program 
contract. 

(b)  Receiving,  disbursing,  and 
accounting  for  funds  in  making 
payments  for  services  furnished  to 
eligible  individuals  within  the 
jurisdiction  of  the  carrier. 

(c)  Determining  the  amount  of 
payment  for  services  furnished  to  an 
eligible  individual. 

(d)  Undertaking  to  adjust  incorrect 
payments  and  recover  overpayments 
when  it  is  determined  that  an 
overpayment  was  made. 

(e)  Furnishing  to  CMS  timely 
information  and  reports  that  CMS 
requests  in  order  to  carry  out  its 
responsibilities  in  the  administration  of 
the  Medicare  program. 

(f)  Maintaining  records  and  making 
available  to  CMS  the  records  necessary 
for  verification  of  payments  and  for 
other  related  purposes. 

(g)  Establishing  and  maintaining 
procediu-es  under  which  an  individual 
enrolled  under  Part  B  is  granted  an 
opportunity  for  a  redetermination. 

(h)  Upon  inquiry,  assisting 
individuals  with  matters  pertaining  to  a 
carrier  contract. 

(i)  Serving  as  a  channel  of 
communication  to  and  from  CMS  of 
information,  instructions,  and  other 
material  as  necessary  for  the  effective 
and  efficient  performance  of  a  carrier 
contract. 

(j)  Undertaking  other  functions  as 
mutually  agreed  to  by  CMS  and  the 
carrier. 

■  7.  A  new  subpart  D  is  added  to  part 
421  to  read  as  follows: 

Subpart  D — Medicare  Integrity  Program 
Contractors 

Sec. 

421.300  Basis,  applicability,  and  scope. 
421.302  Eligibility  requirements  for 

Medicare  integrity  program  contractors. 
421.304  Medicare  integrity  program 
contractor  functions. 

421.306  Awarding  of  a  contract. 

421.308  Renewal  of  a  contract. 

421.310  Conflict  of  interest  requirements. 
421.312  Conflict  of  interest  resolution. 
421.316  Limitation  on  Medicare  integrity 
program  contractor  liability. 
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Subpart  D — Medicare  Integrity 
Program  Contractors 

§  421 .300  Basis,  applicability,  and  scope. 

(a)  Basis.  This  subpart  implements 
section  1893  of  the  Act,  which  requires 
CMS  to  protect  the  integrity  of  the 
Medicare  program  by  entering  into 
contracts  with  eligible  entities  to  carry 
out  Medicare  integrity  program 
functions.  The  provisions  of  this  subpart 
are  based  on  section  1893  of  the  Act 
(and,  where  applicable,  section  1874A 
of  the  Act)  and  the  acquisition 
regulations  set  forth  at  48  CFR  Chapters 
1  and  3. 

(b)  Applicability.  This  subpart  applies 
to  entities  that  seek  to  compete  or 
receive  award  of  a  contract  under 
section  1893  of  the  Act,  including 
entities  that  perform  functions  under 
this  subpart  emanating  from  the 
processing  of  claims  for  individuals 
entitled  to  benefits  as  qualified  railroad 
retirement  beneficiaries. 

(c)  Scope.  The  scope  of  this  subpart 
follows: 

(1)  Defines  the  types  of  entities 
eligible  to  become  Medicare  integrity 
program  contractors. 

(2)  Identifies  the  program  integrity 
functions  a  Medicare  integrity  program 
contractor  performs. 

(3)  Describes  procedures  for  awarding 
and  renewing  contracts. 

(4)  Establishes  procedures  for 
identifying,  evaluating,  and  resolving 
organizational  conflicts  of  interest. 

(5)  Prescribes  responsibilities. 

(6)  Sets  forth  limitations  on  contractor 
liability. 

§  421 .302  Eligibility  requirements  for 
Medicare  integrity  program  contractors. 

(a)  CMS  may  enter  into  a  contract 
with  an  entity  to  perform  the  functions 
described  in  §  421.304  if  the  entity 
meets  the  following  conditions: 

(1)  Demonstrates  the  ability  to 
perform  the  Medicare  integrity  program 
contractor  functions  described  in 

§  421.304.  For  purposes  of  developing 
and  periodically  updating  a  list  of  DME 
under  §  421.304(e),  an  entity  is  deemed 
to  be  eligible  to  enter  into  a  contract 
under  the  Medicare  integrity  program  to 
perform  the  function  if  the  entity  is  a 
carrier  with  a  contract  in  effect  under 
section  1842  of  the  Act. 

(2)  Agrees  to  cooperate  with  the  OIG, 
the  DO),  and  other  law  enforcement 
agencies,  as  appropriate,  including 
making  referrals,  in  the  investigation 
and  deterrence  of  potential  fraud  and 
abuse  of  the  Medicare  program. 

(3)  Complies  with  conflict  of  interest 
provisions  in  48  CFR  Chapters  1  and  3, 
and  is  not  excluded  under  the  conflict 
of  interest  provision  at  §  421.310. 


(4)  Maintains  an  appropriate  written 
code  of  conduct  and  compliance 
policies  that  include,  but  are  not  limited 
to,  an  enforced  policy  on  employee 
conflicts  of  interest. 

(5)  Meets  other  requirements  that 
CMS  establishes. 

(b)  A  MAC  as  described  in  section 
1874A  of  the  Act  may  perform  any  or  all 
of  the  functions  described  in  §  421.304, 
except  that  the  functions  may  not 
duplicate  work  being  performed  under  a 
Medicare  integrity  program  contract. 

(c)  If  a  MAC  performs  any  or  all 
functions  described  in  §421.304,  CMS 
may  require  the  MAC  to  comply  with 
any  or  all  of  the  requirements  of 
paragraph  (a)  of  this  section  as  a 
condition  of  its  contract. 

§  421 .304  Medicare  integrity  program 
contractor  functions. 

The  contract  between  CMS  and  a 
Medicare  integrity  program  contractor 
specifies  the  functions  the  contractor 
performs.  The  contract  may  include  any 
or  all  of  the  following  functions: 

(a)  Conducting  medical  reviews, 
utilization  reviews,  and  reviews  of 
potential  fraud  related  to  the  activities 
of  providers  of  services  and  other 
individuals  and  entities  (including 
entities  contracting  with  CMS  under 
parts  417  and  422  of  this  chapter) 
furnishing  services  for'which  Medicare 
payment  may  be  made  either  directly  or 
indirectly. 

(b)  Auditing,  settling  and  determining 
cost  report  payments  for  providers  of 
services,  or  other  individuals  or  entities 
(including  entities  contracting  with 
CMS  under  parts  417  and  422  of  this 
chapter),  as  necessary  to  help  ensure 
proper  Medicare  payment. 

(c)  Determining  whether  a  payment  is 
authorized  under  title  XVIII,  as 
specified  in  section  1862(b)  of  the  Act, 
and  recovering  mistaken  and 
conditional  payments  under  section 
1862(b)  of  the  Act. 

(d)  Educating  providers,  suppliers, 
beneficiaries,  and  other  persons 
regarding  payment  integrity  and  benefit 
quality  assurance  issues. 

(e)  Developing,  and  periodically 
updating,  a  list  of  items  of  DME  that  are 
frequently  subject  to  unnecessary 
utilization  throughout  the  contractor’s 
entire  service  area  or  a  portion  of  the 
area,  in  accordance  with  section 
1834(a)(15)(A)  of  the  Act. 

§  421 .306  Awarding  of  a  contract. 

(a)  CMS  awards  and  administers 
Medicare  integrity  program  contracts  in 
accordance  with  acquisition  regulations 
set  forth  at  48  CFR  chapters  1  and  3,  this 
subpart,  all  other  applicable  laws,  and 
all  applicable  regulations.  These 


requirements  for  awarding  Medicare 
integrity  program  contracts  are  used  as 
follows: 

(1)  When  entering  into  new  contracts. 

(2)  When  entering  into  contracts  that 
may  result  in  the  elimination  of 
responsibilities  of  an  individual  fiscal 
intermediary  or  carrier  under  section 
1816(1)  or  section  1842(c)  of  the  Act, 
respectively. 

(3)  At  any  other  time  CMS  considers 
appropriate. 

(b)  CMS  may  award  an  entity  a 
Medicare  integrity  program  contract  by 
transfOT  if  all  of  the  following  conditions 
apply: 

(1)  Through  approval  of  a  novation 
agreement  in  accordance  with  the 
requirements  of  the  Federal  Acquisition 
Regulation  (FAR),  CMS  recognizes  the 
entity  as  the  successor  in  interest  to  a 
fiscal  intermediary  agreement  or  carrier 
contract  under  which  the  fiscal 
intermediary  or  carrier  was  performing 
activities  described  in  section  1893(h)  of 
the  Act  on  August  21,  1996. 

(2)  The  fiscal  intermediary  or  carrier 
continued  to  perform  Medicare  integrity 
program  activities  until  transferring  the 
resources  to  the  entity. 

(c)  An  entity  is  eligible  to  be  awarded 
a  Medicare  integrity  program  contract 
only  if  it  meets  the  eligibility 
requirements  specified  in  §421.302;  48 
CFR  Chapters  1  and  3;  and  other 
applicable  laws  and  regulations. 

§  421 .308  Renewal  of  a  contract. 

(a)  General.  (1)  CMS  specifies  an 
initial  contract  term  in  the  Medicare 
integrity  program  contract. 

(2)  Contracts  under  this  subpart  may 
contain  renewal  clauses. 

(3)  CMS  may,  but  is  not  required  to, 
renew  the  Medicare  integrity  program 
contract,  without  regard  to  any 
provision  of  law  requiring  competition, 
as  it  determines  to  be  appropriate,  by 
giving  the  contractor  notice,  within 
timeframes  specified  in  the  contract,  of 
its  intent  to  do  so. 

(b)  Conditions  for  renewal  of  contract. 
CMS  may  renew  a  Medicare  integrity 
program  contract  if  all  of  the  following 
conditions  are  met: 

(1)  The  Medicare  integrity  program 
contractor  continues  to  meet  the 
requirements  established  in  this 
suhpart. 

(2)  The  Medicare  integrity  program 
contractor  meets  or  exceeds  the 
performance  requirements  established 
in  its  current  contract. 

(3)  It  is  in  the  best  interest  of  the 
government. 

(c)  Nonrenewal  of  a  contract.  If,  CMS 
does  not  renew  a  contract,  the  contract 
ends  in  accordance  with  its  terms. 
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§  421 .31 0  Conflict  of  interest 
requirements. 

Offerors  for  MIP  contracts  and  MIP 
contractors  are  subject  to  the  following; 

(a)  The  conflict  of  interest  standards 
and  requirements  of  the  Federal 
Acquisition  Regulation  (FAR) 
organizational  conflict  of  interest 
guidance  specified  under  48  CFR 
subpart  9.5. 

(h)  The  standards  and  requirements  as 
are  contained  in  each  individual 
contract  awarded  to  perform  section 
1893  of  the  Act  functions. 

§  421 .31 2  Conflict  of  interest  resolution. 

(a)  Review  Board.  CMS  may  establish 
and  convene  a  Conflicts  of  Interest 
Review  Board  to  assist  the  contracting 
officer  in  resolving  organizational 
conflicts  of  interest. 

(b)  Resolution — (1)  Pre-award 
conflicts.  Resolution  of  an 
organizational  conflict  of  interest  is  a 
determination  by  the  contracting  officer 
that  one  of  the  following  has  occurred: 

(i)  The  conflict  is  mitigated. 

(ii)  The  conflict  precludes  award  of  a 
contract  to  the  offeror. 

(iii)  It  is  in  the  best  interest  of  the 
government  to  award  a  contract  to  the 
offeror  (in  accordemce  with  48  CFR 
subpart  9.503)  even  though  a  conflict  of 
interest  exists. 

(2)  Post-award  conflicts.  Resolution  of 
an  organizational  conflict  of  interest  is 


a  determination  by  the  contracting 
officer  that  one  of  the  following  has 
occurred: 

(i)  The  conflict  is  mitigated. 

(ii)  The  conflict  requires  that  CMS 
modify  an  existing  contract. 

(iii)  The  conflict  requires  that  CMS 
terminate  or  not  renew  an  existing 
contract. 

(iv)  It  is  in  the  best  interest  of  the 
government  to  continue  the  contract 
even  though  a  conflict  of  interest  exists. 

§421.316  Limitation  on  Medicare  integrity 
program  contractor  liability. 

(a)  A  MIP  contractor,  a  person  or  an 
entity  employed  by,  or  having  a 
fiduciary  relationship  with,  or  who 
furnishes  professional  services  to  a  MIP 
contractor  is  not  in  violation  of  any 
criminal  law  or  civilly  liable  under  any 
law  of  the  United  States  or  of  any  State 
(or  political  subdivision  thereof)  by 
reason  of  the  performance  of  any  duty, 
function,  or  activity  required  or 
authorized  under  this  subpart  or  under 
a  valid  contract  entered  into  under  this 
subpart,  provided  due  care  was 
exercised  in  that  performance  and  the 
contractor  has  a  contract  with  CMS 
under  this  subpart. 

(b)  CMS  pays  a  contractor,  a  person  or 
an  entity  described  in  paragraph  (a)  of 
this  section,  or  anyone  who  furnishes 
legal  counsel  or  services  to  a  contractor 
or  person,  a  sum  equal  to  the  reasonable 


amount  of  the  expenses,  as  determined 
by  CMS,  incurred  in  connection  with 
the  defense  of  a  suit,  action,  or 
proceeding,  if  the  following  conditions 
are  met: 

(1)  The  suit,  action,  or  proceeding  was 
brought  against  the  contractor,  such 
person  or  entity  by  a  third  party  and 
relates  to  the  contractor’s,  person’s  or 
entity’s  performance  of  any  duty, 
function,  or  activity  under  a  contract 
entered  into  with  CMS  under  this 
subpart. 

(2)  The  funds  are  available. 

(3)  The  expenses  are  otherwise 
allowable  under  the  terms  of  the 
contract. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insiuance  Program) 

Dated:  January  29,  2007. 

Leslie  V.  Norwalk, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

Approved:  May,  11  2007. 

Michael  O.  Leavitt, 

Secretary. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  August  17,  2007. 

[FR  Doc.  E7-16606  Filed  8-23-07;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  780,  784,  816,  and  817 

RIN  1029-AC04 

Excess  Spoil,  Coal  Mine  Waste,  and 
Buffers  for  Waters  of  the  United  States 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  proposing  to  amend  our 
regulations  concerning  stream  buffer 
zones,  stream  diversions,  siltation 
structures,  impoundments,  and  the 
creation  and  disposal  of  excess  spoil 
and  coal  mine  waste.  Among  other 
things,  this  proposed  rule  would  require 
that  surface  coal  mining  operations  be 
designed  to  minimize  the  creation  of 
excess  spoil  and  the  adverse 
environmental  impacts  of  fills 
constructed  to  dispose  of  excess  spoil 
and  coal  mine  waste.  It  would  apply  the 
buffer  requirement  to  all  waters  of  the 
United  States,  riot  just  perennial  and 
intermittent  streams.  The  rule  would 
clearly  specify  the  activities  to  which 
that  requirement  does  and  does  not 
apply  and  the  limitations  on  conducting 
activities  within  the  buffer,  either  under 
a  variance  or  an  exception.  It  also  would 
specify  requirements  to  protect  aquatic 
and  oAer  resources  when  an  activity  is 
conducted  under  either  a  variance  or  an 
exception. 

DATES:  Electronic  or  written  comments: 
We  will  accept  written  comments  on  the 
proposed  rule  on  or  before  October  23, 
2007. 

Public  hearings:  If  you  wish  to  testify 
at  a  public  heening,  you  must  submit  a 
request  before  4:30  p.m..  Eastern  time, 
on  September  24,  2007.  We  will  hold  a 
public  hearing  only  if  there  is  sufficient 
interest.  Hearing  arrangements,  dates 
and  times,  if  any,  will  be  announced  in 
a  subsequent  Federal  Register  notice.  If 
you  are  a  disabled  individual  who  needs 
reasonable  accommodation  to  attend  a 
public  hearing,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  1029- 
AC04.  by  any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  The  proposed  rule 
is  listed  under  the  agency  name 
“OFFICE  OF  SURFACE  MINING 
RECLAMATION  AND 
ENFORCEMENT.” 


•  Mail/Hand-Delivery/Courier:  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Administrative  Record, 
Room  252  SIB,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240. 
Please  identify  the  comments  as 
pertaining  to  RIN  1029-AC04. 

You  may  submit  a  request  for  a  public 
hearing  on  the  proposed  rule  to  the 
person  and  address  specified  under  FOR 
FURTHER  INFORMATION  CONTACT.  If  you 
are  disabled  and  require  special 
accommodation  to  attend  a  public 
hearing,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

If  you  are  commenting  on  the 
information  collection  aspects  of  this 
proposed  rule,  please  submit  your 
comments  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer,  via  e-mail  to 
oirajdocket@omh.eop.gov,  or  via 
facsimile  to  202-365-6566. 

You  may  review  the  draft 
environmental  impact  statement  for  this 
proposed  rule  online  at  http:// 
www.regulations.gov.  At  that  internet 
address,  the  document  is  listed  under 
“Office  of  Surface  Mining  Reclamation 
and  Enforcement.”  You  may  also  review 
the  draft  environmental  impact 
statement  at  any  of  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  Room  101  SIB,  1951 
Constitution  Avenue,  NW., 
Washington,  DC  20240,  202-208- 
4264. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Appalachian 
Regional  Office,  Three  Parkway 
Center,  Pittsburgh,  PA  15220,  412- 
937-2909. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Mid-Continent 
Regional  Office,  Alton  Federal  Bldg., 
501  Belle  Street,  Rm  216,  Alton,  IL 
62002, 618-463-6460. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Western  Regional 
Office,  1999  Broadway,  Suite  3320, 
Denver,  CO  80201-6667,  303-844- 
1401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  G.  Rice,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240.  Telephone:  202-208-2829.  E- 
mail  address:  drice@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  How  does  this  rule  relate  to  the  proposed 
rule  published  on  January  7,  2004? 


II.  Why  is  there  a  need  to  construct  fills  in 

streams  in  connection  with  coal  mining? 

III.  Why  are  we  proposing  to  revise  our 

stream  buffer  zone  rules? 

A.  What  does  SMCRA  say  about  surface 
coal  mining  operations  in  or  near 
streams? 

B.  What  provisions  of  SMCRA  form  the 
basis  for  the  existing  stream  buffer  zone 
rules? 
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stream  buffer  zone  rules? 

D.  How  have  the  existing  stream  buffer 
zone  rules  been  interpreted? 

IV.  Why  are  we  proposing  to  revise  our  rules 

concerning  excess  spoil? 

V.  Why  are  we  proposing  to  revise  our  rules 

concerning  coal  mine  waste? 

VI.  How  are  we  proposing  to  revise  our 

existing  rules? 

A.  Sections  780.14  and  784.23:  Operation 
Plan:  Maps  and  Plans 

B.  Sections  780.25  and  784.16: 

Reclamation  Plan:  Siltation  Structures, 
Impoundments,  Refuse  Piles,  and  Coal 
Mine  Waste  Impounding  Structures 

C.  Sections  780.28  and  784.28:  Activities  in 
or  Adjacent  to  Waters  of  the  United 
States 

D.  Section  780.35:  Disposal  of  Excess  Spoil 
from  Surface  Mines 

E.  Section  784.19:  Disposal  of  Excess  Spoil 
from  Underground  Mines 

F.  Sections  816.11  and  817.11:  Signs  and 
Markers 

G.  Sections  816.43  and  817.43:  Diversions 

H.  Sections  816.46  and  817.46:  Siltation 
Structures 

I.  Sections  816.57  and  817.57:  Activities  in 
or  Adjacent  to  Waters  of  the  United 
States 

J.  Sections  816.71  and  817.71:  General 
Requirements  for  Disposal  of  Excess 
Spoil 

K.  What  does  the  phrase  “to  the  extent 
possible”  mean  in  these  rules? 

L.  What  does  the  phrase  “best  technology 
currently  available”  mean  in  these  rules? 

VII.  Are  we  considering  any  alternatives  to 
this  proposed  rule? 

A.  No  Action  Alternative 

B.  Alternative  1:  Preferred  Alternative 

C.  Alternative  2:  January  7,  2004,  Proposed 
Rule 

D.  Alternative  3:  Change  Only  the  Excess 
Spoil  Regulations 

E.  Alternative  4:  Change  Only  the  Stream 
Buffer  Zone  Regulations 

VIII.  How  do  I  submit  comments  on  the 
proposed  rule? 

IX.  Procedural  Matters  and  Required 

Determinations 

I.  How  does  this  rule  relate  to  the 
proposed  rule  published  on  January  7, 
2004? 

On  January  7,  2004  (69  FR  1036),  we 
published  a  proposed  rule  to  amend  our 
excess  spoil,  stream  buffer  zone,  and 
stream  diversion  regulations.  The 
preamble" to  that  proposed  rule  contains 
an  extensive  discussion  of  the  purpose 
and  need  for  the  proposed  rule  and 
pertinent  background  information.  We 
will  not  fully  repeat  that  information  in 
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this  preamble,  but  we  will  supplement 
that  information  as  appropriate. 

On  February  26,  2004  (69  FR  8899), 
we  announced  the  schedule  and 
arrangements  for  five  hearings  on  the 
proposed  rule,  and  extended  the  time 
allowed  for  receipt  of  comments  by  30 
days  until  April  7,  2004.  On  March  30, 
2004,  we  held  public  hearings  in 
Harriman,  Tennessee;  Hazard, 

Kentucky;  Charleston,  West  Virginia; 
Pittsburgh,  Pennsylvania;  and 
Washington,  DC.  Approximately  200 
people  testified  at  the  five  hearings.  We 
received  approximately  32,000  written 
comments.  Numerous  commenters 
asked  us  to  consider  other  alternatives 
to  the  proposed  rule.  Some  commenters 
also  asked  that  we  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposed  action. 

On  June  16,  2005  (70  FR  35112),  we 
announced  our  intent  to  prepare  an  EIS 
on  the  proposed  rule  changes.  We  also 
stated  that  we  intended  to  consider 
additional  alternatives  and  to  publish  a 
new  proposed  rule  to  coincide  with  the 
release  of  a  draft  EIS.  The  proposed  rule 
that  we  are  publishing  today  reflects 
that  decision  and  replaces  the  proposed 
rule  published  on  January  7,  2004. 

II.  Why  is  there  a  need  to  construct  fills 
in  streams  in  connection  with  coal 
mining? 

Most  fill  material  placed  in  streams  in 
connection  with  coal  mining  is  a  result 
of  the  need  to  dispose  of  excess  spoil 
generated  by  mining  operations 
conducted  in  areas  consisting  of  steep 
slopes  and  narrow  valleys.  To  remove 
coal  by  surface  mining  methods,  the 
formerly  solid  rock  strata  overlying  the 
coal  seam  must  be  broken  up  into 
fragments  and  excavated.  The  broken 
rock  fragments  (referred  to  as  spoil)  are 
separated  by  numerous  voids,  resulting  . 
in  a  significant  increase  in  volume  over 
the  volume  of  solid  rock  in  place  before 
mining.  The  increase  in  volume  varies 
considerably  depending  upon  the  nature 
of  the  rock  and  the  mining  method,  but 
the  industry  average  is  about  25  percent. 
Retimiing  all  spoil  to  the  mined-out  area 
in  steep-slope  terrain  would  create 
highly  unstable  conditions  and  in  most 
cases  is  physically  impossible. 
Consequently,  some  spoil  must  be 
permanently  placed  outside  the  mined- 
out  area  in  engineered  fills.  The  most 
economically  feasible  disposal  areas  are 
the  upper  reaches  of  valleys  adjacent  to 
the  mine.  As  defined  in  30  CFR  701.5, 
spoil  not  needed  to  restore  the 
approximate  original  contour  and 
disposed  of  in  locations  other  than  the 
mined-out  area  is  considered  “excess 
spoil.” 


A  nationwide  survey  of  all  coal 
mining  permits  issued  between  October 
1,  2001,  and  June  30,  2005,  found  that 
those  permits  included  a  total  of  1,612 
excess  spoil  fills,  of  which  1,589  (98.6 
percent)  are  located  in  the  central 
Appalachian  coalfields.  Specifically, 
most  of  the  fills  approved  in  those 
permits  are  located  in  Kentucky  (1,079), 
West  Virginia  (372),  and  Virginia  (125), 
with  13  approved  in  Tennessee.  The 
remaining  fills  approved  during  that 
time  are  located  in  Alaska,  Alabama, 
Ohio,  Pennsylvania,  and  Washington. 
This  survey  is  discussed  in  greater 
detail  in  the  draft  environmental  impact 
statement  (DEIS)  that  accompanies  this 
proposed  rule.  You  may  review  the 
DEIS  for  this  proposed  rule  online  at 
http://www.regulations.gov.  At  that 
internet  address,  the  document  is  listed 
under  “Office  of  Surface  Mining 
Reclamation  and  Enforcement.”  A 
notice  announcing  the  availability  of  the 
DEIS  was  published  in  this  edition  of 
the  Federal  Register.  That  notice  also 
lists  OSM  offices  and  public  libraries  in 
Kentucky,  Tennessee,  Virginia,  and 
West  Virginia  where  you  may  review 
the  DEIS. 

The  central  Appalachian  coalfields 
are  characterized  by  highly  eroded 
plateaus,  dissected  by  numerous 
narrow,  deeply  incised  valleys  with 
steep  side  slopes.  In  this  region,  even 
small  valleys  may  contain  intermittent 
and  perennial  streams.  For  example,  in 
a  study  conducted  in  West  Virginia,  the 
United  States  Geological  Survey  found 
that,  on  average,  perennial  streams 
begin  in  watersheds  as  small  as  40.8 
acres  and  intermittent  streams  in 
watersheds  as  small  as  14.5  acres.  See 
Katherine  S.  Paybins,  Flow  Origin, 
Drainage  Area,  and  Hydrologic 
Characteristics  for  Headwater  Streams 
in  Mountaintop  Coal-Mining  Region  of 
Southern  West  Virginia,  Water 
Resources  Investigations  Report  02- 
4300,  U.S.  Geological  Survey,  2003,  p.  1. 
Consequently,  the  construction  of 
excess  spoil  fills  in  those  valleys  often 
involves  burying  the  upper  reaches  of 
perennial  and  intermittent  streams. 

Underground  mines  also  may  result  in 
the  filling  of  some  stream  segments. 

Rock  and  other  overburden  materials 
removed  as  part  of  the  cut  made  to 
expose  the  coal  seam  into  which  the 
mine  entries  and  ventilation  shafts  are 
driven  normally  are  used  to  construct  an 
adjoining  bench  upon  which  mine 
offices,  parking  lots,  equipment,  and 
other  support  facilities  are  located.  This 
process  is  referred  to  as  “facing  up”  the 
mine.  Any  material  removed  as  part  of 
the  face-up  operation  that  is  not  used  to 
construct  the  bench  or  placed  in 
temporary  storage  for  use  in  restoring 


the  approximate  original  contour  and 
reclaiming  the  face-up  area  once  the 
mine  closes  permanently  is  excess  spoil. 
Should  such  excess  spoil  exist,  it  would 
be  placed  in  fills  on  adjacent  hillsides 
or  in  adjoining  valleys.  Underground 
mining  operations  also  may  involve  the 
excavation  of  non-coal  waste  rock  from 
underground  tunnels.  The  waste  rock, 
which  we  define  as  underground 
development  waste,  is  typically  brought 
to  the  surface  and  placed  in  fills. 

Activities  associated  with  coal 
preparation  plants  also  may  result  in  the 
filling  of  some  stream  segments.  These 
plants  clean  coal  by  removing 
impurities,  especially  ash, 
incombustible  rock,  and  sulfur.  They 
create  large  quantities  of.coal  processing 
waste,  including  both  a  very  fine 
fraction,  which  is  often  suspended  in 
water  in  a  semi-liquid  form  (slurry)  and 
a  coarse  fraction  (refuse).  Coal 
processing  waste  normally  is  placed  in 
disposal  sites  near  the  plant.  The  slurry 
is  usually  impounded  behind  dams 
constructed  of  coarse  refuse  in  a  valley 
adjacent  to  the  plant. 

The  previously  mentioned  survey  of 
all  coal  mining  permits  issued  between 
October  1,  2001,  and  June  30,  2005, 
indicates  that  coal  mining  activities 
authorized  by  those  permits  will 
directly  affect  about  535  miles  of 
streams  nationwide,  of  which  324  miles 
(60.6  percent)  are  in  the  central 
Appalachian  coalfields.  Based  on  data 
from  the  West  Virginia  permits,  we 
estimate  that  approximately  two-thirds 
of  the  324  miles  will  be  permanently 
covered  by  excess  spoil  fills  and  coal 
mine  waste  disposal  facilities.  Most  of 
the  remaining  miles  of  stream  directly 
affected  by  mining  operations  should 
experience  only  temporary  adverse 
environmental  impacts,  chiefly  as  a 
result  of  mining  through  those  streams. 
In  those  cases,  the  streams  are  diverted 
and  relocated  while  the  mining 
operation  proceeds  through  the 
streambed.  When  mining  is  completed, 
the  stream  is  restored  to  its  original 
location  unless  the  relocation  is 
permanent. 

A  further  description  of  the  existing 
environment  of  the  central  Appalachian 
coalfields  can  be  found  in  the  draft  and 
final  environmental  impact  statements 
issued  in  2003  and  2005,  respectively, 
by  the  U.S.  Environmental  Protection 
Agency  (EPA),  the  U.S.  Army  Corps  of 
Engineers,  the  U.S.  Fish  and  Wildlife 
Service,  OSM,  and  the  West  Virginia 
Department  of  Environmental 
Protection.  The  draft  EIS,  which  the 
final  EIS  incorporates  by  reference, 
contains  the  bulk  of  that  description. 
The  draft  EIS  is  entitled  “Mountaintop 
Mining/Valley  Fills  in  Appalachia  Draft 
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Programmatic  Environmental  Impact 
Statement”  (EPA  9-03-R-00013,  EPA 
Region  3,  June  2003)  and  is  available  at 
h  ttp  :l/www.epa  .gov/ regions /mtn  top/ 
eis.htm.  The  final  EIS,  which  is  entitled 
“Mountaintop  Mining/Valley  Fills  in 
Appalachia  Final  Programmatic 
Environmental  Impact  Statement”  (EPA 
9-03-R-05002,  EPA  Region  3,  October 
2005),  is  available  at  http:// 
www.epa.gov/region3/mtntop/pdf/mtm- 
vf_Jpeis_fuJI-document.pdf. 

According  to  the  draft  EIS  referenced 
in  the  preceding  paragraph, 
approximately  5,700  excess  spoil  fills 
were  approved  between  1985  and  2001 
in  the  central  Appalachian  coalfields. 
These  fills,  if  constructed,  would  cover 
approximately  724  miles  of  intermittent 
and  perennial  streams,  which  is  about 
1.2  percent  of  the  approximately  59,000 
miles  of  intermittent  and  pereimial 
streams  within  the  central  Appalachian 
coal  fields  (EPA  9-03-R-00013,  Chapter 
IV.B-2  and  Table  III.K-8). 

The  draft  EIS,  as  incorporated  into  the 
final  EIS,  also  contains  the  following 
statements  regarding  actual  and 
projected  impacts; 

•  “Impacts  (including  valley  fills  and 
other  permit  features)  *  *  *  based  on 
ten  years  (1992-2002)  of  permit 
footprints  were  1,208  miles  (2.05%)  of 
the  58,998  stream  miles  in  the  EIS  study 
area.”  (EPA  9-03-R-00013,  Chapter 
IV.B-1) 

•  “If  valley  fill  construction 
continued  at  this  historical  rate 
documented  in  the  Fill  Inventory  for  the 
next  seventeen  years  (2003-2020),  an 
additional  724  miles  (for  a  total  of  2.4%) 
could  be  impacted.”  (EPA  9-03-R- 
00013,  Chapter  IV.B-2) 

•  “If  that  rate  (for  permit  footprints) 
continued  for  another  10  years,  a  total 
of  4.10%  would  be  impacted  by  2013.” 
(EPA  9-03-R-00013,  Chapter  IV.B-1) 

III.  Why  are  we  proposing  to  revise  our 
stream  buffer  zone  rules? 

In  regulating  surface  coal  mining 
operations,  OSM  and  State  regulatory 
authorities  have  historically  applied  the 
1983  stream  buffer  zone  rules  in  30  CFR 
816.57  and  817.57  in  a  manner  that  . 
allows  excess  spoil  fills,  refuse  piles, 
coal  mine  waste  impoundments,  and 
sedimentation  ponds  to  be  located  in 
perennial  and  intermittent  streams 
under  certain  circumstances.  However, 
as  discussed  below,  there  has  been 
considerable  controversy  over  the 
proper  interpretation  of  the  1983  rules. 
Some  of  those  interpretations  appear  to 
be  at  odds  with  the  underlying 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Therefore,  Federal  action  is 
•  needed  to  end  the  ambiguity  in 


interpretation  of  the  stream  buffer  zone 
rules  and  to  ensure  that  regulatory 
authorities,  mine  operators,  other 
governmental  entities,  lemdowners,  £md 
citizens  all  can  have  a  common 
understanding  of  what  the  stream  buffer 
zone  rules  do  and  do  not  require, 
consistent  with  underlying  statutory 
authority. 

As  discussed  below,  two  Federal 
appellate  court  decisions  are  relevant  to 
our  reconsideration  of  the  1983  stream 
buffer  zone  rules.  One  of  those  decisions 
concluded  that  SMCRA  does  not 
prohibit  placement  of  excess  spoil  in 
waters  of  the  United  States.  It  further 
recognized  that  section  515(b)(22)  of 
SMCRA  contemplated  the  placement  of 
excess  spoil  in  such  waters.  The  other 
decision  reversed  contrary  district  court 
decisions  on  other  grounds  (lack  of 
jurisdiction  under  the  Eleventh 
Amendment  to  the  U.S.  Constitution) 
without  reaching  the  merits  of  the 
district  coml’s  holding  on  the 
applicability  of  the  stream  buffer  zone 
rules.  Nevertheless,  we  believe  that  both 
the  public  and  the  regulated  community 
would  best  be  served  by  revising  the 
1983  stream  buffer  zone  rules  to  clearly 
specify  the  scope  of  their  applicability. 

The  revisions  that  we  are  proposing 
today  represent  an  attempt  to  minimize 
disputes  and  misunderstandings 
associated  with  application  of  the 
existing  rules.  The  revised  rules 
distinguish  between  those  situations  in 
which  maintenance  of  an  undisturbed 
buffer  between  mining  and  reclamation 
activities  and  waters  of  the  United 
States  constitutes  the  best  technology 
currently  available  to  implement  the 
underlying  statutory  provisions 
(sections  515(b)(lO)(B)(i)  and  (24)  and 
516(b)(9)(B)  and  (11)  of  SMCRA)  and 
those  situations  in  which  maintenance 
of  a  buffer  is  neither  feasible  nor 
appropriate  because  the  activities 
inherently  involve  placement  of  fill 
material  in  waters  of  the  United  States. 
Examples  of  the  latter  category  of 
activities  include  mining  through 
streams  and  the  construction  of  excess 
spoil  fills,  refuse  piles,  slurry 
impoundments,  and  in-stream 
sedimentation  ponds.  Those  activities 
are  governed  by  other  regulations. 

We  are  also  proposing  changes  to 
better  conform  the  rule  language  to  the 
underlying  provisions  of  SMCRA  and  to 
expand  the  scope  of  the  rule  to  include 
all  waters  of  the  United  States  instead 
of  just  perennial  and  intermittent 
streams  as  under  the  existing  rules. 
Finally,  we  are  proposing  to  reorganize 
the  rules  in  recognition  of  the  fact  that 
the  review  and  approval  of  proposals  to 
disturb  the  surface  of  lands  within 
buffer  zones  is  a  permitting  action,  not 


a  performance  standard.  At  present,  the 
buffer  zone  rules  are  part  of  the 
performance  standards  in  subchapter  K. 
We  are  proposing  to  move  portions  of 
those  rules  to  new  sections  780.28  and 
784.28,  which  would  be  part  of  the 
permitting  requirements  of  subchapter 
G. 

The  history  of  the  existing  stream 
buffer  zone  rules,  their  statutory  basis, 
and  the  impetus  for  our  proposed  rule 
changes  are  discussed  at  length  below. 

A  detailed  rationale  for  our  proposed 
changes  to  the  existing  buffer  zone  rules 
appears  in  Parts  VI.C.  and  VI.I.  of  this 
preamble. 

A.  What  does  SMCRA  say  about  surface 
coal  mining  operations  in  or  near 
streams? 

SMCRA  contains  three  references  to 
streams,  two  references  to  watercourses, 
and  several  provisions  that  indirectly 
refer  to  activities  in  or  near  streams. 

Section  507(b)(10)  requires  that 
permit  applications  include  “the  name 
of  the  watershed  and  location  of  the 
surface  stream  or  tributary  into  which 
surface  and  pit  drainage  will  be 
discharged.”  However,  this  provision 
has  no  relevance  to  mining-related 
activities  in  or  near  streams  or  to  the 
existing  or  proposed  buffer  zone  rules. 

Section  515(d)(18)  requires  that 
surface  coal  mining  and  reclamation 
operations  “refrain  from  the 
construction  of  roads  or  other  access 
ways  up  a  stream  bed  or  drainage 
channel  or  in  such  proximity  to  such 
channel  so  as  to  seriously  alter  the 
normal  flow  of  water.” 

Section  516(c)  requires  the  regulatory 
authority  to  suspend  underground  coal 
mining  under  permanent  streams  if  an 
imminent  danger  to  inhabitants  exists. 
However,  this  provision  is  not  relevant 
to  a  discussion  of  the  stream  buffer  zone 
rules  because,  in  response  to  litigation 
concerning  the  1983  version  of  30  CFR 
817.57,  we  stipulated  that  “this 
regulation  is  directed  only  to 
disturbance  of  surface  lands  by  surface 
activities  associated  with  underground 
mining.”  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II-Round 
II,  21  ERG  1725,  1741,  footnote  21 
(D.D.C.  1984). 

Section  515(b)(22)(D)  provides  that 
sites  selected  for  the  disposal  of  excess 
spoil  must  “not  contain  springs,  natural 
water  courses  or  wet  weather  seeps 
unless  lateral  drains  are  constructed 
from  the  wet  areas  to  the  main 
underdrains  in  such  a  manner  that 
filtration  of  the  water  into  the  spoil  pile 
will  be  prevented.”  In  adopting  this 
provisioft.  Congress  could  have  chosen 
to  exclude  perennial  and  intermittent 
streams  (or  other  waters)  fi-om  the  scope 
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of  “natural  water  courses,”  but  it  did 
not  do  so.  In  addition,  the  fact  that  this 
provision  of  the  Act  authorizes  disposal 
of  excess  spoil  in  areas  containing 
springs  and  seeps  further  suggests  that 
Congress  did  not  intend  to  prohibit 
placement  of  excess  spoil  in  perennial 
or  intermittent  streams.  Springs  and 
seeps  constitute  groundwater 
discharges.  To  the  extent  that  those 
discharges  provide  intermittent  or 
continuous  flow  in  a  channel,  they  are 
included  within  the  scope  of  our 
definitions  in  30  CFR  701.5  of 
“intermittent  stream”  and  “perennial 
stream,”  respectively.  The  definition  of 
“intermittent  stream,”  which  is  based 
upon  technical  literature,  includes  any 
“stream  or  reach  of  a  stream  that  is 
below  the  local  water  table  for  at  least 
some  part  of  the  year,  and  obtains  its 
flow  from  both  surface  runoff  and 
ground  water  discharge.”  Furthermore, 
the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  cited  section  515(b)(22)  as  the 
basis  for  its  statement  that  “it  is  beyond 
dispute  that  SMCRA  recognized  the 
possibility  of  placing  excess  spoil 
material  in  waters  of  the  United  States 
even  though  those  materials  do  not  have 
a  beneficial  purpose.”  Kentuckians  for 
the  Commonwealth,  Inc.  v.  Rivenburgh, 
317  F.3d  425,  443  (4th  Cir.  2003). 

Section  515(c)(4)(D)  provides  that,  in 
approving  a  permit  application  for  a 
mountaintop  removal  operation,  the 
regulatory  authority  must  require  that 
“no  damage  will  be  done  to  natural 
watercourses.”  The  regulations 
implementing  this  provision  clarify  that 
the  prohibition  applies  only  to  natural 
watercourses  “below  the  lowest  coal 
seam  mined.”  See  30  CFR  824.11(a)(9). 
However,  section  515(c)(4)(E)  of  the  Act 
specifies  that  “all  excess  spoil  material 
not  retained  on  the  mountaintop  shall 
be  placed  in  accordance  with  the 
provisions  of  subsection  (b)(22)  of  this 
section.”  By  including  this  proviso. 
Congress  recognized  that  not  all  excess 
spoil  generated  by  mountaintop  removal 
operations  could  be  retained  on  benches 
or  placed  within  the  mined-out  area. 
And  by  cross-referencing  section 
515(b)(22),  Congress  authorized 
placement  of  excess  spoil  from 
mountaintop  removal  operations  in 
natural  watercourses,  provided  all 
requirements  of  section  515(b)(22)  are 
met.  As  discussed  in  Part  II  of  this 
preamble,  in  the  steep-slope  terrain  of 
central  Appalachia,  excess  spoil 
typically  can  most  feasibly  be  placed  in 
valley  fills. 

In  addition,  the  legislative  history  of 
section  515(f)  of  SMCRA  indicates  that 
Congress  anticipated  that  coal  mine 
waste  impoundments  would  be 


constructed  in  perennial  and 
intermittent  streams; 

In  order  to  assure  that  mine  waste 
impoundments  used  for  the  disposal  of 
liquid  or  solid  waste  material  from  coal 
mines  are  constructed  or  have  been 
constructed  so  as  to  safeguard  the  health  and 
welfare  of  downstream  populations,  H.R.  2 
gives  the  Army  Corps  of  Engineers  a  role  in 
determining  the  standards  for  construction, 
modification  and  abandonment  of  these 
impoundments.  *  *  * 

Thus,  the  corps’  experience  and  expertise 
in  the  area  of  design,  construction, 
maintenance,  et  cetera,  which  were  utilized 
for  carrying  out  the  congressionally 
authorized  surveys  of  mine  waste 
embankments  in  West  Virginia  following  the 
disastrous  failure  of  the  mine  waste 
impoundments  on  Buffalo  Creek,  is  to  be 
applied  in  order  to  prevent  similar  accidents 
in  the  future. 

H.  Rep.  No.  95-218;  at  125  (April  22,  1977) 
(emphasis  added). 

Section  515(f)  provides  that — 

The  Secretary,  with  the  written 
concurrence  of  the  Chief  of  Engineers,  shall 
establish  within  one  hundred  and  thirty-five 
days  from  the  date  of  enactment,  standards 
and  criteria  regulating  the  design,  location, 
construction,  operation,  maintenance, 
enlargement,  modification,  removal,  and 
abandonment  of  new  and  existing  coal  mine 
waste  piles  referred  to  in  section  515(b)(13) 
and  section  516(b)(5). 

Sections  515(b)(13)  and  516(b)(5) 
concern  “all  existing  and  new  coal  mine 
waste  piles  consisting  of  mine  wastes, 
tailings,  coal  processing  wastes,  or  other 
liquid  and  solid  wastes  and  used  either 
temporarily  or  permanently  as  dams  or 
embankments.”  (Emphasis  added.) 
Sections  515(f),  515(b)(13),  and 
516(b)(5)  do  not  specifically  mention 
streams  or  watercourses.  However,  the 
reference  to  dams  and  embankments, 
the  requirement  for  the  concurrence  of 
the  U.S.  Army  Corps  of  Engineers  (for 
its  expertise  in  dam  construction  and 
flood  control),  and  the  legislative 
history  documenting  that  the  1972 
Buffalo  Creek  flood  was  the  driving 
force  behind  adoption  of  those  SMCRA 
provisions  demonstrate  that  Congress 
was  aware  that  coal  mine  waste 
impoundments  had  been  constructed  in 
perennial  and  intermittent  streams  in 
the  past  and  would  be  constructed  there 
in  the  future.  Furthermore,  the  fact  that 
all  three  paragraphs  specifically  apply 
to  both  new  and  existing  structures 
(rather  than  to  just  existing  structures) 
implies  that  new  structures  would  and 
could  be  built  in  streams  under  SMCRA. 
As  mentioned  in  the  legislative  history. 
Congress’  intent  was  to  prevent  a 
recurrence  of  the  Buffalo  Creek 
impoundment  failure  and  to  ensure  that 
all  coal  mine  waste  impoundments 
either  are  or  have  been  constructed  in  a 


manner  that  protects  the  safety  of 
down.stream  residents.  There  is  no 
indication  that  Congress  intended  to 
prohibit  construction  of  those  structures 
in  perennial  or  intermittent  streams. 

Finally,  sections  515(b)(ll)  and 
516(b)(4)  of  the  Act  govern  the 
construction  of  coal  refuse  piles  that  are 
not  used  as  dams  or  embankments. 

While  those  paragraphs  do  not  mention 
constructing  refuse  piles  in 
watercourses,  neither  do  they  prohibit 
such  construction.  Because  of  the 
similarity  of  those  piles  to  excess  spoil 
fills,  the  regulations  implementing 
sections  515(b)(ll)  and  516(b)(4) 
incorporate  language  similar  to  that  of 
section  515(b)(22)(D)  for  the 
construction  of  excess  spoil  disposal 
facilities.  Specifically,  the  regulations  at 
30  CFR  816.83  (a)(1)  and  817.83(a)(1) 
allow  the  construction  of  non¬ 
impounding  coal  refuse  piles  on  areas 
containing  springs,  natural  or  man-made 
watercourses,  or  wet  weather  seeps  if 
the  design  includes  diversions  and 
underdrains.  Not  all  areas  containing 
springs,  watercourses,  or  wet-weather 
seeps  are  waters  of  the  United  States, 
but  some  are,  which  means  that  refuse 
piles  may  be  constructed  in  streams  or 
other  waters  of  the  United  States. 

B.  What  provisions  of  SMCRA  form  the 
basis  for  the  existing  stream  buffer  zone 
rules? 

Paragraphs  (b)(10)(B)(i)  and  (24)  of 
section  515  of  SMCRA  provide  the  basis 
for  the  existing  stream  buffer  zone  rule 
at  30  CFR  816.57,  which  applies  to 
surface  mining  activities.  Section 
515(b)(10)(B)(i)  requires  that  surface 
coal  mining  operations  be  conducted  so 
as  to  prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible  using  the  best 
technology  currently  available.  Section 
515(b)(24)  requires  that  surface  coal 
mining  and  reclamation  operations  be 
conducted  to  minimize  disturbances  to 
and  adverse  impacts  on  fish,  wildlife, 
and  related  environmental  values  “to 
the  extent  possible  using  the  best 
technology  currently  available.” 

Paragraphs  (b)(9)(B)  and  (11)  of 
section  516  of  SMCRA  form  the  basis  for 
the  existing  stream  buffer  zone  rule  at 
30  CFR  817.57,  which  applies  to  surface  . 
activities  associated  with  underground 
mines.  Those  section  516  provisions  are 
substantively  equivalent  to  paragraphs 
(b)(10)(B)(i)  and  (24)  of  section  515  of 
SMCRA,  respectively,  except  that 
section  516(b)(9)(B)  also  includes  the 
provisions  found  in  section 
515(b)(10)(E)  regarding  the  avoidance  of 
channel  deepening  or  enlargement. 
Therefore,  in  the  remainder  of  this 
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preamble,  we  generally  refer  only  to  the 
section  515  paragraphs,  with  the 
understanding  that,  unless  otherwise 
indicated,  references  to  those 
paragraphs  should  be  read  as  including 
their  section  516  counterparts. 

C.  What  is  the  history  of  the  existing 
stream  buffer  zone  rules? 

SMCRA  and  Its  Legislative  History 

SMCRA  does  not  establish  or  require 
a  buffer  zone  for  streams  or  other 
waters.  In  1972,  the  U.S.  House  of 
Representatives  passed  a  bill  (H.R.  6482) 
that  included  a  flat  prohibition  on 
mining  within  100  feet  of  any  “body  of 
water,  stream,  pond,  or  lake  to  which 
the  public  enjoys  use  and  access,  or 
other  private  property.”  This 
prohibition  appeared  in  the  counterpart 
to  what  is  now  section  522(e)  of  the  Act. 
However,  the  bill  never  became  law  and 
the  provision  did  not  appear  in 
subsequent  versions  of  SMCRA 
legislation. 

Initial  Regulatory  Program 

As  part  of  the  regulations 
implementing  the  initial  regulatory 
program  under  SMCRA,  we  adopted  the 
concept  of  a  100-foot  buffer  zone  around 
intermittent  and  perennial  streams  as  a 
means  “to  protect  stream  channels  from 
abnormal  erosion”  from  nearby  upslope 
mining  activities.  See  30  CFR 
715.17(d)(3)  and  42  FR  62652 
(December  13, 1977).  The  regulation 
reads  as  follows: 

No  land  within  100  feet  of  an  intermittent 
or  perennial  stream  shall  be  disturbed  by 
surface  coal  mining  and  reclamation 
operations  unless  the  regulatory  authority 
specifically  authorizes  surface  coal  mining 
and  reclamation  operations  through  such  a 
stream.  The  area  not  to  be  disturbed  shall  be 
designated  a  buffer  zone  and  marked  as 
specified  in  §  715.12. 

The  rule  does  not  specify  the 
conditions  under  which  the  regulatory 
authority  may  authorize  operations 
within  the  buffer  zone. 

Permanent  Regulatory  Program  (1979 
Rules) 

The  original  version  of  the  permanent 
program  regulations,  as  published  on 
March  13, 1979,  included  more 
extensive  stream  buffer  zone  rules  at  30 
CFR  816.57  (for  surface  mining 
operations)  and  817.57  (for  underground 
mining  operations).  Specifically,  the 
1979  version  of  section  816.57  reads  as 
follows: 

(a)  No  land  within  100  feet  of  a  perennial 
stream  or  a  stream  with  a  biological 
community  determined  according  to 
paragraph  (c)  below  shall  be  disturbed  by 
surface  mining  activities,  except  in 
accordance  with  §§  816.43-816.44  [the 


stream  diversion  regulations],  unless  the 
regulatory  authority  specifically  authorizes 
surface  mining  activities  closer  to  or  through 
such  a  stream  upon  finding — 

(1)  That  the  original  stream  channel  will  be 
restored:  and 

(2)  During  and  after  the  mining,  the  water 
quantity  and  quality  from  the  stream  section 
within  100  feet  of  the  surface  mining 
activities  shall  not  be  adversely  affected. 

(b)  The  area  not  to  be  disturbed  shall  be 
designated  a  buffer  zone  and  marked  as 
specified  in  §  816.11. 

(c)  A  stream  with  a  biological  community 
shall  be  determined  by  the  existence  in  the 
stream  at  any  time  of  an  assemblage  of  two 
or  more  species  of  arthropods  or  molluscan 
animals  which  are: 

(1)  Adapted  to  flowing  water  for  all  or  part 
of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
habitat; 

(3)  Reproducing  or  can  reasonably  be 
expected  to  reproduce  in  the  water  body 
where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at  some  stage 
of  the  part  of  their  life  cycle  spent  in  the 
flowing  water  habitat. 

The  counterpart  regulation  for 
underground  mining  at  30  CFR  817.57 
was  identical  except  that  it  substituted 
the  term  “surface  operations  and 
facilities”  for  “surface  mining 
activities”  and  clearly  indicated  that  the 
restrictions  were  limited  to  “surface 
areas.” 

The  preamble  to  the  1979  rules 
explains  that  the  purpose  of  the  revised 
rules  was  to  implement  sections 
515(b)(10)  and  (24)  of  the  Act.  44  FR 
15176,  March  13, 1979.  It  states  that 
“[bluffer  zones  are  required  to  protect 
streams  from  the  adverse  effects  of 
sedimentation  and  from  gross 
disturbance  of  strecun  channels,”  but 
that  “if  operations  can  be  conducted 
within  100  feet  of  a  stream  in  an 
environmentally  acceptable  manner, 
they  may  be  approved.”  Id.  In  addition, 
it  states  that  “[t]he  100-foot  limit  is 
based  on  typical  distances  that  should 
be  maintained  to  protect  stream 
channels  from  sedimentation,”  but  that, 
while  the  100-foot  standard  provides  a 
simple  rule  for  enforcement  purposes, 
“site-specific  variation  should  be  made 
available  when  the  regulatory  authority 
has  an  objective  basis  for  either 
increasing  or  decreasing  the  width  of 
the  buffer  zone.”  Id. 

Permanent  Regulatory  Program 
Revisions  (1983  Rules) 

In  1983,  we  revised  the  stream  buffer 
zone  rules  to  delete  the  requirement  that 
the  original  stream  channel  be  restored, 
to  replace  the  biological  community 
criterion  for  determining  which  non¬ 
perennial  streams  must  be  protected 
under  the  rule  with  a  requirement  for 
protection  of  all  intermittent  streams, 


and  to  add  a  requirement  for  a  finding 
that  the  proposed  mining  activities  will 
not  cause  or  contribute  to  a  violation  of 
applicable  State  or  Federal  water  quality 
standards  and  will  not  adversely  affect 
the  environmental  resources  of  the 
stream. 

The  preamble  reiterates  the  general 
rationale  for  adoption  of  a  stream  buffer 
zone  rule  that  we  specified  in  the 
preamble  to  the  1979  rules.  It  identifies 
the  reason  for  replacing  the  biological 
community  threshold  with  the 
intermittent  stream  threshold  as  a 
matter  of  improving  the  ease  of 
administration  and  eliminating  the 
possibility  of  applying  the  rule  to 
ephemeral  streams  and  other  relatively 
insignificant  water  bodies: 

The  biological-community  standard  was 
confusing  to  apply  since  there  are  areas  with 
ephemeral  surface  waters  of  little  biological 
or  hydrologic  significance  which,  at  some 
time  of  the  year,  contain  a  biological 
community  as  defined  by  previous 
§  816.57(c).  Thus,  much  confusion  arose 
when  operators  attempted  to  apply  the 
previous  rule’s  standards  to  springs,  seeps, 
ponding  areas,  and  ephemeral  streams.  While 
some  small  biological  communities  which 
contribute  to  the  overall  production  of 
downstream  ecosystems  will  be  excluded 
from  special  buffer-zone  protection  under 
final  §  816.57(a),  the  purposes  of  Section 
515(b)(24)  of  the  Act  will  best  be  achieved  by 
providing  a  buffer  zone  for  those  streams 
with  more  significant  environmental- 
resource  values. 

48  FR  30313,  June  30,  1983.  The 
preamble  further  states  that  “[i]t  is 
impossible  to  conduct  surface  mining 
without  disturbing  a  number  of  minor 
natural  streams,  including  some  which 
contain  biota”  and  that  “surface  coal 
mining  operations  will  be  permissible  as 
long  as  environmental  protection  will  be 
afforded  to  those  streams  with  more 
significant  environmental-resource 
value.”  Id.  It  further  provides  that  the 
revised  rules  “also  recognize  that 
intermittent  and  perennial  streams 
generally  have  environmental-resource 
values  worthy  of  protection  under 
Section  515(b)(24)  of  the  Act.”  Id.  at 
30312.  In  addition,  the  preamble  notes 
that  “[ajlthough  final  §816.57  is 
intended  to  protect  significant  biological 
values  in  streams,  the  primary  objective 
of  the  rule  is  to  provide  protection  for 
the  hydrologic  balance  and  related 
environmental  values  of  perennial  and 
intermittent  streams.”  Id.  at  30313.  It 
further  states  that  “[tjhe  100-foot  limit  is 
used  to  protect  streams  from 
sedimentation  and  help  preserve 
riparian  vegetation  and  aquatic 
habitats.”  Id.  at  3|0314. 

We  also  stated  that  we  removed  the 
requirement  to  restore  the  original 
stream  channel  in  deference  to  the 
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stream  channel  diversion  requirements 
of  30  CFR  816.43  and  817.43  and  to 
clarify  that  there  does  not  have  to  be  a 
stream  diversion  for  mining  to  occur 
inside  the  buffer  zone.  Id. 

Finally,  the  preamble  states  that  we 
added  the  finding  concerning  “other 
environmental  resources  of  the  stream” 
to  clarify  “that  regulatory  authorities 
will  be  allowed  to  consider  factors  other 
than  water  quantity  and  quality  in 
making  buffer-zone  determinations”  and 
“to  provide  a  more  accurate  reflection  of 
the  objectives  of  Sections  515(b)(10)  and 
515(b)(24)  of  the  Act.”  Id.  at  30316. 

Revised  30  CFR  816.57  (1983)  reads  as 
follows: 

(a)  No  land  within  100  feet  of  a  perennial 
stream  or  an  intermittent  stream  shall  be 
disturbed  by  surface  mining  activities,  unless 
the  regulatory  authority  specifically 
authorizes  surface  mining  activities  closer  to, 
or  through,  such  a  stream.  The  regulatory 
authority  may  authorize  such  activities  only 
upon  finding  that — 

(1)  Surface  mining  activities  will  not  cause 
or  contribute  to  the  violation  of  applicable 
State  or  Federal  water  quality  standards,  and 
will  not  adversely  affect  the  water  quantity 
and  quality  or  other  environmental  resources 
of  the  stream;  and 

(2)  If  there  will  be  a  temporary  or 
permanent  stream-channel  diversion,  it  will 
comply  with  §  816.43. 

(b)  The  area  not  to  be  disturbed  shall  be 
designated  as  a  buffer  zone,  and  the  operator 
shall  mark  it  as  specified  in  §  816.11. 

We  revised  the  stream  buffer  zone 
rule  for  underground  mining  at  30  CFR 
817.57  in  identical  fashion  except  for 
substitution  of  the  term  “underground 
mining  activities”  for  “surface  mining 
activities.” 

The  National  Wildlife  Federation 
challenged  this  regulation  as  being 
inconsistent  with  sections  515(b)(10) 
and  (24)  of  the  Act,  primarily  because  it 
deleted  the  biological  community 
threshold  for  stream  protection. 
However,  the  court  rejected  that 
challenge,  finding  without  elaboration 
that  the  “regulation  is  not  in  conflict 
with  either  section  515{b)(10)  or 
515(b){24).”  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II — Round 
II,  21  ERC  1725,  1741-1742  (D.D.C. 
1984). 

The  court  also  noted  that  the 
Secretary  had  properly  justified  the  rule 
change  on  the  grounds  that  the  previous 
rule  was  confusing  and  difficult  to 
apply  without  protecting  areas  of  little 
biological  significance.  Unfortunately, 
the  new  criterion  (intermittent  streams) 
has  proven  as  difficult  to  apply  as  the 
biological  community  standard  that  it 
replaced.  The  definition  of  “intermittent 
stream”  in  30  CFR  701.5  has  two  parts, 
separated  by  an  “or.”  The  first  part 
defines  all  streams  with  a  drainage  area 


of  one  square  mile  as  intermittent.  This 
part  of  the  definition  is  the  aspect  that 
was  litigated  and  upheld  for  its  clarity 
of  application.  However,  the  second  part 
of  the  definition  includes  all  streams 
and  stream  segments  that  are  below  the 
local  water  table  for  part  of  the  year  and 
that  derive  at  least  part  of  their  flow 
from  groundwater  discharge.  This  part 
of  the  definition  has  been  much  more 
difficult  to  apply  in  practice.  In  fact, 
some  States  use  biological  criteria  for 
making  that  determination. 

Industry  also  challenged  30  CFR 
817.57(a)  to  the  extent  that  it  included 
all  underground  mining  activities. 
However,  industry  withdrew  its 
challenge  when  the  Secretary  stipulated 
that  the  rule  would  apply  only  to 
surface  lands  and  surface  activities 
associated  with  underground  mining. 

See  footnote  21,  id.  at  1741. 

D.  How  have  the  existing  stream'buffer 
zone  rules  been  interpreted? 

Historically,  we  and  the  State 
regulatory  authorities  have  applied  the 
1983  stream  buffer  zone  rules  as 
allowing  the  placement  of  excess  spoil 
fills,  refuse  piles,  slurry  impoundments, 
and  sedimentation  ponds  in  intermittent 
and  perennial  streams.  However,  as 
discussed  at  length  in  the  preamble  to 
the  January  7,  2004  proposed  rule  (69 
FR  1038-1042),  there  has  been 
considerable  controversy  over  the 
proper  interpretation  of  both  the  Clean 
Water  Act  and  the  1983  rules  as  they 
apply  to  the  placement  of  fill  material 
in  and  near  perennial  and  intermittent 
streams.  Some  interpretations  of  our 
1983  rules  appear  to  be  at  odds  with  the 
underlying  provisions  of  SMCRA. 

We  first  placed  our  interpretation  of 
the  1983  stream  buffer  zone  rules  in 
writing  in  a  document  entitled 
“Summary  Report — West  Virginia 
Permit  Review — Vandalia  Resources, 

Inc.  Permit  No.  S-2007-98.”  According 
to  our  annual  oversight  reports  for  West 
Virginia  for  1999  and  2000,  that 
document  stated  that  the  stream  buffer 
zone  rule  does  not  apply  to  the  footprint 
of  a  fill  placed  in  a  perennial  or 
intermittent  stream  as  part  of  a  surface 
coal  mining  operation.  On  June  4, 1999, 
in  West  Virginia  Highlands  Conservancy 
V.  Babbitt.  Civ.  No.  1:99CV01423 
(D.D.C.),  the  plaintiffs  challenged  the 
validity  of  that  document,  alleging  that 
it  constituted  rulemaking  in  violation  of 
the  Administrative  Procedure  Act.  In  an 
order  filed  September  23, 1999,  the 
court  approved  an  unopposed  motion  to 
dismiss  the  case  as  moot. 

In  a  lawsuit  filed  in  the  U.S.  District 
Court  for  the  Southern  District  of  West 
Virginia  in  July  1998,  plaintiffs  asserted 
that  the  stream  buffer  zone  rule  allows 


mining  activities  through  or  within  the 
buffer  zone  for  a  perennial  or 
intermittent  stream  only  if  the  activities 
are  minor  incursions.  They  argued  that 
the  rule  did  not  allow  substantial 
segments  of  the  stream  to  be  buried 
underneath  excess  spoil  fills  or  other 
mining-related  structures.  On  October 
20, 1999,  the  district  court  ruled  in  favor 
of  the  plaintiffs  on  this  point,  holding 
that  the  stream  buffer  zone  rule  applies 
to  all  segments  of  a  stream,  including 
those  segments  within  the  footprint  of 
an  excess  spoil  fill,  not  just  to  the 
stream  as  a  whole.  The  court  also  stated 
that  the  construction  of  fills  in  perennial 
or  intermittent  streams  is  inconsistent 
with  the  language  of  30  CFR 
816.57(a)(1),  which  provides  that  the 
regulatory  authority  may  authorize 
surface  mining  activities  within  a 
stream  buffer  zone  only  after  finding 
that  the  proposed  activities  “will  not 
adversely  affect  the  water  quantity  and 
quality  or  other  environmental 
resources  of  the  stream.”  See  Bragg  v. 
Robertson,  72  F.  Supp.  2d  642,  660-663 
(S.D.  W.  Va.,1999). 

The  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit  ultimately  reversed  the 
district  court  on  other  grounds  (lack  of 
jurisdiction  under  the  Eleventh 
Amendment  to  the  U.S.  Constitution) 
without  reaching  the  merits  of  the 
district  court’s  holding  on  the 
applicability  of  the  stream  buffer  zone 
rule.  Bragg  v.  West  Virginia  Coal 
Association,  248  F.3d  275,  296  (4th  Cir. 
2001),  cert,  denied,  534  U.S.  1113 
(2002). 

In  a  different  case,  the  Scune  district 
court  stated  that  SMCRA  and  the  stream 
buffer  zone  rule  do  not  authorize 
disposal  of  overburden  in  streams: 
“SMCRA  contains  no  provision 
authorizing  disposal  of  overburden 
waste  in  streams,  a  conclusion  further 
supported  by  the  buffer  zone  rule.” 
Kentuckians  for  the  Commonwealth, 

Inc.  V.  Rivenburgh,  204  F.  Supp.  2d  927, 
942  (S.D.  W.  Va.  2002). 

The  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit  subsequently  rejected  the 
district  court’s  interpretation,  stating 
that  “SMCRA  does  not  prohibit  the 
discharge  of  surface  coal  mining  excess 
spoil  in  waters  of  the  United  States.” 
Kentuckians  for  the  Commonwealth, 

Inc.  V.  Rivenburgh,  317  F.3d  425,  442 
(4th  Cir.  2003).  The  court  further  stated 
that  “it  is  beyond  dispute  that  SMCRA 
recognizes  the  possibility  of  placing 
excess  spoil  material  in  waters  of  the 
United  States  even  though  those 
materials  do  not  have  a  beneficial 
purpose.”  Id.  at  443. 

The  court  explained  the  basis  for  its 
statements  as  follows: 
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Section  515(b)(22)(D)  of  SMCRA  authorizes 
mine  operators  to  place  excess  spoil  material 
in  “springs,  natural  water  courses  or  wet 
weather  seeps”  so  long  as  “lateral  drains  are 
constructed  from  the  wet  areas  to  the  main 
underdrains  in  such  a  manner  that  filtration 
of  the  water  into  the  spoil  pile  will  be 
prevented.”  30  U.S.C.  §  1265(b)(22)(D).  In 
addition,  §  515(b){24)  requires  surface  mine 
operators  to  “minimize  disturbances  and 
adverse  impacts  of  the  operation  on  fish, 
wildlife,  and  related  environmental  values, 
and  achieve  enhancement  of  such  resources 
where  practicable,”  implying  the  placement 
of  fill  in  the  waters  of  the  United  States.  30 
U.S.C.  §  1265(b)(24).  It  is  apparent  that 
SMCRA  anticipates  the  possibility  that 
excess  spoil  material  could  and  would  be 
placed  in  waters  of  the  United  States,  and 
this  fact  cannot  be  juxtaposed  with  §  404  of 
the  Clean  Water  Act  to  provide  a  clear  intent 
to  limit  the  term  “fill  material”  to  material 
deposited  for  a  beneficial  primary  purpose. 

Id.  at  443. 

The  preamble  to  the  proposed  rule 
that  we  published  on  January  7,  2004, 
contains  additional  discussion  of 
litigation  and  related  matters  arising 
from  the  1983  stream  buffer  zone  rules. 
See  especially  Part  I.B.l.  at  69  FR  1038- 
1040. 

IV.  Why  are  we  proposing  to  revise  our 
rules  concerning  excess  spoil? 

The  environmental  impacts  of  fills 
and  other  structures  associated  with  the 
disposal  of  excess  spoil  from  surface 
coal  mining  operations,  and  of  coal 
mine  waste,  have  been  the  subject  of 
controversy,  largely  because  they 
involve  the  filling  of  substantial 
portions  of  stream  valleys,  especially  in 
central  Appalachia.  This  controversy 
has  highlighted  the  need  to  ensure  that 
excess  spoil  creation  is  minimized  to 
the  extent  possible,  and  that,  to  the 
extent  possible,  excess  spoil  and  coal 
mine  waste  disposal  facilities  are 
located  and  designed  to  minimize 
adverse  impacts  on  the  hydrologic 
balance,  streams  and  other  aquatic 
resources,  fish,  wildlife,  and  related 
environmental  values. 

Our  existing  regulations  pertaining  to 
the  disposal  of  excess  spoil  primarily 
focus  on  ensuring  that  fills  are  safe  and 
stable.  To  complement  the  proposed 
rule  changes  concerning  buffers  for 
waters  of  the  United  States,  we  propose 
to  revise  our  excess  spoil  rules  by 
adding  several  requirements  focused  on 
environmental  considerations,  ' 

including  minimization  of  the  adverse 
environmental  impacts  of  fill 
construction  in  waters  of  the  United 
States.  The  proposed  rule  changes 
would  implement,  in  part,  the 
requirement  at  section  515{b)(24)  of 
SMCRA  that  surface  coal  mining  and 
reclamation  operations  be  conducted  in 
a  manner  that  minimizes  disturbances 


to,  and  adverse  impacts  on,  fish, 
wildlife,  and  related  environmental 
values  to  the  extent  possible,  using  the 
best  technology  currently  available. 
Section  515(b)(24)  applies  to  the 
disposal  of  excess  spoil  both  by  its  own 
terms  and  through  section  515(bK22)(I), 
which  requires  that  the  placement  of 
excess  spoil  meet  “all  other  provisions 
of  this  Act.” 

The  proposed  rules  (see  the 
discussion  of  specific  rule  changes  in 
Part  VI  of  this  preamble)  require  that 
surface  coal  mining  operations  be 
designed  to  minimize  the  creation  of 
excess  spoil  to  the  extent  possible.  They 
also  specify  that  the  maximum 
cumulative  design  volume  of  all 
proposed  excess  spoil  fills  within  the 
permit  area  must  be  no  larger  than  the 
capacity  needed  to  accommodate  the 
anticipated  cumulative  volume  of 
excess  spoil  that  the  operation  will 
generate.  These  requirements  should 
reduce  the  adverse  environmental 
impacts  of  the  operation  by  minimizing 
the  amount  of  land  and  waters  disturbed 
to  construct  excess  spoil  fills.  The 
proposed  rules  further  require  that  the  , 
permit  application  include  an  analysis 
of  the  environmental  impacts  of  a 
reasonable  range  of  alternatives  for 
disposal  of  excess  spoil,  including 
variations  in  the  number,  size,  location, 
and  configuration  of  proposed  fills.  The 
analysis  must  consider  impacts  on  both 
terrestrial  and  aquatic  ecosystems.  To 
the  extent  possible,  the  applicant  must 
select  the  alternative  with  the  least 
overall  adverse  environmental  impact, 
including  adverse  impacts  on  water 
quality  and  aquatic  ecosystems.  The 
proposed  rule  clarifies  that  an 
alternative  is  possible  if  it  is  capable  of 
being  done  after  consideration  of  cost, 
logistics,  and  available  technology,  and 
that  the  least  costly  alternative  may  not 
be  selected  at  the  expense  of 
environmental  protection  solely  on  the 
basis  of  cost.  If  another  alternative 
considered  would  be  more 
environmentally  protective  than  the 
alternative  selected  by  the  applicant,  the 
application  must  demonstrate,  to  the 
satisfaction  of  the  regulatory  authority, 
that  implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible.  In  addition,  when 
construction  of  the  excess  spoil  fill 
would  involve  placement  of  excess  spoil 
in  waters  of  the  United  States,  the 
proposed  rule  specifies  certain  factors 
that  must  be  considered  as  part  of  the 
evaluation  of  environmental  impacts  to 
ensme  adequate  assessment  of  impacts 
on  water  quality  and  aquatic 
ecosystems,  which  are  among  the 
“related  environmental  values” 


mentioned  in  sections  515(b)(24)  and 
516(b)(ll)  of  SMCRA. 

We  are  proposing  these  rule  changes 
to  improve  the  analysis  of  permit 
applications  and  permitting  decisions 
under  SMCRA.  We  recognize  that 
SMCRA  itself  does  not  require  an 
analysis  of  alternatives.  However,  we 
believe  that  the  alternatives  analysis 
that  we  propose  to  require  is  a 
reasonable  means  of  implementing 
sections  515(b)(24)  and  516(b){ll)  of 
SMCRA.  Those  provisions  of  the  law 
require  that  surface  coal  mining  and 
reclamation  operations  be  conducted  in 
a  manner  that  minimizes  disturbances 
to,  emd  adverse  impacts  on,  fish, 
wildlife,  and  related  environmental 
values  to  the  extent  possible,  using  the 
best  technology  currently  available. 

The  addition  of  requirements  for  an 
alternatives  analysis  and  selection  of  the 
alternative  with  the  least  overall  adverse 
environmental  impact  (to  the  extent 
possible)  also  may  facilitate  the 
coordinated  processing  of  coal  mining 
permit  applications  in  accordance  wijh 
a  memorandum  of  understanding 
entitled  “Memorandum  of 
Understanding  among  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Office  of 
Surface  Mining,  the  U.S.  Environmental 
Protection  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service  for  the  Purpose  of 
Providing  Concurrent  and  Coordinated 
Review  and  Processing  of  Surface  Coal 
Mining  Applications  Proposing 
Placement  of  Dredged  and/or  Fill 
Material  in  Waters  of  the  United  States,” 
which  took  effect  February  8,  2005.  For 
example.  Nationwide  Permits  21,  49, 
and  50,  which  authorize  placement  of 
excess  spoil  and  coal  mine  waste  in 
waters  of  the  United  States  as  part  of 
surface  coal  mining  operations,  are 
predicated  upon  issuance  of  a  SMCRA 
permit  or  participation  in  an  integrated 
permitting  process.  See  72  FR  11092, 
11184  and  11191,  March  12,  2007.  A 
person  seeking  authorization  under  one 
of  these  nationwide  permits  must 
submit  a  preconstruction  notification  to 
the  U.S.  Army  Corps  of  Engineers 
(Corps).  The  Corps  then  must  review  the 
notification  and  issue  a  decision  on 
whether  the  proposed  activities  lie 
within  the  scope  of  the  nationwide 
permit  or  whether  an  individual  permit 
is  necessary  under  section  404  of  the 
Clean  Water  Act.  While  an  alternatives 
analysis  is  not  listed  as  a  required 
element  of  the  preconstruction 
notification  that  must  be  submitted  to 
the  U.S.  Army  Corps  of  Engineers  under 
Nationwide  Permits  21,  49,  and  50,  we 
believe  that  such  an  analysis  may  assist 
the  Corps  in  evaluating  preconstruction 
notifications  that  involve  construction 
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of  an  excess  spoil  fill,  refuse  pile,  or 
slurry  impoundment. 

The  addition  of  these  requirements  to 
our  rules  is  consistent  with  section 
102(d)  of  SMCRA,  which  provides  that 
one  of  the  purposes  of  SMCRA  is  to 
assure  that  surface  coal  mining 
operations  are  conducted  so  as  to 
protect  the  environment.  In  addition, 
the  proposed  additions  are  consistent 
with  section  102(f)  of  SMCRA,  which 
provides  that  another  purpose  of 
SMCRA  is  to  strike  a  balance  between 
protection  of  the  environment  and  the 
Nation’s  need  for  coal  as  an  essential 
energy  source.  The  rule  changes  that  we 
are  proposing  today  would  not  prohibit 
coal  production.  If  the  creation  of  excess 
spoil  as  part  of  a  surface  coal  mining 
operations  is  unavoidable,  the  proposed 
rules  would  not  prevent  construction  of 
the  fills  needed  to  accommodate  the 
excess  spoil.  Instead,  the  rules  that  we 
are  proposing  are  intended  to  ensure 
that  surface  coal  mining  operations  are 
planned  and  conducted  in  a  manner 
that  minimizes  adverse  environmental 
impacts  from  the  construction  of  fills  for 
the  disposal  of  excess  spoil.  Section 
201(c)(2)  of  SMCRA,  30  U.S.C. 

1211(c)(2),  which  directs  the  Secretary 
of  the  Interior  to  publish  and 
promulgate  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  SMCRA, 
provides  additional  authority  for  the 
adoption  of  these  rule  changes. 

Since  the  mid-1990s,  the  extent  of 
excess  spoil  fill  construction  in  central 
Appalachia  has  been  controversial, 
especially  when  fills  bury  stream 
segments.  As  part  of  our  oversight 
activities,  we  conducted  studies  in  1999 
in  Kentucky,  Virginia,  and  West 
Virginia  to  determine  how  State 
regulatory  authorities  were 
administering  SMCRA  regulatory 
programs  regarding  restoration  of 
approximate  original  contour.  From  our 
review  of  permit  files  and  reclaimed 
mines,  we  determined  that,  typically, 
some  of  the  spoil  placed  in  excess  spoil 
fills  could  have  been  retained  on  or 
returned  to  mined-out  areas.  See  “An 
Evaluation  of  Approximate  Original 
Contour  and  Postmining  Land  Use  in 
Kentucky”  (OSM,  September  1999);  “An 
Evaluation  of  Approximate  Original 
Contour  Variances  and  Postmining  Land 
Uses  in  Virginia”  (OSM,  September 
1999);  and  “Final  Report;  An  Evaluation 
of  Approximate  Original  Contour  and 
Postmining  Land  Use  in  West  Virginia” 
(OSM,  May  1999). 

In  many  instances,  we  found  that  the 
permit  application  overestimated  the 
anticipated  volume  of  excess  spoil  that 
the  operation  would  produce.  In 
addition,  fills  were  designed  and 


constructed  larger  than  necessary  to 
accommodate  the  anticipated  excess 
spoil,  which  resulted  in  the  unnecessary 
disturbance  of  additional  land. 

Kentucky,  Virginia  and  West  Virginia 
worked  with  us  to  develop  enhanced 
guidance  on  material  balance 
determinations,  spoil  management,  and 
approximate  original  contour 
determinations  to  correct  these 
problems  to  the  extent  feasible  under 
the  existing  regulations.  We  also 
developed  guidance  for  use  under  the 
Tennessee  Federal  regulatory  program. 

In  most  cases,  the  regulatory  authorities 
in  those  states  have  adopted  policies 
based  on  that  guidance  for  use  in 
reviewing  permit  applications. 

Adopting  regulations  that  clearly 
establish  limits  on  excess  spoil 
generation  and  fill  capacity  and  that 
require  an  analysis  of  alternatives  when 
selecting  locations  and  designs  for  fills 
would  reinforce  the  basis  for  those 
policies,  strengthen  the  enforceability  of 
decisions  based  on  those  policies,  and 
provide  national  consistency  by 
ensuring  that  certain  basic  requirements 
wilt  be  applied  nationwide,  including  in 
those  states  that  have  not  adopted 
policies.  We  also  believe  that  the 
environment,  the  public,  and  the 
regulated  community  would  best  be  • 
served  by  the  adoption  of  national 
regulations  to  clarify  environmental 
considerations  concerning  the 
generation  and  disposal  of  excess  spoil. 

We  also  are  taking  this  opportunity  to 
propose  to  consolidate  most  fill  design 
and  permitting  requirements  in  the 
permit  application  regulations  at  30  CFR 
780.35  and  784.19,  rather  than  splitting 
them  between  those  regulations  and  the 
performance  standards  at  30  CFR  816.71 
and  817.71,  as  they  are  at  present.  In 
addition,  we  are  proposing  to  revise 
those  rules  to  be  more  consistent  with 
plain  language  principles,  to  eliminate 
redundancies,  and  to  remove 
inconsistencies  between  the 
performance  standards  and  the 
permitting  requirements.  We  invite 
comment  on  whether  further  changes 
would  be  useful  or  desirable  in 
achieving  these  goals. 

V.  Why  are  we  proposing  to  revise  our 
rules  concerning  coal  mine  waste? 

As  noted  in  the  first  paragraph  of  Part 
IV  of  this  preamble,  our  reasons  for 
proposing  revisions  to  our  coal  mine 
waste  disposal  rules  are  similar  to  the 
reasons  for  which  we  are  proposing 
changes  to  our  excess  spoil  disposal 
rules.  In  steep-slope  areas,  coal  mine 
waste  disposal  facilities  are  similar  to 
excess  spoil  fills  in  that  they  are  often 
placed  in  valleys  containing  perennial 
and  intermittent  streams  and  other 


waters  of  ecological  significance. 
Consequently,  to  minimize  the 
environmental  impacts  of  those 
structures  on  fish,  wildlife,  and  related 
environmental  values  to  the  extent 
possible  using  the  best  technology 
currently  available,  as  required  by 
sections  515(b)(24)  and  516(b)(ll)  of 
SMCRA,  we  are  proposing  to  revise  our 
coal  mine  waste  disposal  rules  in  a 
maimer  similar  to  the  proposed  changes 
to  the  excess  spoil  rules  by  requiring 
consideration  of  other  methods  of 
handling  coal  mine  waste,  an  analysis  of 
alternative  locations  for  coal  mine  waste 
disposal  facilities,  and,  to  the  extent 
possible,  selection  of  the  alternative 
with  the  least  overall  adverse 
environmental  impact. 

Additional  Proposed  Changes  to 
Permitting  Rules  Concerning  Coal  Mine 
Waste 

On  September  26, 1983  (48  FR  44006), 
we  revised  the  definitions  and 
performance  standards  in  our 
regulations  relating  to  coal  mine  waste 
to  be  more  consistent  with  the 
terminology  used  by  the  Mine  Safety 
and  Health  Administration  (MSHA).  As 
we  stated  at  48  FR  44009,  col.  1,  “[i]t  is 
undesirable  to  have  two  regulatory 
programs  for  the  same  subject  that 
contain  conflicting  standards  or  which 
use  fundamentally  different 
terminology.” 

Among  other  things,  we  adopted 
definitions  of  three  new  terms  in  30  CFR 
701.5.  “Coal  mine  waste”  is  defined  as 
“coal  processing  waste  and 
underground  development  waste.” 
“Impounding  structure”  is  defined  as  “a 
dam,  embankment,  or  other  structure 
used  to  impound  water,  slurry,  or  other 
liquid  or  semi-liquid  material.”  “Refuse 
pile”  is  defined  as  “a  surface  deposit  of 
coal  mine  waste  that  does  not  impound 
water,  slurry,  or  other  liquid  or  semi¬ 
liquid  material.”  The  latter  two  terms 
are  consistent  with  the  terminology  of 
MSHA’s  rules.  “Refuse  pile”  replaces 
the  term  “coal  processing  waste  bank” 
previously  used  in  our  rules,  vvhile 
“impounding  structure”  incorporates  all 
structures  that  our  rules  previously 
referred  to  as  coal  processing  waste 
dams  or  embankments. 

In  concert  with  the  new  definition  of 
coal  mine  waste,  we  revised  our 
performance  standards  at  30  CFR 
817.71-817.74  to  eliminate  the  language 
that  combined  underground 
development  waste  with  excess  spoil  for 
purposes  of  performance  standards  for 
underground  mines.  Because  the 
definition  of  coal  mine  waste  includes 
underground  development  waste,  we 
revised  our  rules  to  Specify  that  the 
disposal  of  underground  development 
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waste  is  subject  to  the  performance 
standards  for  refuse  piles  (30  CFR 
817.83)  rather  than  the  performance 
standards  for  the  disposal  of  excess 
spoil  that  applied  under  the  old  rules. 

However,  we  did  not  revise  our 
permitting  requirements  in  a  similar 
fashion  at  that  time.  We  are  taking  this 
opportunity  to  propose  to  modify  our 
regulations  in  30  CFR  parts  780  and  784 
to  harmonize  those  rules  with  the  1983 
changes  to  the  definitions  and 
performance  standards  concerning  coal 
mine  waste.  In  essence,  we  are 
proposing  to  replace  references  to  coal 
processing  waste  banks  and  coal 
processing  waste  dams  and 
embankments  with  references  to  refuse 
piles  and  coal  mine  waste  impounding 
structures,  respectively. 

Also,  because  the  definition  of  coal 
mine  waste,  as  adopted  on  September 
26, 1983,  includes  both  coal  processing 
waste  and  underground  development 
waste,  we  are  proposing  to  restructure 
the  permitting  regulations  to  take  this 
change  into  account.  In  particular,  30 
CFR  784.19,  which  is  currently  entitled 
“Underground  Development  Waste,” 
even  though  it  refers  to  the  disposal  of 
both  underground  development  waste 
and  excess  spoil,  would  be  retitled 
“Disposal  of  Excess  Spoil.”  The 
language  of  that  section  also  would  be 
revised  to  eliminate  references  to 
underground  development  waste,  which 
would  instead  be  regulated  under  the 
refuse  pile  provisions  of  revised  30  CFR 
784.16,  consistent  with  the  1983 
changes  to  the  performance  standards. 
The  new  language  of  30  CFR  784.19 
would  parallel  the  language  of  30  CFR 
780.35  (the  permit  application 
requirements  for  the  disposal  of  excess 
spoil  generated  by  surface  mining 
activities),  which  the  existing  rule 
incorporates  by  reference.  Adding 
specific  language  in  place  of  the  cross- 
reference  to  section  780.35  would  mcike 
this  rule  consistent  with  the  pattern 
established  in  most  of  our  other  rules  for 
surface  and  underground  mines  (i.e.,  the 
provisioifs  for  surface  and  underground 
mines  are  in  separate  parts,  but  are 
nearly  identical  except  for  cross- 
references  and  the  type  of  operation  to 
which  they  apply).  In  addition,  adding 
specific  Icmguage  in  place  of  the  cross- 
reference  to  section  780.35  would  allow 
the  incorporation  of  cross-references  to 
the  appropriate  underground  mining 
performance  standards  in  part  817 
rather  than  having  to  use  the  existing 
cross-references  in  30  CFR  780.35  to  the 
surface  mining  performance  standards 
in  part  816. 

We  are  also  proposing  to  delete  the 
cross-references  to  30  CFR  77.216-1  in 
30  CFR  780.25(e)  and  784.16(e)  because 


30  CFR  77.216-1  consists  solely  of 
signage  requirements  and  does  not 
include  any  design  requirements. 
Consequently,  there  is  no  purpose  in 
cross-referencing  30  CFR  77.216-1  in 
our  permitting  rules.  The  cross- 
reference  to  30  CFR  77.216-2,  which 
contains  design  requirements  for 
impoundments  and  impounding 
structures,  would  remain. 

VI.  How  are  we  proposing  to  revise  our 
existing  rules? 

A.  Sections  780.14  and  784.23: 

Operation  Plan:  Maps  and  Plans 

We  propose  to  revise  30  CFR 
780.14(b)(ll)  and  784.23(b)(10)  by 
replacing  the  terms  “coal  processing 
waste  bank”  and  “coal  processing  waste 
dam  and  embankment”  with  “refuse 
pile”  and  “coal  mine  waste  impounding 
structure”  to  employ  terminology 
consistent  with  the  definitions  and 
performance  standards  that  we  adopted 
September  26, 1983.  See  Part  V  of  this 
preamble  for  a  more  detailed 
explanation.  ' 

In  addition,  we  propose  to  replace  the 
references  to  sections  780.35(c)  and 
816.71(b)  in  existing  section  780.14(c) 
with  a  reference  to  section  780,35  to  be 
consistent  with  other  changes  that  we 
are  proposing  to  those  rules,  including 
moving  the  design  certification 
requirement  of  existing  section 
816.71(b)  to  section  780.35(b).  In  similar 
fashion,  we  are  proposing  to  delete  the 
reference  in  existing  section  784.23(c)  to 
section  817.71(b)  because  we  are 
proposing  to  move  the  design 
certification  provisions  of  existing 
section  817.71(b)  to  section  784.19(b). 
There  is  no  need  for  a  replacement 
cross-reference  because  section 
784.23(c)  already  cross-references 
section  784.19  in  its  entirety. 

B.  Sections  780.25  and  784.16: 
Reclamation  Plan:  Siltation  Structures, 
Impoundments,  Refuse  Piles,  and  Coal 
Mine  Waste  Impounding  Structures 

We  propose  to  revise  the  heading  and 
contents  of  sections  780.25  and  784.16 
by  replacing  the  terms  “coal  processing 
waste  bank”  and  “coal  processing  waste 
dam  and  embankment”  with  “refuse 
pile”  and  “coal  mine  waste  impounding 
structure.”  With  these  changes,  our 
permitting  requirements  concerning 
coal  mine  waste  will  employ 
terminology  consistent  with  the 
definitions  and  performance  standards 
for  coal  mine  waste  that  we  adopted 
September  26, 1983.  See  Part  V  of  this 
preambleTor  a  more  detailed 
explanation. 

To  improve  clarity,  we  propose  to 
remove  the  last  sentence  of  existing 


paragraph  (a)(2)  of  sections  780.25  and 
784.16  and  redesignate  the  remainder  of 
that  paragraph  as  paragraph  (a)(2)(i). 

The  last  sentence  of  existing  paragraph 
(a)(2)  would  be  redesignated  as 
paragraph  (a)(2)(ii).  Existing 
subparagraphs  (a)(2)(i)  through  (iv) 
would  be  redesignated  as  subparagraphs 
(a)(2)(ii)(A)  through  (D).  We  propose  to 
make  these  redesignations  because  the 
last  sentence  of  existing  paragraph  (a)(2) 
and  existing  subparagraphs  (i)  through 
(iv)  apply  to  all  structures  meeting  the 
criteria  of  30  CFR  77.216(a),  while  the 
remainder  of  existing  paragraph  (a)(2) 
applies  only  to  those  impoundments 
that  meet  the  Class  B  or  C  criteria  (now 
the  Significant  Hazard  Class  or  High 
Hazard  Class  criteria,  respectively)  for 
dams  in  the  U.S.  Department  of 
Agricultme  publication  Technical 
Release  No.  60,  “Earth  Dams  and 
Reservoirs.” 

We  propose  to  revise  redesignated 
paragraph  (a)(2)(i)  of  these  sections  to 
update  the  incorporation  by  reference  of 
U.S.  Department  of  Agriculture 
publication  “Earth  Dams  and 
Reservoirs,”  Technical  Release  No.  60 
(210-VI-TR60,  October  1985),  by 
replacing  the  reference  to  the  October 
1985  edition  with  a  reference  to  the 
superseding  July  2005  edition. 
Consistent  with  the  terminology  in  the 
newer  edition,  we  propose  to  replace 
references  to  Class  B  or  C  dam  criteria 
with  references  to  Significant  HazcU'd 
Class  or  High  Hazard  Class  criteria, 
respectively.  (The  actual  criteria  remain 
unchanged.)  The  newer  publication  is 
not  aveiilable  from  the  National 
Technical  Information  Service,  but  is 
available  online  ft'om  the  Natural 
Resources  Conservation  Service  (the 
successor  to  the  Soil  Conservation 
Service).  Consequently,  we  propose  to 
delete  the  ordering  information 
pertinent  to  the  National  Technical 
Information  Service  and  replace  it  with 
the  URL  (Web  address)  at  which  the 
publication  may  be  reviewed  and  from 
which  it  may  be  downloaded  without 
charge.  We  ^so  propose  to  update  the 
address  and  location  of  our 
administrative  record  room  and  to 
update  the  URL  information  (Web 
address)  for  the  National  Archives  and 
Records  Administration. 

To  improve  clarity  and  consistency 
with  other  regulations,  we  propose  to 
revise  paragraph  (c)(2)  by  replacing  the 
term  “Mine  Safety  and  Health 
Administration”  with  a  citation  to  30 
CFR  77.216(a),  which  contains  the 
MSHA  impoundment  criteria  to  which 
paragraph  (c)(2)  refers.  As  revised, 
paragraph  (c)(2)  requires  that  plans  for 
impoundments  meeting  MSHA  criteria 
comply  with  MSHA’s  impoimdment 
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design  requirements  at  30  CFR  77.216- 
2.  We  are  proposing  to  delete  the 
existing  requirement  that  those  plans 
also  comply  with  30  CFR  77.216-1.  The 
deleted  requirement  is  not  germane  to 
permit  applications  and  plans  because  it 
contains  signage  requirements  that 
apply  only  to  impoundments  that 
already  exist  or  are  under  construction. 

We  also  propose  to  combine  existing 
paragraph  (d),  which  addresses  coal 
processing  waste  banks,  and  existing 
paragraph  (e),  which  addresses  coal 
processing  waste  dams  and 
embernkments,  into  a  substantially 
revised  paragraph  (d),  and  to 
redesignate  paragraph  (f)  as  paragraph 
(e).  The  last  paragraph  also  would  be 
revised  to  reflect  plain  language 
principles  and  to  include  classification 
terminology  consistent  with  the  2005 
edition  of  NRCS  Technical  Release  No. 
60,  as  discussed  in  the  context  of  the 
proposed  changes  to  30  CFR 
780.25(a)(2)(i). 

Proposed  paragraph  {d)(l)  contains 
new  general  requirements  for  all 
structures  constructed  of  or  impounding 
coal  mine  waste;  i.e.,  refuse  piles  and 
slurry  impoundments.  Subparagraph 
(d)(l)(i)(A)  provides  that  the  application 
must  identify  a  reasonable  range  of 
alternative  disposal  methods  and 
alternative  locations  for  any  proposed 
refuse  piles  or  coal  mine  waste 
impoundments  and  impounding 
structures.  Subparagraph  {d)(l)(i)(B) 
provides  that  the  application  must 
include  an  analysis  of  the  viability  and 
environmental  impacts  (both  terrestrial 
and  aquatic)  of  each  alternative 
identified.  Subparagraph  (d)(l)(i)(C) 
requires  that  the  applicant  select  the 
alternative  that  would  have  the  least 
overall  adverse  environmental  impact, 
including  adverse  impacts  on  water 
quality  and  aquatic  ecosystems,  to  the 
extent  possible.  The  proposed  rule 
clarifies  that  an  alternative  is  possible  if 
it  is  capable  of  being  done  after 
consideration  of  cost,  logistics,  and 
available  technology,  and  that  the  least 
costly  alternative  may  not  be  selected  at 
the  expense  of  environmental  protection 
solely  on  the  basis  of  cost.  If  another 
alternative  considered  would  be  more 
environmentally  protective  than  the 
alternative  selected  by  the  applicant,  the 
application  must  demonstrate,  to  the 
satisfaction  of  the  regulatory  authority, 
that  implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible. 

When  construction  of  the  proposed 
refuse  pile  or  coal  mine  waste 
impoundment  would  involve  placement 
of  coal  mine  waste  in  waters  of  the 
United  States,  proposed  paragraph 
(d)(l)(ii)  requires  that  the  analysis 


performed  under  paragraph  {d)(l){i)(B) 
include  an  evaluation  of  the  short-term 
and  long-term  impacts  of  each 
alternative  on  the  aquatic  ecosystem, 
both  individually  and  on  a  cumulative 
basis.  The  analysis  also  must  consider 
impacts  on  the  physical,  chemical,  and 
biological  characteristics  of  downstream 
flows,  including  seasonal  variations  in 
temperature  and  volume,  changes  in 
stream  turbidity  or  sedimentation,  the 
degree  to  which  the  coal  mine  waste 
may  introduce  or  increase 
contaminants,  the  effects  on  aquatic 
organisms,  and  the  extent  to  which 
wildlife  is  dependent  upon  those 
organisms. 

In  addition,  if  the  applicant  must 
prepare  an  analysis  of  alternatives  for 
the  proposed  refuse  pile  or  coal  mine 
waste  impoundment  or  impounding 
structure  under  40  CFR  230.10,  which 
sets  forth  requirements  for  individual 
permits  for  placement  of  fill  material  in 
waters  of  the  United  States  under 
section  404  of  the  Clean  Water  Act, 
proposed  paragraph  (d)(l)(ii)  provides 
that  the  application  may  initially 
include  a  copy  of  that  analysis  in  lieu 
of  the  analysis  of  alternatives  required 
under  proposed  paragraph  (d)(l){i)(B). 
The  regulatory  authority  must  then 
determine  the  extent  to  which  the  Clean 
Water  Act  analysis  satisfies  the 
analytical  requirements  of  proposed 
paragraph  (d)(1).  When  OSM  is  the 
regulatory  authority,  we  will  coordinate 
with  the  Corps  of  Engineers  in 
conducting  any  necessary  analysis  of 
alternatives  under  the  National 
Environmental  Policy  Act. 

The  rationale  for  these  new 
requirements  is  set  forth  in  Parts  III,  IV, 
and  V  of  this  preamble.  In  essence,  the 
new  requirements  would,  in  part, 
implement  section  515(b)(24)  of 
SMCRA,  which  provides  that  surface 
coal  mining  and  reclamation  operations 
must  use  the  best  technology  currently 
available  to  minimize  disturbances  to 
and  adverse  impacts  on  fish,  wildlife, 
and  related  environmental  values  to  the 
extent  possible.  The  new  requirements 
would  achieve  this  goal  by  requiring 
that  the  permit  applicant  demonstrate 
that  the  proposed  operation  has  been 
designed  to  minimize  adverse  impacts 
on  land  and  waters  and  that 
environmental  factors  have  been  taken 
into  consideration  when  locating  and 
designing  the  refuse  pile  or  coal  mine 
waste  impoundment. 

We  are  proposing  these  rule  changes 
to  improve  the  analysis  of  permit 
applications  and  permitting  decisions 
under  SMCRA.  However,  the  addition  of 
these  provisions  also  may  facilitate 
achieving  the  coordinated  processing  of 
coal  mining  permit  applications  in 


accordance  with  a  memorandum  of 
understanding  entitled  “Memorandum 
of  Understanding  among  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Office  of 
Surface  Mining,  the  U.S.  Environmental 
Protection  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service  for  the  Purpose  of 
Providing  Concurrent  and  Coordinated 
Review  and  Processing  of  Surface  Coal 
Mining  Applications  Proposing 
Placement  of  Dredged  and/or  Fill 
Material  in  Waters  of  the  United  States,” 
which  took  effect  February  8,  2005.  For 
example,  the  information  and  analysis 
submitted  under  the  proposed  rule  may 
assist  the  Corps  of  Engineers  in  its 
review  of  preconstruction  notifications 
submitted  under  Nationwide  Permits 
21,  49,  or  50,  or,  if  an  individual  permit 
is  needed  under  section  404  of  the  Clean 
Water  Act,  compliance  with  the  Section 
404(b)(1)  Guidelines  at  40  CFR  part  230 
concerning  placement  of  dredged  or  fill 
materials  in  waters  of  the  United  States. 

The  provisions  in  the  proposed  rule 
that  would  allow  the  applicant  to  select 
an  alternative  other  than  the  most 
environmentally  protective  alternative  if 
implementation  of  the  most 
environmentally  protective  alternative 
is  not  possible  are  consistent  with 
paragraphs  (b)(10)(B)(i)  and  (24)  of 
section  515  of  the  Act,  both  of  which 
require  use  of  the  best  technology 
currently.available  to  achieve  the 
requirements  of  those  sections  “to  the 
extent  possible.”  The  proposed  rule 
clarifies  that  an  alternative  is  possible  if 
it  is  capable  of  being  done  after 
consideration  of  cost,  logistics,  and 
available  technology,  and  that  the  least 
costly  alternative  may  not  be  selected  at 
the  expense  of  environmental  protection 
solely  on  the  basis  of  cost.  See  also  the 
discussion  of  the  meaning  of  “to  the 
extent  possible”  in  Part  VI.K.  of  this 
preamble,  as  well  as  the  meaning  of 
■  “best  technology  currently  available”  in 
Part  Vl.L.  of  this  preamble.  We  seek 
comment  bn  whether  this  approach  is 
an  appropriate  interpretation  of  the 
phrase  “to  the  extent  possible”  in 
SMCRA. 

Proposed  paragraph  (d)(2)  provides 
that  each  application  for  an  operation 
that  will  generate  or  dispose  of  coal 
mine  waste  must  describe  the  steps  to 
be  taken  to  avoid  or,  if  avoidance  is  not 
possible,  to  minimize  the  adverse 
environmental  impacts  that  may  result 
from  the  construction  of  refuse  piles  and 
coal  mine  waste  impoundments  and 
impounding  structures.  This 
requirement  applies  to  construction, 
maintenance,  and  reclamation  of  the 
alternative  selected  under  paragraph 
(d)(l)(i)(C).  It  also  would  implement,  in 
part,  the  sedimentation  prevention 
requirements  of  sections  515(b)(10)(B)(i) 
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and  516(b)(9)(B)  of  SMCRA  and  the  fish, 
wildlife,  and  related  environmental 
value  protection  requirements  of 
sections  515(b)(24)  and  516(h)(ll)  of 
SMCRA. 

Proposed  paragraph  (d)(3)  is 
substantively  identical  to  existing 
paragraph  (d).  We  propose  to  delete  the 
cross-reference  to  section  816.84  in 
existing  section  780.25(d)  and  the  cross- 
reference  to  section  817.84  in  existing 
section  784.16(d)  because  proposed 
sections  780.25(d)(3)  and  784.16(d)(3), 
like  existing  sections  780.25(d)  and 
784.16(d),  pertain  only  to  refuse  piles, 
not  to  the  coal  mine  waste  impounding 
structures  to  which  sections  816.84  and 
817.84  apply. 

Proposed  paragraph  (d)(4)  is 
substantively  identical  to  existing 
paragraph  (e).  We  propose  to  delete  the 
cross-reference  to  section  816.83  in 
existing  section  780.25(e)  and  the  cross- 
reference  to  section  817.83  in  existing 
section  784.16(e)  because  proposed 
sections  780.25(d)(4)  and  784.16(d)(4), 
like  existing  sections  780.25(e)  and 
784.16(e),  pertain  only  to  coal  mine 
waste  impoundments  and  impounding 
structures,  not  to  the  refuse  piles  to 
which  sections  816.83  and  817.83 
apply.  In  addition,  we  propose  to  delete 
the  requirement  in  existing  sections 
780.25(e)  and  784.16(e)  that  each  plan 
for  an  impounding  structure  comply 
with  30  CFR  77.216-1,  which  contains 
MSHA  requirements  for  signage  for 
existing  impoundments  and 
impoundments  under  construction. 
There  is  no  reason  to  retain  this  cross- 
reference  because  the  referenced 
requirement  is  not  relevtmt  to 
preparation  of  plans  or  permit 
applications  for  proposed 
impoundments. 

Proposed  paragraph  (e)  is 
substantively  identical  to  existing 
paragraph  (f).  Consistent  with  the 
terminology  in  the  July  2005  edition  of 
Technical  Release  No.  60,  we  propose  to 
replace  references  to  Class  B  or  C  dam 
criteria  with  references  to  Significant 
Hazard  Class  or  High  Hazard  Class 
criteria,  respectively.  The  actual  criteria 
remain  unchanged. 

C.  Sections  780.28  and  784.28: 

Activities  in  or  Adjacent  to  Waters  of  the 
United  States 

Proposed  sections  780.28  and  784.28 
contain  permitting  requirements 
specific  to  waters  of  the  United  States, 
as  regulated  under  the  Clean  Water  Act, 
33  U.S.C.  1311, 1362,  and  activities 
within  or  adjacent  to  those  waters. 
Among  other  things,  they  would  replace 
the  existing  stream  buffer  zone  rules  at 
30  CFR  816.57(a)(1)  and  817.57(a)(1), 
which  provide  that  the  regulatory 


authority  may  authorize  activities  on  the 
surface  of  lands  within  100  feet  of  a 
perennial  or  intermittent  stream  only 
upon  finding  that  the  activities  will  not 
cause  or  contribute  to  the  violation  of 
applicable  State  or  Federal  water  quality 
standards  and  will  not  adversely  affect 
the  water  quantity  and  quality  or  other 
environmental  resources  of  the  stream. 

Paragraph  (a)  of  the  proposed  rules 
provides  that  sections  780.28  and 
784.28  apply  to  applications  to  conduct 
activities  in  waters  of  the  United  States 
or  on  the  surface  of  lands  near  waters 
of  the  United  States  to  the  extent  that 
those  waters  are  regulated  under  the 
Clean  Water  Act.  This  paragraph  reflects 
the  fact  that,  under  30  CFR  816.57(a) 
and  817.57(a),  we  propose  to  prohibit 
disturbance  of  the  surface  of  lands 
within  100  feet  of  all  waters  of  the 
United  States,  not  just  perennial  and 
intermittent  streams  as  under  existing 
30  CFR  816.57  and  817.57.  Sections 
515(h)(10)(B)(i)  and  (24)  and 
516(b)(9)(B)  and  (11)  of  SMCRA,  which 
form  the  basis  for  the  existing  stream 
buffer  zone  rules,  are  not  limited  to 
preventing  or  minimizing  adverse 
impacts  on  perennial  and  intermittent 
streams.  The  change  that  we  are 
proposing  recognizes  that  waters  such 
as  lakes,  ponds,  and  wetlands  also  may 
have  value  for  fish,  wildlife,  and  related 
environmental  resources  and  that 
sedimentation  and  sediment-laden 
runoff  from  mine  sites  could  degrade 
that  value.  However,  we  do  not 
anticipate  that  this  change  in 
terminology  will  result  in  a  significant 
expansion  in  the  applicability  of  our 
rules  because  the  vast  majority  of  waters 
that  may  be  affected  by  surface  coal 
mining  and  reclamation  operations  are 
perennial  and  intermittent  streams. 

If  we  ultimately  adopt  this  proposal, 
both  the  SMCRA  regulatory  authority 
and  permit  applicants  would  no  longer 
be  able  to  use  or  rely  upon  the 
definitions  of  “perennial  stream”  and 
“intermittent  stream”  in  30  CFR  701.5 
to  determine  when  the  prohibitions  of 
30  CFR  816.57(a)  and  817.57(a)  apply. 
Permit  applicants  may  request  a 
jurisdictional  determination  from  the 
U.S.  Army  Corps  of  Engineers  before 
submitting  a  SMCRA  permit  application 
in  situations  in  which  there  is  a 
question  as  to  whether  waters  within  or 
adjacent  to  the  proposed  permit  area  are 
waters  of  the  United  States  under  the 
Clean  Water  Act.  Similarly,  we 
anticipate  that  the  SMCRA  regulatory 
authority  would  consult  and  coordinate 
with  the  Corps  of  Engineers  in 
situations  in  which  there  is*  a  question 
as  to  whether  waters  within  or  adjacent 
to  the  proposed  permit  area  are  waters 
of  the  United  States  under  the  Clean 


Water  Act.  In  effect,  under  the  proposed 
rule,  permit  applicants  must  receive  a 
jurisdictional  determination  from  the 
Corps  of  Engineers  before  the  SMCRA 
permitting  process  can  be  completed  if 
there  is  any  question  as  to  whether  the 
proposed  permit  area  includes  or  is 
adjacent  to  any  waters  that  may  be 
waters  of  the  United  States. 

We  seek  comment  on  the  impact  of 
this  change  on  the  administration  of 
SMCRA  regulatory  programs  and, 
whether  the  benefits  (increased 
environmental  protection  and 
consistency  with  the  Clean  Water  Act) 
outweigh  any  problems  identified.  We 
will  carefully  evaluate  all  comments 
received  before  deciding  v/hether  to 
adopt  the  rule  as  proposed  or  retain  the 
scope  of  the  existing  rules,  which  apply 
to  perennial  and  intermittent  streams. 

We  are  not  soliciting  comment  on  the 
interpretation  of  the  term  “waters  of  the 
United  States”  under  the  Clean  Water 
Act.  That  issue  lies  outside  the  scope  of 
this  rulemaking. 

Proposed  section  780.28(b)  specifies 
that  the  maps  prepared  under  30  CFR 
779.25,  780.14  or  780.21(b)(2)  must 
show  all  waters  of  the  United  States  that 
are  located  either  within  the  proposed 
permit  area  or  within  the  adjacent  area, 
as  that  term  is  defined  at  30  CFR  701.5. 
Proposed  section  784.28(b)  contains 
identical  requirements  for  underground 
mining  operations,  with  the  substitution 
of  cross-references  to  30  CFR  783.25, 
784.23,  and  784.14(b)(2),  respectively. 
Both  rules  also  require  that  the  maps 
delineate  all  lands  within  the  proposed 
permit  area  that  are  within  100  feet, 
measured  horizontally,  of  any  waters  of 
the  United  States.  This  requirement  is 
intended  to  ensure  that  the  maps 
submitted  with  the  permit  application 
include  sufficient  detail  about  waters  of 
the  United  States  within  the  proposed 
permit  area  and  the  adjacent  area  to 
determine  what  lands  within  the 
proposed  permit  area  are  potentially 
subject  to  the  prohibition  under  30  CFR 
816.57(a)  or  817.57(a).  The  100  feet 
must  be  measured  from  the  ordinary 
high  water  mark  of  the  stream  or  other 
waters  of  the  United  States,  consistent 
with  the  Corps  of  Engineers’  practices 
for  establishing  jurisdictional  limits  for 
waters  of  the  United  States.  For 
wetlands  without  an  ordinary  high 
water  mark,  the  100  feet  must  be 
measured  in  a  manner  consistent  with 
the  Corps’  practices  for  wetland 
delineations  under  the  Clean  Water  Act. 
See  the  online  version  of  the  1987 
“Corps  of  Engineers  Wetlands 
Delineation  Manual”  [https:// 
www.nwo.usace.army.mil/html/od-rne/ 
87-manuaI.pdf),  which  includes 
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updates  subsequent  to  the  original 
January  1987  publication  date. 

Paragraph  (b)  of  proposed  sections 

780.28  and  784.28  establishes 
requirements  for  requesting  a  variance 
from  the  prohibition  in  30  CFR 
816.57(a)  and  817.57(a)  on  surface 
activities  that  would  disturb  the  surface 
of  lands  within  100  feet,  measured 
horizontally,  of  any  waters  of  the  United 
States.  Under  paragraph  (c),  the  permit 
application  must  describe  any  measures 
that  would  be  implemented  in  lieu  of 
maintaining  the  100-foot  buffer, 
including  the  extent  of  any  lesser  buffer 
to  be  maintained,  and  explain  how  the 
proposed  measures  constitute  the  best 
technology  currently  available  to — 

(1)  Prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible;  and 

(2)  Minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 

Paragraph  (c)  would  not  apply  to  the 
activities  listed  in  proposed  30  CFR 
816.57(b)  and  817.57(b)  because  those 
activities  are  exempt  from  the 
prohibition  in  30  CFR  816.57(a)  and 
817.57(a).  Therefore,  the  applicant  does 
not  need  a  variance  to  conduct  them  in 
or  within  100  feet  of  waters  of  the 
United  States.  However,  the  applicant 
will  need  to  make  the  demonstration 
required  under  proposed  paragraph  (e) 
of  30  CFR  780.28  and  784.28  and  the 
regulatory  authority  will  need  to  make 
the  findings  required  under  that 
paragraph  before  approving  a  permit 
that  authorizes  those  activities.  See  Part 
VI.I.  of  this  preamble  for  a  request  for 
comment  on  whether  the  list  of 
activities  in  proposed  30  CFR  816.57(b) 
and  817.57(b)  is  sufficiently 
comprehensive  to  include  all  activities 
that  inherently  occur  in  waters  of  the 
United  States  or  whether  additional 
rules  are  needed  to  address  activities 
that  are  not  included  in  either  paragraph 
(a)  or  (b)  of  those  sections. 

Paragraph  (d)  of  proposed  sections 

780.28  and  784.28  specifies  that,  before 
approving  any  measures  proposed 
under  paragraph  (c),  the  regulatory 
authority  must  determine  that  the 
measures — 

(1)  Would  be  no  less  effective  in 
meeting  the  requirements  of  the 
regulatory  program  than  the  prohibition 
in  30  CFR  816.57(a)  or  817.57(a)  on 
disturbance  of  the  surface  of  lands 
within  100  feet  of  waters  of  the  United 
States;  and 

(2)  Constitute  the  best  technology 
currently  available  to — 

(i)  Prevent  the  contribution  of 
additional  suspended  solids  to 


streamflow  or  to  runoff  outside  the 
permit  area  to  the  extent  possible;  and 

(ii)  Minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 

Paragraph  (e)  of  proposed  sections 

780.28  and  784.28  provides  that,  if  the 
permit  applicant  proposes  to  conduct 
any  surface  mining  activities  (or,  for 
underground  mines,  surface  activities) 
that  are  not  subject  to  the  prohibition  in 
30  CFR  816.57(a)  or  817.57(a),  the 
application  must  demonstrate,  and  the 
regulatory  authority  must  find,  that,  to 
the  extent  possible,  the  operation  will 
utilize  the  best  technology  currently 
available  in  accordance  with  30  CFR 
816.41(d)  and  816.97(a)  [or,  for 
underground  mines,  30  CFR  817.41(d) 
and  817.97(a)],  as  required  by  30  CFR 
780.16(b)  and  780.21(h)  [or,  for 
underground  mines,  30  CFR  784.21(b) 
and  784.14(g)].  The  regulations  at  30 
CFR  816.41(ci)  and  817.41(d)  require,  in 
relevant  part,  that  mining  operations 
prevent,  to  the  extent  possible  using  the 
best  technology  currently  available, 
additional  contribution  of  suspended 
solids  to  streamflow  outside  the  permit 
area.  They  implement,  in  part,  the 
sedimentation  prevention  requirements 
of  sections  515(b)(10)(B)(i)  and 
516(b)(9)(B)  of  SMCRA,  respectively. 
The  regulations  at  30  CFR  816.97(a)  and 
817.97(a)  require,  in  relevant  part,  that, 
to  the  extent  possible  using  the  best 
technology  currently  available,  mining 
operations  minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values.  They 
implement,  in  part,  the  fish  and  wildlife 
protection  requirements  of  sections 
515(b)(24)  and  516(b)(ll)  of  SMCRA, 
respectively.  The  regulations  at  30  CFR 
780.21(h)  and  784.14(g)  require  that 
each  permit  application  include  a 
hydrologic  reclamation  plan  designed  to 
implement,  among  other  things,  the 
requirements  of  30  CFR  816.41(d)  and 
817.41(d),  respectively.  The  regulations 
at  30  CFR  780.16(b)  and  784.21(b) 
require  that  each  permit  application 
include  a  fish  and  wildlife  protection 
and  enhancement  plan  designed  to 
implement  the  requirements  of  30  CFR 
816.97(a)  and  817.97(a),  respectively. 

Paragraph  (f)  of  proposed  sections 

780.28  and  784.28  summarizes  the 
relationship  between  SMCRA 
permitting  actions  and  Clean  Water  Act 
requirements.  Paragraph  (f)(1)  provides 
that  every  permit  application  must 
identify  the  authorizations  that  the 
applicant  anticipates  will  be  needed 
under  sections  401,  402,  and  404  of  the 
Clean  Water  Act,  33  U.S.C.  1341,  1342, 
and  1344,  and  describe  the  steps  that 
the  permit  applicant  has  taken  or  will 


take  to  procure  those  authorizations. 

This  provision  would  in  part  implement 
section  508(a)(9)  of  SMCRA,  which 
requires  that  each  permit  application 
include  “the  steps  to  be  taken  to  comply 
with  applicable  air  and  water  quality 
laws  and  regulations  *  *  It  also  is 
intended  to  facilitate  coordination  of 
permitting  activities  under  SMCRA  and 
the  Clean  Water  Act. 

Paragraph  (f)(2)  of  proposed  sections 

780.28  and  784.28  specifies  that,  if  the 
permit  application  meets  all  applicable 
requirements  of  subchapter  G  (the 
permitting  regulations),  the  regulatory 
authority  will  process  the  permit 
application  and  may  issue  the  permit 
before  the  applicant  obtains  all 
necessary  authorizations  under  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq. 
This  arrangement  may  facilitate  the 
Corps  of  Engineers  review  of  any 
preconstruction  notification  submitted 
by  the  permit  applicant  with  respect  to 
any  proposed  placement  of  fill  material 
in  waters  of  the  United  States. 
Nationwide  Permits  21,  49,  and  50,  as 
issued  by  the  Corps,  apply  only  if  the 
SMCRA  permit  has  already  been  issued 
or  if  the  application  is  being  processed 
as  part  of  an  integrated  permit 
processing  procedure.  See  72  FR  11092, 
11184,  and  11191,  March  12,  2007. 

For  informational  purposes,  proposed 
paragraph  (f)(2)  also  provides  that  the 
permittee  may  not  initiate  any  activities 
for  which  Clean  Water  Act  authorization 
or  certification  is  required  until  that 
authorization  or  certification  is 
obtained.  We  seek  comment  on  whether 
this  provision  should  remain 
informational  or  whether  we  should 
revise  our  rules  to  require  inclusion  of 
this  provision  as  a  SMCRA  permit 
condition,  which  would  mean  that  the 
prohibition  on  initiation  of  activities 
before  obtaining  all  necessary  Clean 
Water  Act  authorizations  and 
certifications  would  be  independently 
enforceable  under  SMCRA. 

Proposed  30  CFR  780.28(c)  and  (d) 
and  784.28(c)  and  (d)  would  replace  the 
requirement  in  existing  30  CFR 
816.57(a)  and  817.57(a)  that  the 
regulatory  authority  make  the  finding 
specified  in  paragraph  (a)(1)  of  those 
rules  before  authorizing  activities  that 
would  disturb  the  surface  of  lands 
within  100  feet  of  a  perennial  or 
intermittent  stream.  The  rationale  for 
this  change  appears  in  Part  III  of  this 
preamble  and  in  the  following 
discussion  of  how  the  proposed  rule 
changes  would  better  implement  the 
statutory  provisions  underlying  the 
existing  stream  buffer  zone  rules. 

The  first  SMCRA  provision 
underlying  the  existing  stream  buffer 
zone  rules  is  section  515(b)(10)(B)(i), 
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which,  in  context,  provides  that  the 
performance  standards  adopted  under 
SMCRA  must  require  that  surface  coal 
mining  and  reclamation  operations — 

(10)  minimize  the  disturbances  to  the 
prevailing  hydrologic  balance  at  the  mine- 
site  and  in  associated  offsite  areas  and  to  the 
quality  and  quantity  of  water  in  surface  and 
ground  water  systems  both  during  and  after 
surface  coal  mining  operations  and  during 
reclamation  bv — 

(A)  *  *  * 

(B) (i)  conducting  surface  coal  mining 
operations  so  as  to  prevent,  to  the  extent 
possible  using  the  best  technology  currently 
available,  additional  contributions  of 
suspended  solids  to  streamflow,  or  runoff 
outside  the  permit  area,  but  in  no  event  shall 
contributions  be  in  excess  of  requirements  set 
by  applicable  State  or  Federal  law. 

it  A  ||  A  it  it 

The  second  provision,  section 
515(b){24),  requires  that  surface  coal 
mining  and  reclamation  operations  be 
conducted  in  a  manner  that — 

to  the  extent  possible  using  the  best 
technology  currently  available,  minimize[s] 
disturbances  and  adverse  impacts  of  the 
operation  on  fish,  wildlife,  and  related 
environmental  values,  and  achievels] 
enhancement  of  such  resources  where 
practicable. 

The  common  thread  in  both 
provisions  is  the  requirement  for  use  of 
the  best  technology  currently  available 
to  achieve  the  requirements  of  those 
provisions  to  the  extent  possible. 

The  existing  stream  buffer  zone  rules 
at  30  CFR  816.57  and  817.57  manifest  ’ 
an  assumption  that  maintenance  of  an 
undisturbed  100-foot  buffer  around 
perennial  and  intermittent  streams  is 
the  best  technology  currently  available 
to  achieve  the  sediment  control  and  fish 
and  wildlife  protection  requirements  of 
sections  515(b)(10)(B)(i)  and  (24)  with 
respect  to  those  streams.  However,  that 
specificity  is  inconsistent  with  the 
concept  of  best  technology  currently 
available,  which  is  inherently  flexible, 
as  discussed  below.  Appropriate 
measures  may  vary  from  site  to  site  and 
may  change  over  time  in  concert  with 
advances  in  technology  and  scientific 
knowledge. 

Therefore,  we  propose  to  revise  our 
rules  to  allow  the  regulatory  authority  to 
modify  the  prohibition  on  disturbances 
to  the  surface  of  land  within  100  feet  of 
waters  of  the  United  States.  That 
modification  would  apply  in  situations 
in  which  the  applicant  proposes  (and 
the  regulatory  authority  approves) 
alternative  methods  of  implementing 
the  requirement  to  use  the  best 
technology  currently  available  to  the 
extent  possible.  Under  proposed  30  CFR 
780.28(c)  and  (d)  and  784.28(c)  and  (d), 
the  regulatory  authority  may  approve  a 


lesser  buffer,  or  the  use  of  a  technique 
that  does  not  involve  the  maintenance 
of  any  buffer,  whenever  the  permit 
applicant  demonstrates  that  a  lesser 
buffer  or  the  use  of  alternative  mining 
or  reclamation  techniques  would 
constitute  the  best  technology  currently 
available  to  (1)  prevent  the  contribution 
of  additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible,  and  (2) 
minimize  disturbances  to  and  adverse 
impacts  on  fish,  wildlife,  and  related 
environmental  values  to  the  extent 
possible.  The  latter  two  requirements 
correspond  to  the  two  statutory 
requirements  that  have  historically  been 
described  as  the  basis  for  the  existing 
stream  buffer  zone  rules  and  their 
predecessors.  Under  the  proposed  rules, 
the  regulatory  authority  also  would  have 
to  first  find  that  the  proposed 
techniques  would  be  no  less  effective  in 
meeting  the  requirements  of  the 
regulatory  program  than  the  prohibition 
in  30  CFR  816.57(a)  or  817.57(a)  on 
activities  that  would  disturb  the  surface 
of  lands  within  100  feet  of  waters  of  the 
United  States. 

Our  proposed  approach  also  is 
consistent  with  the  definition  of  “best 
technology  currently  available”  at  30 
CFR  701.5.  In  relevant  part,  the 
definition  provides  that,  “[w]ithin  the 
constraints  of  the  permanent  program, 
the  regulatory  authority  shall  have  the 
discretion  to  determine  the  best 
technology  currently  available  on  a 
case-by-case  basis,  as  authorized  by  the 
Act  and  this  chapter.” 

In  concert  with  this  change,  we 
propose  to  remove  the  provision  in 
existing  30  CFR  816.57(a)(1)  and 
817.57(a)(1)  that  specifies  that,  before 
authorizing  an  activity  closer  than  100 
feet  to  a  perennial  or  intermittent 
stream,  the  regulatory  authority  must 
find  that  the  activity  will  not  cause  or 
contribute  to  the  violation  of  applicable 
State  or  Federal  water  quality  standards 
and  will  not  adversely  affect  the  water 
quantity  and  quality  or  other 
environmental  resources  of  the  stream. 
That  requirement  has  no  direct 
counterpart  in  either  section 
515(b)(10)(B)(i)  or  section  515(b)(24)  of 
SMCRA,  which,  as  previously 
discussed,  are  the  two  provisions  of 
SMCRA  that  form  the  basis  for  the 
buffer  zone  rules. 

We  acknowledge  that  the  introductory 
language  of  sections  515(b)(10)  and 
516(b)(9)  of  SMCRA  provides  that 
performance  standards  for  surface  coal 
mining  operations  must  include  a 
requirement  for  the  minimization  of 
disturbances  to  the  quality  and  quantity 
(or,  in  the  case  of  section  516(b)(9),  just 
the  quantity)  of  water  in  surface  cmd 


ground  water  systems.  However,  that 
language  does  not  stand  alone  as  an 
independent  requirement.  Instead, 
when  read  in  its  entirety,  section 
515(b)(10)  provides  that  the  requirement 
for  minimization  of  disturbances  to 
water  quality  and  quantity  must  be 
achieved  by  implementation  of  the 
measmes  and  techniques  described  in 
subparagraphs  (A)  through  (F)  of  section 
515(b)(10).  Similarly,  section  516(b)(9) 
provides  that  the  requirement  for 
minimization  of  disturbances  to  water 
quantity  must  be  achieved  by 
implementation  of  subparagraphs  (A) 
and  (B)  of  section  516(b)(9). 

In  addition,  sections  515(b)(10)(B)(i) 
and  516(b)(9)(B)  refer  only  to  the 
prevention  of  additional  contributions 
of  suspended  solids.  While  those 
paragraphs  provide  that  contributions  of 
suspended  solids  to  streamflow  must 
not  be  in  excess  of  requirements  set  by 
applicable  State  or  Federal  law,  they  do 
not  mention  any  other  water  quality 
parameter.  Therefore,  that  provision  by 
itself  does  not  authorize  the  required 
finding  in  existing  30  CFR  816.57(a)(1) 
and  817.57(a)(1)  that  we  propose  to 
remove.  Furthermore,  the  SMCRA 
regulatory  authority  is  not  necessarily  in 
the  best  position  to  determine  whether 
a  proposed  activity  will  cause  or 
contribute  to  a  violation  of  applicable 
State  or  Federal  water  quality  standards 
for  any  parameter.  Those  standards  and 
parameters  are  established  and 
implemented  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.), 
not  SMCRA,  and  are  sometimes 
administered  by  an  agency  other  than 
the  SMCRA  regulatory  authority.  Under 
30  CFR  780.18(b)(9)  and  784.13(b)(9), 
the  SMCRA  permit  application  must 
include  a  description  of  the  steps  to  be 
taken  to  comply  with  the  requirements 
of  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.),  the  Clean  Water  Act  (33 
U.S.C.1251  et  seq.),  and  other  applicable 
air  and  water  quality  laws  and 
regulations,  but  there  is  no  requirement 
that  the  SMCRA  regulatory  authority 
pass  judgment  on  the  adequacy  of  that 
description  or  on  the  adequacy  of  the 
steps  that  the  applicant  proposes  to 
take. 

In  addition,  the  absolute  nature  of  the 
“will  not  adversely  affect”  language  of 
existing  30  CFR  816.57(a)(1)  and 
817.57(a)(1)  is  inconsistent  with 
paragraphs  (b)(10)(B)(i)  and  (24)  of 
section  515  of  the  Act,  both  of  which 
provide  that  surface  coal  mining 
operations  must  be  conducted  to  meet 
the  requirements  of  those  paragraphs 
“to  the  extent  possible”  using  the  “best 
technology  currently  available.”  The 
appropriate  standard  under  section 
515(b)(24)  is  minimization  of  adverse 
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impacts  on  fish,  wildlife,  and  related 
environmental  values,  not  absolute 
avoidance  of  all  adverse  effects. 

As  discussed  more  fully  in  Part  III.C. 
of  this  preamble,  the  preamble  to  the 
existing  stream  buffer  zone  rules  (“the 
1983  preamble”)  recognizes  that  the 
protection  afforded  by  those  rules  need 
not  be  absolute.  It  aclmowledges  that 
some  adverse  impacts  on  hydrology  and 
fish,  wildlife,  and  related  environmental 
values  are  unavoidable  because  of  the 
nature  of  surface  coal  mining 
operations.  Furthermore,  the  1983 
preamble  states  that  “OSM  recognizes 
that  some  surface  mining  activities  can 
be  conducted  within  100  feet  of  a 
perennial  or  an  intermittent  stream 
without  causing  significant  adverse 
impacts  on  the  hydrologic  balance  and 
related  environmental  values,”  thus 
implying  that  some  adverse  impacts 
would  occur.  48  FR  30313,  col.  1,  June 
30, 1983,  emphasis  added.  Similarly, 
“final  §  816.57  is  intended  to  protect 
sjgnj/jcant  biological  values  in  streams.” 
Id.,  col.  3,  emphasis  added.  And,  with 
respect  to  stream  diversions,  the  1983 
preamble  specifies  that — 

Alteration  of  streams  may  have  adverse 
aquatic  and  ecological  impacts  on  both 
diverted  stream  reaches  and  other 
downstream  areas  with  which  they  merge. 
However,  final  §  816.57(a)  will  minimize 
these  impacts  *  *  *. 

Id.  at  30315,  col.  1,  emphasis  added. 

Our  proposed  removal  of  the 
requirement  in  existing  30  CFR 
816.57(a)(1)  and  817.57(a)(1)  for  a 
finding  concerning  applicable  State  or 
Federal  water  quality  standards  would 
not  authorize  activities  that  would 
constitute  or  result  in  a  violation  of 
State  or  Federal  water  quality  standards. 
Section  702(a)(2)  of  SMCRA  provides 
that  nothing  in  SMCRA  may  be 
construed  as  superseding,  amending, 
modifying,  or  repealing  the  Clean  Water 
Act,  its  implementing  regulations.  State 
laws  enacted  pursuant  to  the  Clean 
Water  Act,  or  other  Federal  laws  relating 
to  preservation  of  water  quality.  In 
addition,  our  regulations  at  30  CFR 
816.42  and  817.42  require  that 
discharges  of  water  from  disturbed  areas 
“be  made  in  compliance  with  all 
applicable  State  and  Federal  water 
quality  laws  and  regulations.”  We  seek 
comment  on  whether  we  should  amend 
30  CFR  816.42  and  817.42,  which 
currently  address  only  discharges  of 
water,  to  include  a  paragraph 
specifying,  for  informational  purposes, 
that  discharges  of  dredged  or  fill 
materials  in  waters  of  the  United  States 
must  comply  with  all  applicable  State 
and  Federal  requirements. 


D.  Section  780.35:  Disposal  of  Excess 
Spoil  From  Surface  Mines 

For  the  reasons  discussed  in  Part  IV 
of  this  preamble,  we  propose  to  revise 
30  CFR  780.35  by  adding  several  new 
requirements  (in  paragraphs  (a)(1) 
through  (4))  for  permit  applications  for 
operations  that  propose  to  generate 
excess  spoil.  First,  under  proposed 
paragraph  (a)(1),  each  application  for  an 
operation  that  would  generate  excess 
spoil  must  include  a  demonstration, 
prepared  to  the  satisfaction  of  the 
regulatory  authority,  that  the  operation 
has  been  designed  to  minimize  the 
volume  of  excess  spoil  to  the  extent 
possible,  thus  ensuring  that  as  much 
spoil  as  possible  is  returned  to  the 
mined-out  area.  The  demonstration 
must  take  into  consideration  applicable 
regulations  concerning  restoration  of  the 
approximate  original  contour,  safety, 
stability,  and  environmental  protection 
and  the  needs  of  the  proposed 
postmining  land  use.  Some  or  all  of 
those  factors  may  limit  the  amount  of 
spoil  that  can  be  returned  to  the  mined- 
out  area,  especially  the  requirements 
related  to  safety,  stability,  and 
postmining  land  use.  Also,  if  the 
regulatory  authority  does  not  approve 
the  proposed  postmining  land  use,  the 
applicant  and  the  regulatory  authority 
will  need  to  revisit  the  demonstration  to 
determine  whether  it  must  be  revised  to 
reflect  the  needs  and  attributes  of  the 
postmining  land  use  that  is  finally 
approved. 

Second,  proposed  paragraph  (a)(2) 
requires  that  the  application  include  a 
demonstration  that  the  designed 
maximum  cumulative  volume  of  all 
proposed  excess  spoil  fills  within  the 
permit  area  is  no  larger  than  the 
capacity  needed  to  accommodate  the 
anticipated  cumulative  volume  of 
excess  spoil  that  the  operation  will 
generate. 

The  goal  of  both  requirements  is  to 
minimize  fill  footprints  and  thus 
minimize  disturbances  of  forest, 
streams,  and  riparian  vegetation, 
consistent  with  the  requirement  in 
sections  515(b)(24)  and  516(b)(ll)  of 
SMCRA  to  minimize  disturbances  of 
and  adverse  impacts  to  fish,  wildlife, 
and  related  environmental  values  to  the 
extent  possible  using  the  best 
technology  currently  available. 

Third,  proposed  paragraph  (a)(3)(i) 
provides  that  each  application  must 
include  a  description  of  all  excess  spoil 
disposal  alternatives  considered  and  an 
analysis  of  the  environmental  impacts  of 
those  alternatives.  The  analysis  must 
consider  impacts  to  both  terrestrial  and 
aquatic  ecosystems.  The  alternatives 
must  vary  with  respect  to  the  number. 


size,  location,  and  configuration  of 
proposed  fills  to  ensure  consideration  of 
a  reasonable  range  of  alternatives  and 
potential  environmental  impacts.  For 
example,  depending  on  the  topography 
and  geology  of  the  area,  the  analysis 
could  compare  the  impacts  of 
constructing  a  few  large  excess  spoil 
fills  versus  a  greater  number  of  small 
fills.  In  addition,  the  quality  of  the 
receiving  waters  must  be  taken  into 
consideration  in  that  it  may  be 
environmentally  preferable  to 
concentrate  fills  and  their  impacts  in 
watersheds  with  the  lowest  water 
quality,  to  the  extent  that  it  is  possible 
to  do  so. 

When  the  disposal  method  would 
involve  placement  of  excess  spoil  in 
waters  of  the  United  States,  proposed 
paragraph  (a)(3)(ii)  requires  that  the 
analysis  performed  under  paragraph 
(a)(3)(i)  include  an  evaluation  of  the 
short-term  and  long-term  impacts  of 
each  alternative  on  the  aquatic 
ecosystem,  both  individually  and  on  a 
cumulative  basis.  The  analysis  must 
consider  impacts  on  the  physical, 

'  chemical,  and  biological  characteristics 
of  downstream  flows,  including 
seasonal  variations  in  temperature  and 
volume,  changes  in  stream  turbidity  or 
sedimentation,  the  degree  to  which  the 
excess  spoil  may  introduce  or  increase 
contaminants,  the  effects  on  aquatic 
organisms,  and  the  extent  to  which 
wildlife  is  dependent  upon  those 
organisms. 

Proposed  paragraph  (a)(3)(ii)  also 
provides  that,  if  the  applicant  must 
prepare  an  analysis  of  alternatives  for 
the  proposed  excess  spoil  fill  under  40 
CFR  230.10,  which  sets  forth 
requirements  for  individual  permits  for 
placement  of  fill  material  in  waters  of 
the  United  States  under  section  404  of 
the  Clean  Water  Act,  33  U.S.C.  1344,  the 
application  may  initially  include  a  copy 
of  that  analysis  in  lieu  of  the  analysis  of 
alternatives  required  under  proposed 
paragraph  (a)(3).  The  regulatory 
authority  then  must  determine  the 
extent  to  which  the  Clean  Water  Act 
analysis  satisfies  the  requirement  for  an 
analysis  of  alternatives  under  paragraph 
(a)(3).  When  OSM  is  the  regulatory 
authority,  we  will  coordinate  with  the 
Corps  of  Engineers  in  conducting  any 
necessary  analysis  of  alternatives  under 
the  National  Environmental  Policy  Act. 

Proposed  paragraph  (a)(3)(iii) 
specifies  that,  to  the  extent  possible,  the 
applicant  must  select  the  alternative 
that  would  have  the  least  overall 
adverse  environmental  impact, 
including  adverse  impacts  on  water 
quality  and  aquatic  ecosystems.  If 
another  alternative  considered  would  be 
more  environmentally  protective  than 
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the  alternative  selected  by  the  applicant, 
the  application  must  demonstrate,  to  the 
satisfaction  of  the  regulatory  authority, 
that  implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible.  The  rule  clarifies  that  an 
alternative  is  possible  if  it  is  capable  of 
being  done  after  consideration  of  cost, 
logistics,  and  available  technology,  and 
that  the  least  costly  alternative  may  not 
be  selected  at  the  expense  of 
environmental  protection  solely  on  the 
basis  of  cost. 

The  alternative  selected  need  not 
necessarily  be  the  one  with  the  least 
adverse  impact  to  aquatic  ecosystems. 
Under  40  CFR  230.10(a),  which  is  part 
of  the  Clean  Water  Act  Section  404(b)(1) 
Guidelines,  no  discharge  of  dredged  or 
fill  material  may  be  permitted  if  there  is 
a  practicable  alternative  to  the  proposed 
discharge  that  would  have  less  adverse 
impact  to  the  aquatic  ecosystem,  “so 
long  as  the  alternative  does  not  have 
other  significant  adverse  environmental 
consequences.”  In  other  words,  if  the 
alternative  with  the  least  adverse  impact 
to  the  aquatic  ecosystem  has  other 
significant  adverse  environmental 
impacts,  the  Clean  Water  Act  rules 
allow  selection  of  a  different  alternative. 

Parts  III  and  IV  of  this  preamble 
explain  how  the  requirements  that  we 
are  proposing  in  paragraph  (a)(3)  are 
consistent  with  SMCRA.  In  essence,  the 
new  requirements  would,  in  part, 
implement  sections  515(b)(24)  and 
516(b)(ll)  of  SMCRA,  which  provide 
that  surface  coal  mining  and 
reclamation  operations  must  use  the 
best  technology  currently  available  to 
minimize  disturbances  to  and  adverse 
impacts  on  fish,  wildlife,-  and  related 
environmental  values  to  the  extent 
possible.  The  new  requirements  would 
achieve  this  goal  by  requiring  that  the 
permit  applicant  t^e  environmental 
factors  into  consideration  when  locating 
and  designing  excess  spoil  fills  and  by 
requiring  that  the  permit  applicant 
demonstrate  that  the  proposed  operation 
has  been  designed  using  the  best 
technology  currently  available  to 
minimize  adverse  environmental 
impacts  to  land  and  waters  and  related 
environmental  values  to  the  extent 
possible.  The  phrase  “to  the  extent 
possible,”  which  appears  in  the 
statutory  provisions  underlying  these 
proposed  rules,  coimotes  an  element  of 
both  economic  and  technological 
feasibility,  although  we  do  not  interpret 
that  phrase  as  authorizing  selection  of 
the  least  expensive  alternative  at  the 
expense  of  environmental  protection 
solely  on  the  basis  of  cost.  See  Parts 
VI. K.  and  VI.L.  of  this  preamble  for 
further  discussion  of  the  meaning  of  “to 
the  extent  possible”  and  “best 


technology  currently  available,” 
respectively.  We  seek  comment  on 
whether  this  approach  is  an  appropriate 
interpretation  of  the  phrase  “to  the 
extent  possible”  in  sections 
515(b)(10)(B)(i),  515(b)(24),  516(b)(9)(B), 
and  516(b)(ll)  of  SMCRA. 

We  are  proposing  these  rule  changes 
to  improve  the  analysis  of  permit 
applications  and  permitting  decisions 
under  SMCRA.  However,  these  changes 
also  may  facilitate  achieving  the 
coordinated  processing  of  coal  mining 
permit  applications  in  accordance  with 
a  memorandum  of  understanding 
entitled  “Memorandum  of 
Understanding  among  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Office  of 
Surface  Mining,  the  U.S.  Environmental 
Protection  Agency,  and  the  U.S.  Fish 
emd  Wildlife  Service  for  the  Purpose  of 
Providing  Concurrent  and  Coordinated 
Review  and  Processing  of  Surface  Coal 
Mining  Applications  Proposing 
Placement  of  Dredged  and/or  Fill 
Material  in  Waters  of  the  United  States,” 
which  took  effect  February  8,  2005.  For 
example,  the  information  and  analysis 
that  the  permit  applicant  must  submit 
under  the  proposed  rule  may  assist  the 
Corps  of  Engineers  in  its  review  of 
preconstruction  notifications  submitted 
under  Nationwide  Permits  21,  49,  or  50, 
or,  if  an  individual  permit  is  needed 
under  section  404  of  the  Clean  Water 
Act,  compliance  with  the  Section 
404(b)(1)  Guidelines  at  40  CFR  part  230 
concerning  placement  of  dredged  or  fill 
materials  in  waters  of  the  United  States. 

Fourth,  proposed  paragraph  (a)(4) 
provides  that  each  application  must 
include  a  description  of  the  steps  that 
the  permit  applicant  proposes  to  take  to 
avoid  adverse  environmental  impacts 
that  may  result  from  the  construction  of 
fills  or,  if  avoidance  is  not  possible,  to 
minimize  those  impacts.  This 
requirement  applies  to  construction, 
maintenance,  emd  reclamation  of  the 
alternative  selected  under  proposed 
paragraph  (a)(3).  It  also  would 
implement,  in  part,  the  sedimentation 
prevention  requirements  of  sections 
515(b)(10)(B)(i)  and  516(b)(9)(B)  of 
SMCRA  and  the  fish,  wildlife,  and 
related  environmental  value  protection 
requirements  of  sections  515(b)(24)  and 
516(b)(ll)  of  SMCRA.  We  anticipate 
that  the  steps  mentioned  in  proposed 
paragraph  (a)(4)  would  include 
provisions  in  the  operation  plan  to 
require  that,  when  consistent  with 
prudent  engineering  practice  and 
applicable  regulatory  requirements, 
excess  spoil  placement  begin  at  the 
highest  elevation  of  the  planned  fill  and 
proceed  down  the  valley  to  the  toe  of 
the  fill,  thus  minimizing  both  impacts  to 
waters  of  the  United  States  and  the  area 


affected  in  the  event  that  the  full  design 
capacity  of  the  fill  is  not  needed  because 
of  changes  in  mining  plans  or  other 
reasons.  We  seek  comment  on  whether 
this  approach  should  be  incorporated 
into  the  rule  language. 

We  also  propose  to  substantially 
reorganize  and  revise  30  CFR  780.35  for 
clarity  and  to  incorporate  permitting 
requirements  that  are  currently  found  in 
30  CFR  816.71,  which  contains  the 
performance  standards  for  excess  spoil 
disposal. 

Proposed  paragraph  (a)(5)  requires 
that  each  application  for  an  operation 
that  proposes  to  generate  excess  spoil 
include  maps  and  cross-section 
drawings  showing  the  location  of  all 
proposed  disposal  sites  and  structures. 

It  also  requires  that  fills  be  located  on 
the  most  moderately  sloping  and 
naturally  stable  areas  available,  unless 
the  regulatory  authority  approves  a 
different  location  based  upon  the 
alternatives  analysis  under  proposed 
paragraph  (a)(3)  or  other  factors,  taking 
into  account  other  requirements  of  the 
Act  and  regulations.  When  possible,  fills 
must  be  placed  upon  or  above  a  natural 
terrace,  bench,  or  berm  if  that  location 
would  provide  additional  stability  and 
prevent  mass  movement. 

The  requirement  for  maps  and  cross- 
section  drawings  currently  appears  in 
the  first  sentence  of  existing  30  CFR 
780.35(a),  while  the  fill  location 
requirements  in  proposed  paragraph 
(a)(5)  are  currently  found  in  existing  30 
CFR  816.71(c).  We  believe  that  those 
location  requirements  are  more  logically 
included  as  part  of  the  planning  and 
design  requirements  in  the  permitting 
regulations  rather  than  as  part  of  the 
performance  standards.  In  addition,  we 
propose  to  modify  the  requirement  in 
the  existing  rule  that  fills  be  located  on 
the  most  moderately  sloping  and 
naturally  stable  areas  available.  The 
proposed  rule  allows  the  regulatory 
authority  to  approve  different  locations, 
based  upon  the  analysis  of  alternatives 
required  under  proposed  paragraph 
(a)(3)  and  other  relevant  factors.  This 
change  is  needed  to  ensure  that  the 
analysis  of  alternatives  and 
consideration  of  environmental  impacts 
are  a  meaningful  part  of  the  site 
selection  process.  The  proposed  change 
is  consistent  with  section  515(b)(22)(E) 
of  SMCRA,  which  requires  that  excess 
spoil  be  placed  “upon  the  most 
moderate  slope  among  those  upon 
which,  in  the  judgment  of  the  regulatory 
authority,  the  spoil  could  be  placed  in 
compliance  with  all  the  requirements  of 
the  Act.”  One  of  the  requirements  of  the 
Act  is  the  provision  in  section 
515(b)(24)  specifying  that  surface  coal 
mining  and  reclamation  operations  must 
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be  conducted  so  as  to  minimize 
disturbances  to  and  adverse  impacts  on 
fish,  wildlife,  and  related  environmental 
values  to  the  extent  possible,  using  the 
best  technology  currently  available. 
Implementation  of  that  requirement  may 
entail  placement  of  spoil  on  slopes  other 
than  the  most  moderate  ones  available. 

Proposed  paragraph  {a)(6)  requires 
that  an  application  for  an  operation  that 
would  generate  excess  spoil  include 
detailed  design  plans  for  each  excess 
spoil  disposal  structure,  prepared  in 
accordance  with  the  requirements  of 
sections  780.35  and  816.71  through 
816.74.  These  requirements  correspond 
to  the  first  sentence  of  existing  section 
780.35(a),  with  the  addition  of  a  cross- 
reference  to  section  780.35  in 
recognition  of  the  proposed  revisions  to 
that  section.  The  first  sentence  of 
existing  section  780.35(a)  also  includes 
a  requirement  for  appropriate  maps  and 
cross-section  drawings,  which  we 
propose  to  move  to  section  780.35(a)(5). 
Proposed  paragraph  (a)(6)  also  includes 
a  requirement  to  design  the  fill  and 
appurtenant  structures  using  current 
prudent  engineering  practices  and  any 
additional  design  criteria  established  by 
the  regulatory  authority.  This 
requirement  is  not  new.  It  currently 
appears  in  the  first  sentence  of  existing 
30  CFR  816.71(b)(1).  VVe  propose  to 
move  it  to  30  CFR  780.35(a)(6)  because 
it  is  a  design  requirement,  not  a 
performance  standard. 

Proposed  paragraph  (a)(7)  requires 
that  the  application  include  the  results 
of  a  geotechnical  investigation  of  each 
proposed  excess  spoil  disposal  site, 
with  the  exception  of  those  sites  at 
which  spoil  will  be  placed  only  on  a 
pre-existing  bench  under  30  CFR 
816.74.  This  requirement  currently 
appears  in  existing  section  780.35(b). 
The  proposed  rule  retains  the  existing 
requirements  for  the  contents  of  the 
geotechnical  investigation.  Currently 
located  at  30  CFR  780.35(b)(1)  through 
(5),  these  requirements  appear  as  30 
CFR  780.35(a)(7)(i)  through  (v)  in  the 
proposed  rule.  We  also  propose  to  shift 
the  requirement  to  conduct  sufficient 
foundation  investigations  from  existing 
30  CFR  816.71(d)(1)  to  30  CFR 
780.35(a)(7).  This  shift  is  consistent 
with  our  effort  to  consolidate  design 
requirements  in  the  permitting  rules 
rather  than  splitting  them  between  the 
permitting  rules  and  the  performance 
standards.  The  foundation  investigation 
is  an  element  of  the  geotechnical 
investigation. 

Proposed  paragraph  (a)(8)  requires 
that  each  application  include  plans  for 
the  construction,  operation, 
maintenance,  and  reclamation  of  all 
excess  spoil  disposal  structures  (fills)  in 


accordance  with  the  requirements  of  30 
CFR  816.71-816.74.  This  requirement 
corresponds  to  a  similar  provision  in 
existing  30  CFR  780.35(a).  However,  the 
existing  rule  requires  plans  for  the 
“removal,  if  appropriate,  of  the  site  and 
structures.”  Because  excess  spoil  fills 
are  permanent,  it  is  not  appropriate  to 
include  plans  for  their  removal  in  the 
application.  Consequently,  we  propose 
to  replace  the  requirement  for  plans  for 
removal  of  the  fills  with  a  requirement 
for  plans  for  their  reclamation,  which 
would  consist  of  final  site  preparation 
and  revegetation  consistent  with  the 
approved  postmining  land  use. 

Proposed  paragraph  (a)(9)  combines 
overlapping  requirements  of  existing  30 
CFR  780.35(c)  and  816.71(d)(2) 
concerning  application  and  design 
requirements  for  keyway  cuts  or  rock- 
toe  buttresses.  We  are  not  proposing  any 
substantive  changes. 

Proposed  paragraph  (b)  requires  that 
the  application  include  a  certification 
by  a  qualified  registered  professional 
engineer  experienced  in  the  design  of 
earth  and  rock  fills  that  the  design  of  all 
fills  and  appurtenant  structures  meets 
the  requirements  of  30  CFR  780.35.  This 
requirement  currently  appears  in  the 
second  sentence  of  existing  30  CFR 
816.71(b)(1).  We  propose  to  move  it  to 
section  780.35  consistent  with  our  effort 
to  consolidate  design  requirements  in 
the  permitting  rules  rather  than  splitting 
them  between  the  permitting  rules  and 
the  performance  standards.  We  are  not 
proposing  any  substantive  changes  to 
this  provision. 

E.  Section  784.19:  Disposal  of  Excess 
Spoil  From  Underground  Mines 

Existing  30  CFR  784.19  applies  the 
same  fill  construction  requirements  to 
both  underground  development  waste 
and  excess  spoil.  However,  on 
September  26,  1983  (48  FR  44006),  we 
adopted  rules  that  classify  underground 
development  waste  as  coal  mine  waste, 
which  means  that  fills  constructed  of 
underground  development  waste  must 
adhere  to  the  requirements  for  refuse 
piles  instead  of  those  applicable  to 
excess  spoil  fills.  Consequently,  we 
propose  to  revise  section  784.19  to 
apply  only  to  the  disposal  of  excess 
spoil,  consistent  with  the  revised 
definitions  and  performance  standards 
that  we  adopted  on  September  26, 1983. 
For  the  same  reason,  we  propose  to 
replace  the  current  section  title, 
“Underground  Development  Waste,” 
with  “Disposal  of  Excess  Spoil.”  We 
also  propose  to  eliminate  all  references 
to  underground  development  waste 
because  that  waste  would  instead  he 
regulated  under  the  refuse  pile 
provisions  of  revised  section  784.16, 


consistent  with  the  1983  rule  changes  to 
the  definitions  and  performance 
standards  relating  to  coal  mine  waste. 

The  new  language  of  section  784.19  is 
identical  to  the  language  of  proposed  30 
CFR  780.35,  which  establishes  permit 
application  requirements  for  the 
disposal  of  excess  spoil  generated  by 
surface  mining  activities,  except  that 
cross-references  to  the  surface  mining 
performance  standards  in  part  816  are 
replaced  by  cross-references  to  the 
underground  mining  performance 
standards  in  part  817.  In  that  respect, 
the  proposed  rule  is  similar  to  existing 
section  784.19,  which  incorporates  the 
requirements  of  section  780.35  by  cross- 
reference. 

F.  Sections  816.11  and  817.11:  Signs 
and  Markers 

Existing  30  CFR  816.57(b)  and 
817.57(b)  require  that  the  operator  mark 
buffer  zones  for  perennial  and 
intermittent  streams.  However,  that 
requirement  also  appears  in  30  CFR 
816.11(e)  and  817.11(e).  We  believe  that 
this  requirement  is  more  logically 
placed  in  sections  816.11  and  817.11, 
because  the  title  for  those  sections 
identifies  them  as  pertaining  to  signs 
and  markers.  Therefore,  we  propose  to 
consolidate  our  buffer  zone  marking 
requirements  in  sections  816.11(e)  and 
817.11(e).  We  also  propose  to  revise 
those  paragraphs  to  be  consistent  with 
other  proposed  changes  to  the  existing 
stream  buffer  zone  rules.  As  revised, 
proposed  section  816.11(e)  provides  that 
the  boundaries  of  any  buffer  to  be 
maintained  between  surface  mining 
activities  and  waters  of  the  United 
States  in  accordance  with  30  CFR 
780.28  and  816.57(a)  must  be  clearly 
marked  to  avoid  disturbance  by  surface 
mining  activities.  Similarly,  proposed 
section  817.11(e)  provides  that  the 
boundaries  of  any  buffer  to  be 
maintained  between  surface  activities 
and  waters  of  the  United  States  in 
accordance  with  30  CFR  784.28  and 
817.57(a)  must  be  clearly  marked  to 
avoid  disturbance  by  surface  operations 
and  facilities  resulting  from  or  in 
connection  with  an  underground  mine. 
We  are  not  proposing  any  substantive 
changes  to  sections  816.11(e)  and 
817.11(e). 

G.  Sections  816.43  and  817.43: 
Diversions 

Existing  30  CFR  816.43(b)(1)  and 
817.43(b)(1)  provide  that  the  regulatory 
authority  may  approve  diversion  of 
perennial  and  intermittent  streams 
within  the  permit  area  after  making  the 
finding  relating  to  stream  buffer  zones 
that  the  diversion  will  not  adversely 
affect  the  water  quantity  and  quality  and 
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related  environmental  resources  of  the 
stream.  The  referenced  finding  is  the 
second  part  of  the  finding  in  existing  30 
CFR  816.57(a)(1)  and  817.57(a)(1). 

We  propose  to  replace  this  finding 
with  a  provision  that  is  more  consistent 
with  the  underlying  provisions  of 
SMCRA.  Specifically,  sections 
515(b)(10),  515(b)(24),  516(h)(9),  and 
516(b)(ll)  of  SMCRA  do  not  establish  a 
“will  not  adversely  affect”  standard. 
Section  515(h)(10)  requires  that  smrface 
coal  mining  and  reclamation  operations 
be  conducted  to  “minimize  the 
disturbances  to  the  prevailing 
hydrologic  balance  at  the  mine  site  and 
in  associated  offsite  areas’  and  to  the 
quality  and  quantity  of  water  in  surface 
and  ground  water  systems  both  during 
and  after  surface  coal  mining  operations 
and  during  reclamation.”  Section 
516(b)(9),  which  pertains  to 
underground  coal  mining  operations, 
contains  similar  language  with  the 
exception  that  it  does  not  mention  water 
quality.  Sections  515(b)(24)  and 
516(b)(ll)  require  that  surface  coal 
mining  and  reclamation  operations  be 
conducted  to  “minimize  disturbances 
and  adverse  impacts  of  the  operation  on 
fish,  wildlife,  and  related  environmental 
values”  “to  the  extent  possible  using  the 
best  technology  currently  available.”  As 
demonstrated  by  these  quotes,  SMCRA 
establishes  a  minimization  standard 
rather  than  an  absolute  “will  not 
adversely  affect”  standard  with  respect 
to  disturbance  of  the  hydrologic  balance 
and  adverse  impacts  on  fish,  wildlife, 
and  related  environmental  values. 

Consequently,  we  propose  to  revise 
paragraph  (b)  of  30  CFR  816.43(b)(1)  and 
817.43(b)(1)  to  provide  that  the 
regulatory  authority  may  approve  the 
diversion  of  perennial  and  intermittent 
streams  within  the  permit  area  if  the 
diversion  is  located,  designed, 
constructed,  and  maintained  using  the 
best  technology  currently  available  to 
minimize  adverse  impacts  to  fish, 
wildlife,  and  related  environmental 
values  to  the  extent  possible.  This 
provision  is  consistent  with  sections 
515(b)(24)  and  516(b)(ll)  of  SMCRA. 
Nothing  in  this  proposed  rule  should  be 
construed  as  superseding  the 
performance  standards  for  the 
protection  of  fish,  wildlife,  and  related 
environmental  values  in  30  CFR  816.97 
and  817.97  or  the  related  permitting 
requirements  at  30  CFR  780.16  and 
784.21. 

No  counterpart  to  sections  515(h)(10) 
or  516(b)(9)  is  necessary  because 
paragraph  (a)(1)  of  30  CFR  816.43  and 
817.43,  which  applies  to  diversions  of 
all  types,  including  stream-chcumel 
diversions,  already  provides  that  “[a]ll 
diversions  shall  be  designed  to 


minimize  adverse  impacts  to  the 
hydrologic  balance  within  the  permit 
and  adjacent  areas.”  Furthermore, 
pcu-agraph  (a)(2)(iii)  requires  that  all 
diversions  be  designed,  located, 
constructed,  maintained,  and  used  to 
prevent,  to  the  extent  possible,  using  the 
best  technology  currently  available, 
additional  contributions  of  suspended 
solids  to  streamflow  outside  the  permit 
area.”  The  language  of  that  paragraph 
closely  resembles  the  language  of 
sections  515(b)(10)(B)(i)  and 
516(b)(9)(B)  of  the  Act,  which  are  two  of 
the  statutory  provisions  underlying  the 
existing  stream  buffer  zone  rules. 

The  last  sentence  of  existing 
paragraph  (a)(3)  of  30  CFR  816.43  and 
817.43  pertains  only  to  stream-channel 
diversions.  Therefore,  we  propose  to 
move  that  sentence  to  paragraph  (b)  of 
sections  816.43  and  817.43  because 
those  sections  contain  all  other 
performance  standards  that  pertain  only 
to  stream-channel  diversions.  We 
propose  to  insert  the  sentence  as 
paragraph  (b)(4)  of  sections  816.43  and 
817.43  and  to  redesignate  existing 
paragraph  (b)(4)  as  paragraph  (b)(5). 

The  last  sentence  in  paragraph  (a)(3) 
of  the  existing  rules  requires  that  a 
permanent  stream-channel  diversion  or 
a  stream  channel  reclaimed  after  the 
removal  of  a  temporary  diversion  be 
designed  and  constructed  so  as  to 
restore  or  approximate  the  premining 
characteristics  of  the  original  stream 
channel,  including  the  natural  riparian 
vegetation,  to  promote  the  recovery  and 
enhancement  of  the  aquatic  habitat.  In 
new  paragraph  (b)(4),  we  propose  to 
revise  that  sentence  to  specify  that  a 
permanent  stream-channel  diversion  or 
a  stream  channel  reclaimed  after  the 
removal  of  a  temporary  diversion  must 
be  designed  and  constructed  using 
natural  channel  design  techniques  so  as 
to  restore  or  approximate  the  premining 
characteristics  of  the  original  stream 
channel,  including  the  natural  riparian 
vegetation  and  the  natural  hydrological 
characteristics  of  the  original  stream,  to 
promote  the  recovery  and  enhancement 
of  the  aquatic  habitat  and  to  minimize 
adverse  alteration  of  stream  channels  on 
and  off  the  site,  including  channel 
deepening  or  enlargement,  to  the  extent 
possible. 

The  new  language  concerning  natural 
channel  design  and  adverse  alteration  of 
stream  channels  would  reinforce  and 
clarify  the  meaning  of  the  existing 
requirement  to  restore  or  approximate 
the  premining  characteristics  of  the 
original  stream.  The  goals  of  natmal 
channel  design  include  creating  a 
stream  chaimel  that  will  maintain  the 
equilibrium  of  a  natural  stream,  neither 
downcutting  (degrading)  nor  filling  in 


(aggrading).  A  natural  channel  is  not 
stable  in  the  sense  that  a  concrete, 
trapezoidal  channel  is  stable.  Depending 
on  the  stream  type,  a  natural  channel 
may  meander,  eroding  and  depositing 
sediment  at  natural  rates  as  part  of  its 
dynamic  equilibrium.  The  channel  must 
pass  the  water  and  sediment  that  it 
receives  downstream,  and  the  channel 
must  maintain  a  connection  to  the 
stream’s  floodplain.  The  new  provisions 
are  consistent  with  sections  515(b)(24) 
and  516(b)(ll)  of  SMCRA,  which 
require  use  of  the  best  technology 
currently  available  to  minimize  adverse 
impacts  to  fish,  wildlife,  and  other 
environmental  values  to  the  extent 
possible. 

We  seek  comment  on  whether  the 
proposed  revisions  to  30  CFR  816.43(b) 
and  817.43(b)  are  sufficient  to  meet  the 
requirements  of  SMCRA,  or  whether  we 
should  also  revise  our  permitting  rules 
to  include  a  requirement  for  submission 
of  alternatives  and  an  analysis  of  the 
environmental  impacts  of  each 
alternative  whenever  the  applicant 
proposes  to  mine  through  waters  of  the 
United  States  or  divert  perennial  or 
intermittent  streams.  The  requirements 
would  be  similar  to  the  corresponding 
requirements  for  excess  spoil  fills  and 
coal  mine  waste  disposal  facilities  in 
proposed  30  CFR  780.25(d)(1)  and 
780.35(a)(3)  for  surface  mines  or 
784.16(d)(1)  and  784.19(a)(3)  for 
underground  mines.  We  anticipate  that 
alternatives  would  vary  with  respect  to 
the  number  of  stream  segments  diverted, 
the  length  of  segments  diverted, 
diversion  design,  construction 
technique,  location  of  the  diversion,  and 
whether  the  diversion  is  temporary  or 
permanent.  We  invite  comment  on 
whether  these  alternatives  are  consistent 
with  SMCRA  and  whether  there  are 
other  alternatives  that  should  be 
considered. 

Finally,  we  propose  to  redesignate 
existing  paragraph  (b)(4)  of  sections 
816.43  and  817.43  as  paragraph  (b)(5) 
and  revise  that  paragraph  to  require  that 
a  qualified  registered  professional 
engineer  certify  the  design  and 
construction  of  all  stream-channel 
restorations.  The  existing  rule  applies 
that  requirement  only  to  diversions  of 
perennial  and  intermittent  streams.  We 
are  proposing  the  additional 
requirement  because  stream-channel 
restorations  are  equally  significant  in 
terms  of  stability  and  environmental 
concerns:  i.e.,  reconstructed  stream 
channels  should  be  safe  and  stable  and 
should  approximate  premining 
conditions  regardless  of  whether  the 
channel  is  a  diversion  or  a  restoration  of 
the  original  channel. 
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H.  Sections  816.46  and  817.46:  Siltation 
Structures 

Paragraph  (b)(2)  of  existing  30  CFR 
816.46  and  817,46  requires  that  all 
surface  drainage  from  the  disturbed  area 
be  passed  through  a  siltation  structure 
before  leaving  the  permit  area.  In 
essence,  that  paragraph  prescribes 
siltation  structures  (sedimentation 
ponds  and  other  treatment  facilities 
with  point-source  discharges)  as  the  best 
technology  currently  available  for 
sediment  control.  However,  existing 
paragraph  (b)(2)  was  struck  down  upon 
judicial  review  because  the  court  found 
that  the  preamble  to  the  rulemaking  in 
which  it  was  adopted  did  not  articulate 
a  sufficient  basis  for  the  rule  under  the 
Administrative  Procedure  Act.  The 
court  stated  that  the  preamble  did  not 
adequately  discuss  the  benefits  and 
drawbacks  of  siltation  structures  and 
alternative  sediment  control  methods 
and  did  not  enable  the  court  “to  discern 
the  path  taken  by  [the  Secretary]  in 
responding  to  commenters’  concerns” 
that  siltation  structures  in  the  West  are 
not  the  best  technology  currently 
available.  See  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  Round 
III,  620  F.  Supp.  1519,  1566-1568 
(D.D.C.  July  15,  1985). 

On  November  20,  1986  (51  FR  41961), 
we  suspended  the  rules  struck  down  by 
the  court.  To  avoid  any  confusion  that 
may  result  from  the  continuing 
publication  of  those  rules  in  the  Code  of 
Federal  Regulations,  we  are  proposing 
to  remove  paragraph  (b)(2)  of  30  CFR 
816.46  and  817.46  and  redesignate  the 
remaining  paragraphs  of  those  sections 
accordingly.  This  action  would 
supersede  the  1986  suspension  of 
paragraph  (b)(2)  of  those  regulations. 
Sections  816.45  and  817.45,  which 
remain  unchanged  by  this  rule,  set  forth 
various  measures  and  techniques  that 
may  constitute  the  best  technology 
currently  available  for  sediment  control, 
although  applicants  and  regulatory 
authorities  are  not  limited  to  those 
measures  and  techniques. 

I.  Sections  816.57  and  81 7.57:  Activities 
in  or  Adjacent  to  Waters  of  the  United 
States 

1.  General  Description  of  Proposed 
Changes 

We  propose  to  extensively  revise  and 
reorganize  30  CFR  816.57  and  817.57  for 
the  reasons  discussed  in  Parts  III  and 
VI.C.  of  this  preamble  and  further 
explained  below.  The  existing  strecun 
buffer  zone  rules  at  30  CFR  816.57(a) 
and  817.57(a)  contain  both  permitting 
requirements  and  performance 
standards.  The  rules  that  we  are 
proposing  today  would  separate  the  two 


for  clarity  and  consistency.  Revised 
sections  816.57  and  817.57  would 
include  only  performance  standards.  As 
discussed  in  Part  VI.C.  of  this  preamble, 
we  propose  to  extensively  revise  the 
permitting  elements  of  the  existing 
stream  buffer  zone  rules  and  move  them 
to  new  sections  780.28  and  784.28. 

We  propose  to  delete  the  provision  in 
existing  30  CFR  816.57(a)(2)  and 
817.57(a)(2)  that  requires  the  regulatory 
authority  to  make  a  finding  that  any 
proposed  temporary  or  permanent 
stream-channel  diversion  will  comply 
with  30  CFR  816.43  or  817.43.  We  find 
this  provision  to  be  unnecessary 
because  the  obligation  to  comply  with 
the  stream-channel  diversion 
requirements  of  section  816.43  or  817.43 
is  independent  of  any  cross-reference  in 
section  816.57(a)(2)  or  817.57(a)(2). 

We  also  propose  to  delete  existing 
paragraph  (b)  of  sections  816.57  and 
817.57,  which  provides  that  the  area  not 
to  be  disturbed  must  be  designated  as  a 
buffer  zone  and  marked  as  specified  in 
30  CFR  816.11  or  817.11.  This  deletion 
is  not  a  substantive  change  because  the 
requirement  to  mark  the  area  to  be  left 
undisturbed  also  appears  in  30  CFR 
816.11(e)  and  817.11(e),  which  we  are 
proposing  to  revise  for  clarity  and 
consistency  as  discussed  in  Part  VI.F.  of 
this  preamble.  Some  commenters  have 
requested  that  the  language  proposed  for 
deletion  be  retained  because  it  functions 
as  a  de  facto  definition  of  “buffer  zone.” 
We  do  not  see  the  need  to  do  so  in  view 
of  the  reduced  usage  of  the  term  “buffer 
zone”  in  the  revised  rules  and  the  fact 
that  the  term  “buffer”  has  a  commonly 
understood  meaning  for  which  no 
regulatory  definition  is  needed  because 
the  rules  do  not  use  the  term  in  any 
manner  that  would  deviate  from  the 
dictionary  definition.  However,  we  seek 
comment  on  whether  a  formal 
regulatory  definition  of  buffer  or  buffer 
zone  would  be  useful. 

We  propose  to  revise  30  CFR  780.28, 
784.28,  816.57,  and  817.57  to  apply  to 
all  waters  of  the  United  States,  not  just 
to  perennial  andihtermittent  streams  as 
in  existing  30  CFR  816.57  and  817.57. 
We  are  proposing  this  change  because 
waters  other  than  perennial  and 
intermittent  streams  may  be  of 
significant  value  to  fish  and  wildlife  and 
thus  should  be  protected  in  accordance 
with  the  requirements  of  sections 
515(b)(24)  and  516(b)(ll)  of  SMCRA. 
The  proposed  change  also  better 
harmonizes  the  SMCRA  regulatory 
program  with  regulatory  programs 
under  the  Clean  Water  Act,  especially 
the  section  404  regulatory  program, 
which  governs  placement  of  dredged 
and  fill  materials  into  waters  of  the 
United  States.  For  further  discussion  of 


this  change,  please  refer  to  Part  VI.C.  of 
this  preamble. 

2.  Proposed  Paragraph  (a) 

We  propose  to  revise  paragraph  (a)  of 
30  CFR  816.57  and  817.57  to  specify 
that  the  permittee  or  operator  may  not 
conduct  surface  activities  that  would 
disturb  the  surface  of  land  within  100 
feet,  measured  horizontally,  of  waters  of 
the  United  States  unless  the  permit 
authorizes  the  disturbance  under 
section  780.28  or  784.28  or  unless  the 
activities  are  allowed  under  proposed 
30  CFR  816.57(b)  or  30  CFR  816.57(b). 

We  propose  to  retain  the  100-foot  buffer 
requirement  in  paragraph  (a)  of  the 
existing  rules,  but  all  other  provisions  of 
existing  paragraph  (a)  would  be 
modified,  deleted,  or  moved  to  30  CFR 
780.28  and  784.28  (see  Part  VI.C.  of  this 
preamble). 

3.  Proposed  Paragraph  (b) 

Proposed  paragraph  (b)  provides  that 
the  prohibition  in  paragraph  (a)  does  not 
apply  to  the  following  activities: 

(1)  Mining  through  waters  of  the 
United  States; 

(2)  Placement  of  bridge  abutments, 
culverts,  or  other  structures  in  or  near 
waters  of  the  United  States  to  facilitate 
crossing  of  those  waters; 

(3)  Construction  of  sedimentation 
pond  embankments  in  waters  of  the 
United  States;  and 

(4)  Construction  of  excess  spoil  fills 
and  coal  mine  waste  disposal  facilities 
in  waters  of  the  United  States. 

Proposed  paragraph  (b)  also  specifies, 
for  purposes  of  clarity,  that  persons 
conducting  the  activities  listed  in 
paragraphs  (b)(1)  through  (4)  must 
comply  with  all  other  applicable 
requirements  of  the  regulatory  program. 
Paragraph  (b)(1)  further  emphasizes  that 
mining  through  waters  of  the  United 
States  must  comply  with  the 
requirements  of  30  CFR  816.43(b)  or 
817.43(b)  if  the  mining  involves  the 
temporary  or  permanent  diversion  of  a 
perennial  or  intermittent  stream. 
Paragraph  (b)(2)  emphasizes  that  the 
placement  of  bridge  abutments,  culverts, 
or  other  structures  to  facilitate  the 
crossing  of  waters  of  the  United  States 
must  comply  with  the  road  design, 
construction,  and  maintenance 
requirements  of  30  CFR  816.150  and 
816.151  or,  for  railroad  spurs,  with  the 
support  facility  requirements  of  30  CFR 
816.181.  For  underground  mining 
operations,  the  appropriate  cross- 
references  are  30  CFR  817.150,  817.151, 
and  817.181,  respectively.  Paragraph 
(b)(3)  emphasizes  that  construction  of 
sedimentation  pond  embankments  in 
waters  of  the  United  States  must  comply 
with  the  requirements  of  30  CFR 
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816.45(a)  or  817.45(a).  Paragraph  (b)(4) 
emphasizes  that  excess  spoil  fills  must 
comply  with  the  requirements  of  30  CFR 
816.71(a)  and  (f)  or  817.71(a)  and  (f).  It 
also  provides  a  reminder  that  coal  mine 
waste  disposal  facilities  must  comply 
with  the  pertinent  requirements  of  30 
CFR  816.81(a),  816.83(a),  and  816.84,  or, 
for  underground  mining  operations,  30 
CFR  817.81(a),  817.83(a),  and  817.84, 
respectively. 

Specifying  the  activities  to  which  the 
prohibition  on  distiubance  does  not 
apply  should  reduce  the  confusion  that 
has  sometimes  arisen  regarding 
implementation  of  the  existing  stream 
buffer  zone  rules  (see  Part  III.C.  of  this 
preamble).  We  intend  that  the  list  of 
activities  in  paragraph  (b)  include, 
among  other  things,  the  universe  of 
activities  that  inherently  involve 
placement  of  fill  material  into  waters  of 
the  United  States  as  part  of  surface  coal 
mining  and  reclamation  operations.  We 
invite  comment  on  whether  the  list 
meets  this  goal  and,  if  not,  how  any 
other  activities  that  involve  placement 
of  fill  material  into  waters  of  the  United 
States  as  part  of  surface  coal  mining  and 
reclamation  operations  should  be 
regulated  under  SMCRA  with  respect  to 
this  rule.  Paragraph  (a)  applies  to  all 
activities  within  100  feet  of  waters  of 
the  United  States  except  to  the  extent 
that  those  activities  also  appear  in 
paragraph  (b).  Paragraph  (b)  is  intended 
to  include  all  activities  that  inherently 
occur  in  waters  of  the  United  States,  as 
well  as  some  that  inherently  occur  near 
those  waters.  We  seek  comment  on 
whether  additional  rules  are  needed  to 
address  activities  that  may  not  included 
in  either  paragraph  (a)  or  (b). 

Not  all  coal  mining  operations  involve 
placement  of  fill  material  in  waters  of 
the  United  States  or  disturbance  of  the 
surface  of  lands  within  100  feet  of  those 
waters.  However,  the  nature  of  surface 
coal  mining  and  reclamation  operations 
and  the  topography  of  the  areas  within 
which  those  operations  occur,  as 
discussed  in  part  below  and  in  Part  II  of 
this  preamble,  mean  that  many 
operations  will  affect  waters  of  the 
United  States  and  adjacent  areas.  In 
general,  there  are  five  classes  of 
activities  that  may  take  place  in  or  near 
waters  of  the  United  States  as  part  of 
surface  coal  mining  and  reclamation 
operations: 

(1)  Activities  adjacent  to,  but  not  in, 
waters  of  the  United  States.  Common 
examples  of  those  activities  include 
spoil  and  topsoil  storage  and  the 
construction  or  use  of  roads  or 
buildings. 

(2)  Mining  through  streams  and  other  ' 
waters  of  the  United  States,  with  the 
original  stream  being  either  temporarily 


or  permanently  diverted  in  accordance 
with  30  CFR  816.43  or  817.43. 

(3)  Placement  of  bridge  abutments, 
culverts,  or  other  structures  in  or  near 
waters  of  the  United  States  to  facilitate 
crossing  those  waters. 

(4)  Construction  of  sedimentation 
pond  embankments  in  waters  of  the 
United  States.  These  embankments 
usually  provide  temporary  sediment 
control.  They  must  be  removed  unless 
the  regulatory  authority  approves  their 
retention  as  permanent  impoundments 
as  part  of  the  postmining  land  use. 

(5)  Activities  that  permanently  fill 
portions  of  a  stream  channel  or  other 
waters  of  the  United  States;  i.e., 
construction  of  excess  spoil  fills  or  coal 
mine  waste  disposal  facilities  in  waters 
of  the  United  States. 

Neither  SMCRA  nor  the  Clean  Water 
Act  precludes  any  of  the  activities  listed 
above,  provided  the  activities  comply 
with  all  applicable  requirements  of 
those  laws  and  their  implementing 
regulations.  Part  III.A.  of  this  preamble 
explains  the  extent  to  which  either 
SMCRA  or  its  legislative  history 
contemplates  the  activities  listed  above. 
Specifically,  section  515(b)(22)(D) 
mentions  the  construction  of  excess 
spoil  fills  in  areas  containing  natural 
watercourses,  springs,  and  wet-weather 
Seeps.  In  addition,  the  legislative  history 
of  SMCRA  indicates  that  Congress 
anticipated  the  continued  construction 
of  coal  mine  waste  impoundments  in 
streams.  As  discussed  in  Part  III.C.  of 
this  preamble.  Congress,  in  developing 
the  legislation  that  ultimately  became 
SMCRA,  specifically  considered  and 
rejected  inclusion  of  an  absolute 
prohibition  on  disturbance  of  land 
within  100  feet  of  certain  waters  of  the 
United  States.  While  we  subsequently 
adopted  stream  buffer  zone  rules  as  part 
of  our  regulations  implementing 
SMCRA,  those  rules  did  not  operate  as 
an  absolute  prohibition  on  disturbance 
of  the  buffer  zone.  In  addition,  as 
discussed  in  Part  III.D.  of  this  preamble, 
we  and  the  states  havej^istorically 
interpreted  the  existin^tream  buffer 
zone  rules  as  allowing  placement  of  fill 
material  in  waters  of  the  United  States, 
subject  to  approval  of  that  placement 
under  the  Clean  Water  Act.  The  rules 
that  we  are  proposing  today  would 
remove  any  lingering  ambiguity 
regarding  this  interpretation. 

The  existing  stream  buffer  zone  rules 
effectively  prescribe  maintenance  of  a 
1 00-foot  undisturbed  zone  between 
mining  activities  and  streams  as  the  best 
technology  currently  available  to  fulfill 
the  sediment  control  and  fish  and 
wildlife  protection  requirements  of 
sections  515(b)(10)(B){i),  515(b)(24), 
516(b)(9)(B),  and  516(b)(ll)  of  SMCRA. 


However,  the  concept  of  a  buffer  zone 
as  the  best  technology  currently 
available  is  best  suited  to  activities  in 
the  first  category  because  those 
activities  do  not  require  disturbance  of 
the  streambed  or  other  waters  or 
immediately  adjacent  lands.  By  contrast, 
all  activities  in  the  other  four  categories 
necessarily  occur  within  or  immediately 
adjacent  to  the  streambed  or  other 
waters,  which  means  that  an 
undisturbed  buffer  between  those 
activities  and  the  stream  or  other  w’aters 
inherently  cannot  be  maintained. 
Consequently,  paragraphs  (b)(1)  through 
(4)  of  proposed  30  CFR  816.57  and 
817.57  exempt  those  four  categories  of 
activities  from  the  prohibition  in 
paragraph  (a)  on  disturbance  of  the 
buffer  zone. 

Instead,  proposed  30  CFR  780.28(d) 
and  784.28(d)  provide  that  the  permit 
applicant  must  demonstrate  (and  the 
regulatory  authority  must  find)  that 
other  measures  and  techniques  will 
meet  the  requirement  to  use  the  best 
technology  currently  available  to 
prevent  offsite  sedimentation  and  to 
minimize  adverse  impacts  to  fish. 
Wildlife,  and  related  environmental 
values.  Paragraph  (c)  of  proposed  30 
CFR  816.57  and  817.57  also  includes 
provisions  reiterating  that  the  permittee 
must  comply,  with  all  other  permitting 
requirements  and  performance 
standards  relating  to  implementation  of 
the  statutory  requirements  underlying 
this  proposed  rule  and  the  existing 
stream  buffer  zone  rules. 

SMCRA  does  not  specifically 
contemplate  every  activity  listed  in 
paragraphs  (b)(1)  through  (4)  of  the 
proposed  rules.  However,  as  previously 
noted,  those  activities  are  sometimes 
necessary  for  the  conduct  of  certain 
surface  coal  mining  operations.  In  those 
situations,  the  purpose  of  SMCRA  as 
expressed  in  section  102(f)  must  be 
taken  into  consideration.  That 
paragraph  specifies  that  one  of  the 
purposes  of  SMCRA  is  to — 

(f)  assure  that  the  coal  supply  essential  to  the 
Nation’s  energy  requirements,  and  to  its 
economic  and  social  well-being  is  provided 
and  strike  a  balance  between  protection  of 
the  environment  and  agricultural 
productivity  and  the  Nation’s  need  for  coal 
as  an  essential  source  of  energy. 

Under  section  201(c)(2),  we  have  the 
authority  to  publish  “such  rujes  and 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  provisions  of  this 
Act.” 

Proposed  paragraph  (b)  of  30  CFR 
816.57  and  817.57  is  intended  to  strike 
the  balance  to  which  section  102(f) 
refers.  First,  it  facilitates  energy 
production  by  providing  an  exception 
from  the  prohibition  on  conducting 


Federal  Register/ Vol.  72,  No.  164 /Friday,  August  24,  2007 / Proposed  Rules 


48909 


activities  that  would  disturb  the  surface 
of  lands  within  100  feet  of  waters  of  the 
United  States.  Second,  it  facilitates 
environmental  protection  by  limiting 
the  exception  to  those  activities  that  are 
essential  to  the  conduct  of  surface  coal 
mining  operations  and  by  requiring  that 
operations  availing  themselves  of  the 
exception  adopt  other  measures  to 
comply  with  the  sedimentation  control 
and  fish  and  wildlife  protection 
requirements  of  SMCRA. 

The  preceding  paragraphs  set  forth 
the  basis  and  purpose  of  proposed 
paragraph  (b).  We  are  providing 
additional  descriptions  and  discussion 
of  each  proposed  exception  below.  To 
the  extent  that  the  discussion  identifies 
selected  other  SMCRA  regulatory 
requirements  that  apply  to  those 
activities  or  structures,  the  listing  of 
applicable  regulatory  requirements  is  by 
no  means  exhaustive. 

Proposed  Paragraph  (b)(1):  Mining 
Through  Waters  of  the  United  States 

Mining  through  waters  of  the  United 
States  is  an  activity  that  we  propose  to 
categorize  as  exempt  from  the 
prohibition  on  disturbance  of  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States  because  it  is 
not  possible  to  maintain  an  undisturbed 
buffer  around  the  original  waters  when 
mining  through  a  stream  or  other  waters 
of  the  United  States.  The  permittee  must 
comply  with  the  requirements  of  30  CFR 
816.43(b)  or  817.43(b)  if  the  mining 
involves  the  permanent  or  temporary 
diversion  of  a  perennial  or  intermittent 
stream.  Part  VI.G.  of  this  preamble 
explains  how  we  propose  to  revise  30 
CFR  816.43  and  817.43  to  incorporate 
provisions  corresponding  to  those  of 
existing  30  CFR  816.57(a)(1)  and 
817.57(a)(1)  and  how  those  provisions, 
as  revised,  in  combination  with  existing 
provisions  of  30  CFR  816.43  and  817.43, 
better  reflect  the  statutory  provisions 
underlying  the  existing  stream  buffer 
zone  rules. 

Proposed  Paragraph  (b)(2);  Structures 
for  Crossing  Waters  of  the  United  States 

Our  existing  regulations  at  30  CFR 
816.151(d)(6)  and  817.151(d)(6)  contain 
standards  governing  the  types  of 
structures  that  primary  mine  roads  may 
use  to  cross  perennial  and  intermittent 
streams.  Any  low-water  crossings  must 
be  designed,  constructed  and 
maintained  to  prevent  erosion  of  the 
structure  or  the  streambed  and 
additional  contributions  of  suspended 
solids  to  streamflow.  Sections 
816.151(c)(2)  and  817.151(c)(2)  prohibit 
the  use  of  stream  fords  for  primary  roads 
unless  they  are  approved  by  the 
regulatory  authority  as  temporary  routes 


during  road  construction.  All  mine 
access  and  haul  roads,  whether  primary 
or  not,  must  comply  with  30  CFR 
816.150(b)  or  817.150(b).  Those 
regulations  include  language  similar  to 
the  sedimentation  control  and  fish  and 
wildlife  protection  requirements  of 
sections  515(b)(10)(B)(i),  515(b)(24), 
516(b)(9)(B),  and  516(b)(ll)  of  SMCRA. 

Also,  under  our  existing  regulations, 
support  facilities,  which  may  include 
railroads,  must  comply  with  30  CFR 
816.181  and  817.181.  Paragraph  (b)  of 
30  CFR  816.181  and  817.181  includes 
language  similar  to  the  sedimentation 
control  and  fish  and  wildlife  protection 
requirements  of  sections 
515(b)(10)(B)(i),  516(b)(9)(B),  515(b)(24), 
and  516(b)(ll)  of  SMCRA. 

Proposed  paragraph  (b)(3): 

Sedimentation  pond  embankments  in 
waters  of  the  United  States 

Both  the  1979  and  1983  versions  of 
our  permanent  regulatory  program 
regulations  prohibit  the  placement  of 
sedimentation /^ohds  in  perennial 
streams  unless  approved  by  the 
regulatory  authority.  See  30  CFR 
816.46(a)(2)  (1979)  and  816.46(c)(l)(ii) 
(1983).  However,  the  preamble  to  the 
1979  rules  explains  that  construction  of 
sedimentation  ponds  in  streams 
typically  is  a  necessity  in  steep-slope 
mining  conditions: 

Sedimentation  ponds  must  be  constructed 
prior  to  any  disturbance  of  the  area  to  be 
drained  into  tbe  pond  and  as  near  as  possible 
to  the  area  to  be  disturbed.  [Citation  omitted.) 
Generally,  such  structures  should  be  located 
out  of  perennial  streams  to  facilitate  the 
clearing,  removal  and  abandonment  of  the 
pond.  Further,  locating  ponds  out  of 
perennial  streams  avoids  the  potential  that 
flooding  will  wash  away  the  pond.  However, 
under  design  conditions,  ponds  may  be 
constructed  in  perennial  streams  without 
harm  to  public  safety  or  the  environment. 
Therefore,  the  final  regulations  authorize  the 
regulatory  authority  to  approve  construction 
of  ponds  in  perennial  streams  on  a  site- 
specific  basis  to  take  into  account 
topographic  factors.  [Citation  omitted.) 

■k  *  *  it  * 

Commenters  suggested  allowing 
construction  of  sedimentation  ponds  in 
intermittent  and  perennial  streams.  Because 
of  the  physical,  topographic,  or  geographical 
constraints  in  steep-slope  mining  areas,  the 
valley  floor  is  often  the  only  possible  location 
for  a  sediment  pond.  Since  the  valleys  are 
steep  and  quite  narrow,  dams  must  be  high 
and  must  be  continuous  across  the  entire 
valley  in  order  to  secure  the  necessary 
storage. 

it  it  k  it  it 

The  Office  recognizes  that  mining  and 
other  forms  of  construction  are  presently 
undertaken  in  very  small  perennial  streams. 
Many  Soil  Conservation  Service  (SCS)  [now 
the  Natural  Resources  Conservation  Service] 


structures  are  also  located  in  perennial 
streams.  Accordingly,  OSM  believes  these 
cases  require  thorough  examination. 
Therefore,  the  regulations  have  been 
modified  to  permit  construction  of 
sedimentation  ponds  in  perennial  streams 
only  with  approval  by  the  regulatory 
authority. 

44  FR  15159-60,  March  13, 1979. 

In  short,  sedimentation  ponds  must  be 
constructed  where  there  is  sufficient 
storage  capacity,  which,  in  narrow 
valleys  lacking  natural  terraces,  usually 
means  in  the  stream. 

A  letter  dated  March  1,  2006,  from 
Benjamin  Grumbles,  Assistant 
Administrator  of  the  Environmental 
Protection  Agency,  to  John  Paul 
Woodley,  Assistant  Secretary  of  the 
Army  (Civil  Works),  confirms  that  this 
practice  also  is  acceptable  under  the 
Clean  Water  Act  for  surface  coal  mining 
operations  in  the  Appalachian 
Mountains.  It  further  states  that,  under 
the  Clean  Water  Act,  the  stream  segment 
between  the  mining  activity  (the  toe  of 
the  fill,  in  the  situation  addressed  by  the 
letter)  and  the  sedimentation  pond  will 
be  considered  part  of  the  treatment 
system,  not  waters  of  the  United  States. 
The  sedimentation  pond  must  be 
constructed  as  close  to  the  toe  of  the  fill 
as  practicable  to  minimize  temporary 
adverse  environmental  impacts 
associated  with  construction  and 
operation  of  the  waste  treatment  system. 
As  a  condition  of  approval,  the  Corps 
also  requires  that  tbe  stream  segment  be 
restored  as  soon  as  the  mining  operation 
is  completed  and  the  pond  is  no  longer 
needed  for  treatment  purposes.  At  that 
time,  the  stream  segment  will  once 
again  be  classified  as  waters  of  the 
United  States.  However,  under  SMCRA, 
the  pond  may  be  retained  as  a 
permanent  impoundment  if  approved 
by  the  regulatory  authority  in 
accordance  with  the  criteria  in  30  CFR 
816.49(b)  or  817.49(b). 

We  believe  that  tbe  existing  rules  at 
30  CFR  816.46(c)(l)(ii)  and 
817.46(c)(l)(ii),  can  be  applied  in  a 
manner  consistent  with  tbe  March  1 , 
2006,  letter  from  the  Environmental 
Protection  Agency  discussed  above.  In 
particular,  30  CFR  816.46(c)(l)(ii)  and 
817.46(c)(l)(ii)  require  that  all 
sedimentation  ponds  be  placed  as  near 
as  possible  to  tbe  disturbed  area  that 
they  serve.  We  interpret  this  provision 
as  meaning  that  sedimentation  ponds 
collecting  runoff  from  excess  spoil  fills 
must  be  constructed  as  close  to  the  toe 
of  the  fill  as  possible.  We  also  believe 
that  application  of  the  existing  rules  in 
this  manner  will  properly  implement 
the  intent  of  Congress  in  enacting 
SMCRA,  as  expressed  in  section  102(f) 
of  the  Act,  which  provides  that  one  of 
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the  purposes  of  the  Act  is  to  strike  a 
balance  between  energy  production  and 
environmental  protection.  However,  we 
seek  comment  on  whether  it  would  be 
appropriate  or  helpful  to  revise  those 
rules  by  replacing  the  term  “perennial 
streams”  with  “waters  of  the  United 
States”  or  whether  we  should  more 
clearly  specify  the  conditions  under 
which  the  regulatory  authority  may 
approve  placement  of  sedimentation 
ponds  in  perennial  streams  or  other 
waters  of  the  United  States. 

Proposed  Paragraph  {b)(4):  Construction 
of  Excess  Spoil  Fills  and  Coal  Mine 
Waste  Disposal  Facilities  in  Waters  of 
the  United  States 

Part  III  of  this  preamble  explains  the 
rationale  for  this  exemption.  As 
discussed  in  Parts  IV,  VLB.,  VI.D.,  VI.E., 
and  VI. J.,  we  are  proposing  to  revise  our 
rules  to  require  that,  to  the  extent 
possible  using  the  best  technology 
currently  available,  operations  be 
designed  and  constructed  to  minimize 
both  the  creation  of  excess  spoil  and  the 
adverse  environmental  impacts  that  may 
result  from  excess  spoil  and  coal  mine 
waste  disposal  facilities.  Proposed  30 
CFR  780.35(a)  and  784.19(a)  require  the 
applicant  to  demonstrate  to  the 
satisfaction  of  the  regulatory  authority 
that  the  operation  has  been  designed  to 
minimize  the  generation  of  excess  spoil 
to  the  extent  possible,  taking  into 
consideration  applicable  regulations 
concerning  approximate  original 
contour  restoration,  safety,  stability,  and 
environmental  protection  and  the  needs 
of  the  proposed  postmining  land  use. 
Under  the  proposed  rules,  the  applicant 
also  must  demonstrate  that  the  designed 
maximum  cumulative  volume  of  all 
excess  spoil  fills  proposed  for  the 
operation  is  no  larger  than  needed  to 
accommodate  the  anticipated  volume  of 
excess  spoil  that  the  operation  will 
generate.  In  addition,  the  proposed  rules 
require  that  the  applicant  analyze  the 
environmental  impacts  of  a  reasonable 
range  o'f  alternatives  for  excess  spoil 
disposal  facilities,  including  varying  the 
size,  number,  configuration,  and 
location  of  fills.  The  applicant  must 
select  the  alternative  with  the  least 
overall  adverse  environmental  impact  or 
demonstrate,  to  the  satisfaction  of  the 
regulatory  authority,  why 
implementation  of  that  alternative  is  not 
possible. 

With  respect  to  coal  mine  waste, 
proposed  30  CFR  780.25(d)  and 
784.16(d)  require  that  the  applicant 
consider  and  evaluate  the  viability  and 
environmental  impacts  of  a  reasonable 
range  of  disposal  methods  and 
alternative  locations  for  refuse  piles  and 
coal  mine  waste  impoundments.  The 


applicant  must  select  the  alternative 
with  the  fewest  overall  adverse 
environmental  impacts  or  demonstrate, 
to  the  satisfaction  of  the  regulatory 
authority,  why  implementation  of  that 
alternative  is  not  possible. 

4.  Proposed  Paragraph  (c) 

Proposed  paragraph  (c)  of  30  CFR 
816.57  provides  that  the  activities  listed 
in  paragraph  (b);  i.e.,  activities  exempt 
from  the  prohibition  on  disturbance  of 
the  surface  of  lands  within  100  feet  of 
waters  of  the  United  States,  must 
comply  with  paragraphs  (b)(10)(B)(i) 
and  (b)(24)  of  section  515  of  the  Act  and 
the  regulations  implementing  those 
provisions  of  the  Act.  Those  regulations 
include  the  requirement  in  30  CFR 
816.41(d)(1)  that  surface  mining 
activities  be  conducted  according  to  the 
plan  approved  under  30  CFR  780.21(h) 
and  that  earth  materials,  ground-water 
discharges,  and  runoff  be  handled  in  a 
manner  that  prevents,  to  the  extent 
possible  using  the  best  tfeCliWology 
currently  available,  additional 
contributions  of  suspended  solids  to 
streamflow  outside  the  permit  area;  and 
otherwise  prevents  water  pollution. 
They  also  include  the  requirement  in  30 
CFR  816.45(a)  that  appropriate  sediment 
control  measures  be  designed, 
constructed,  and  maintained  using  the 
best  technology  currently  available  to 
prevent,  to  the  extent  possible, 
additional  contributions  of  sediment  to 
streamflow  or  to  runoff  outside  the 
permit  area.  And  they  include  the 
requirement  in  30  CFR  816.97(a)  that 
the  operator  must,  to  the  extent  possible 
using  the  best  technology  currently 
available,  minimize  disturbances  and 
adverse  impacts  on  fish  and  wildlife 
and  related  environmental  values  and 
achieve  enhancement  of  those  resources 
where  practicable.  Proposed  paragraph 
(c)  of  30  CFR  817.57  includes  virtually 
identical  requirements  with  the 
exception  that  it  refers  to  paragraphs 
(b)(9)  and  (11)  of  section  516  of  SMCRA 
in  place  of  the  references  to  section  515, 
and  it  replaces  references  to  the  surface 
mining  regulations  in  parts  780  and  816 
with  references  to  the  corresponding 
underground  mining  regulations  in 
parts  784  and  817. 

Proposed  paragraph  (c)  does  not 
impose  any  new  requirements.  We  are 
including  it  to  reiterate  for 
informational  purposes  that  an  activity 
that  is  exempt  from  the  prohibition  on 
disturbance  of  the  surface  of  lands 
within  100  feet  of  waters  of  the  United 
States  is  not  exempt  from  other 
requirements  of  the  regulatory  program. 


5.  Proposed  Paragraph  (d) 

Proposed  paragraph  (d)  of  30  CFR 
816.57  and  817.57  provides  that  a 
permittee  may  not  initiate  any  activities 
under  paragraph  (b);  i.e.,  activities 
exempt  from  the  prohibition  on 
disturbance  of  the  surface  of  lands 
within  100  feet  of  waters  of  the  United 
States,  until  the  permittee  obtains  all 
necessary  certifications  and 
authorizations  under  sections  401,  402, 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1341, 1342,  and  1344.  As  with 
proposed  paragraph  (c),  proposed 
paragraph  (d)  does  not  impose  any  new 
requirements.  We  are  including  it  as  a 
reminder  that,  under  paragraphs  (a)  and 
(a)(2)  of  section  702  of  SMCRA,  nothing 
in  SMCRA  (and,  by  extension, 
regulations  adopted  under  SMCRA)  may 
be  construed  as  superseding,  amending, 
modifying,  or  repealing  the  Clean  Water 
Act  or  any  state  or  federal  rules  adopted 
under  the  Clean  Water  Act. 

As  discussed  in  Part  VI.C.  of  this 
preamble,  we  seek  comment  on  whether 
a  similar  provision  in  proposed  30  CFR 
780.28(f)  and  784.28(f)  should  remain 
informational  or  whether  we  should 
revise  our  rules  to  require  inclusion  of 
this  provision  as  a  SMCRA  permit 
condition,  which  would  mean  that  the 
prohibition  on  initiation  of  activities 
before  obtaining  all  necessary  Clean 
Water  Act  authorizations  and 
certifications  would  be  independently 
enforceable  under  SMCRA. 

/.  Sections  816.71  and  81 7.71:  General 
Requirements  for  Disposal  of  Excess 
Spoil 

We  propose  to  revise  paragraph  (a)  of 
30  CFR  816.71  and  817.71  by  adding 
subparagraph  (a)(4)  to  implement,  in 
part,  the  requirements  of  sections 
515(b)(24)  and  516(b)(ll)  of  the  Act. 
Sections  515(b)(24)  and  516(b)(ll) 
require  that  surface  coal  mining  and 
reclamation  operations  be  conducted  to 
“minimize  disturbances  and  adverse 
impacts  of  the  operation  on  fish, 
wildlife,  and  related  environmental 
values”  “to  the  extent  possible  using  the 
best  technology  currently  available.” 
The  new  subparagraph  requires  that 
excess  spoil  be  placed  in  designated 
disposal  areas  within  the  permit  area  in 
a  controlled  manner  to  minimize 
disturbances  to  and  adverse  impacts  on 
fish,  wildlife,  and  related  environmental 
values  to  the  extent  possible  using  the 
best  technology  currently  available.  We 
seek  comment  on  whether  the  addition 
of  this  performance  standard  would  be 
a  meaningful  addition  to  our  rules  or 
whether  its  requirements  are  effectively 
subsumed  within  the  permitting 
requirements  in  proposed  30  CFR 
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780.35  and  784.19  and  the  provisions  of 
proposed  30  CFR  816.71(c)  and 
817.71(c). 

We  are  not  proposing  any  changes  to 
subparagraph  (a)(1)  of  existing  30  CFR 

816.71  and  817.71.  That  subparagraph  is 
the  counterpart  to  sections  515(b)(10) 
and  516(b)(9)  of  SMCRA,  which  require 
in  relevant  part  that  surface  coal  mining 
and  reclamation  operations  be 
conducted  to  minimize  disturbances  to 
the  prevailing  hydrologic  balance  at  the 
minesite  and  in  associated  offsite  areas. 

As  previously  discussed  in  Parts  VI.D. 
and  VI. E.  of  this  preamble,  w'e  propose 
to  move  paragraphs  (b)(1)  (design 
certification),  (c)  (location),  and  (d)(1) 
(foundation  investigations)  of  existing 
30  CFR  816.71  and  817.71  to  30  CFR 
780.35  and  784.19  as  part  of  our  effort 
to  place  provisions  that  are  solely 
design  considerations  and  requirements 
in  our  permitting  regulations  rather  than 
in  the  performance  standards.  We  also 
propose  to  delete  the  last  sentence  of 
paragraph  (d)(2)  of  existing  30  CFR 

816.71  and  817.71,  which  requires  a 
stability  analysis  for  rock  toe  buttresses 
and  key  way  cuts,  because  it  duplicates 
requirements  included  in  both  existing 
and  proposed  30  CFR  780.35  and 
784.19.  Consequently,  proposed  30  CFR 
816.71(d)  and  817.71(d)  would  consist 
only  of  the  first  sentence  of  existing 
paragraph. (d)(2);  i.e.,  it  would  require 
that  keyway  cuts  or  rock-toe  buttresses 
be  constructed  to  ensure  fill  stability 
when  the  slope  in  the  disposal  area 
exceeds  either  2.8h:lv  (36  percent)  or 
any  lesser  slope  designated  by  the 
regulatory  authority  based  on  local 
conditions. 

We  propose  to  redesignate  paragraph 

(b) (2)  of  existing  30  CFR  816.71  and 

817.71  as  paragraph  (b)  of  those  sections 
and  to  expand  its  provisions  to  require 
that  the  fill  not  only  be  designed  to 
attain  a  minimum  static  safety  factor  of 
1.5  as  the  existing  rules  require,  but  that 
the  fill  actually  be  constructed  to  attain 
that  safety  factor.  This  change  is 
consistent  with  section  515(b)(22)(A)  of 
the  Act,  which  requires  that  all  excess 
spoil  be  placed  in  a  way  that  ensures 
mass  stability  and  prevents  mass 
movement. 

We  propose  to  add  a  new  paragraph 

(c)  to  30  CFR  816.71  and  817.71  to 
require  that  the  permittee  construct  the 
fill  in  accordance  with  the  design  and 
plans  submitted  under  30  CFR  780.35  or 
784.19  and  approved  as  part  of  the 
permit.  This  provision  would 
emphasize  that  fills  must  be  built  on  the 
sites  selected  under  section  780.35  or 
784.19  in  a  manner  consistent  with  the 
designs  submitted  under  those  sections 
and  approved  as  part  of  the  permit. 


'  Finally,  we  propose  to  remove  30  CFR 
817.71(k),  which  provides  that  spoil 
resulting  from  face-up  operations  for 
underground  coal  mine  development 
may  be  placed  at  drift  entries  as  part  of 
a  cut-and-fill  structure  if  that  structure 
is  less  than  400  feet  in  length  and  is 
designed  in  accordance  with  30  CFR 
817.71.  We  propose  to  remove  this 
paragraph  because  most  spoil  excavated 
as  part  of  face-up  operations  and  used 
to  construct  a  mine  bench  is  not  excess 
spoil.  As  defined  in  30  CFR  701.5, 
excess  spoil  consists  of  spoil  material 
disposed  of  in  a  location  outside  the 
mined-out  area,  but  it  does  not  include 
spoil  needed  to  achieve  restoration  of 
tbe  approximate  original  contour.  In 
most  cases,  spoil  used  to  construct  the 
bench  for  an  underground  mine  will 
later  be  used  to  reclaim  the  face-up  area 
when  the  underground  mine  is  finished. 
That  is,  the  bench  will  be  regraded  to 
cover  the  mine  entry  and  eliminate  any 
highwall  once  mining  is  completed  and 
the  bench  is  no  longer  needed  for  mine 
offices,  parking  Ipts,  equipment  storage, 
conveyor  belts,  and  other  mining-related 
purposes.  Consequently,  this  paragraph 
of  tbe  regulations  does  not  belong  in  a 
section  devoted  to  disposal  of  excess 
spoil. 

We  are  not  proposing  to  move  these 
requirements  to  another  part  of  our  rules 
because  we  do  not  find  it  necessary  to 
impose  the  design  requirements  for 
excess  spoil  fills  (which  are  permanent 
structures)  on  temporary  spoil  storage 
structures  and  support  facilities,  such  as 
the  benches  to  which  30  CFR  817.71(k) 
applies.  Nor  do  we  find  it  necessary  or 
appropriate  to  limit  these  benches  to 
400  feet  in  length.  Bench  length  and 
configuration  are  more  appropriately 
determined  by  operational,  topographic, 
geologic,  and  other  site-specific 
considerations.  However,  the  regulatory 
authority  has  the  right  to  impose  design 
and  construction  requirements  on  a 
case-by-case  basis  when  it  determines 
that  those  requirements  are  a  necessary 
prerequisite  to  making  the  permit 
application  approval  findings  specified 
in  30  CFR  773.15.  We  seek  comment  on 
(1)  whether  this  approach  is  adequate  to 
accomplish  the  purposes  and 
requirements  of  SMCRA,  (2)  whether  we 
should  codify  the  preceding  sentence 
concerning  tbe  right  of  the  regulatory 
authority  to  impose  requirements,  or  (3) 
whether  more  specific  rules  are  needed 
or  appropriate. 

K.  What  does  tbe  phrase  “to  the  extent 
possible”  mean  in  these  rules? 

The  requirements  of  sections 
515(b)(10)(B)(i),  515(b)(24),  516(b)(9)(B), 
and  516(b)(ll)  of  SMCRA  apply  “to  the 
extent  possible.”  Most  of  the  rules  that 


we  are  proposing  today  include  similar 
language  because  they  are  based  upon 
those  provisions  of  the  Act.  Given  the 
wide  array  of  circumstances  to  which 
these  requirements  apply  and  the 
paucity  of  legislative  history,  we  have 
elected  not  to  propose  a  definition  of  the 
phrase  “to  the  extent  possible”  as  part 
of  this  rulemaking  (although,  as 
discussed  below,  we  propose  to  clarify 
that  in  the  context  of  the  analysis  of 
alternatives  for  excess  spoil  fills,  refuse 
piles,  and  coal  mine  waste 
impoundments,  the  term  requires 
consideration  of  cost,  logistics,  and 
technology).  Instead,  we  and  the  State 
regulatory  authorities  will  continue  to 
determine  the  meaning  of  that  phrase  on 
a  case-by-case  basis  in  a  manner 
consistent  with  section  102(f)  of 
SMCRA.  That  section  of  the  Act 
provides  that  one  of  the  purposes  of 
SMCRA  is  to  “assure  that  the  coal 
supply  essential  to  the  Nation’s  energy 
requirements  and  to  its  economic  and 
social  well-being  is  provided  and  strike 
a  balance  between  protection  of  the 
environment  and  agricultural 
productivity  and  the  Nation’s  need  for 
coal  as  an  essential  source  of  energy.” 

In  addition,  section  515(b)(1)  of 
SMCRA  requires  that  surface  coal 
mining  operations  be  conducted  “so  as 
to  maximize  the  utilization  and 
conservation  of  the  solid  fuel  resource 
being  recovered  so  that  reaffecting  the 
land  in  the  future  through  surface  coal 
mining  can  be  minimized.”  We  believe 
that  the  “to  the  extent  possible”  clause 
in  paragraphs  (b)(10)(B)(i)  and  (24)  of 
section  515  of  SMCRA  serves  in  part  to 
allow  balancing  the  environmental 
protection  requirements  of  those 
paragraphs  with  the  maximum  coal 
recovery  performance  standard  in 
section  515(b)(1). 

Nothing  in  this  discussion  should  be 
construed  as  meaning  that  the 
regulatory  authority  may  approve  use  of 
a  less  environmentally  protective 
technique  or  alternative  solely  because 
an  applicant  pleads  poverty  or  argues 
that  use  of  a  less  envirorunentally 
damaging  technique  or  alternative 
would  be  more  costly.  To  do  so  would 
be  inconsistent  with  both  the  language 
and  purpose  of  sections  515(b)(10)(B)(i), 
515(b)(24),  516(b)(9)(B),  and  516(b)(ll) 
of  SMCRA,  all  of  which  also  require  use 
of  the  “best  technology  currently 
available.”  Specifically,  those 
provisions  of  the  Act  specify  that  their 
requirements  must  be  achieved  “to  the 
extent  possible  using  the  best 
technology  currently  available.”  Persons 
considering  a  potential  coal  mining 
operation  may  include  the  costs  of 
adopting  particular  technologies  as  one 
factor  in  determining  what  is  possible 
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although  they  may  not  reject  an 
environmentally  protective  alternative 
solely  on  the  basis  of  cost.  Similarly,  as 
part  of  its  responsibility  to  balance  coal 
production  with  environmental 
protection,  the  regulatory  authority 
should  not  rely  solely  upon  cost 
considerations  in  determining  the 
meaning  of  “to  the  extent  possible.” 

Proposed  30  CFR  780.25(d)(1), 
780.35(a)(3),  780.16(d)(1),  and 
784.19(a)(3),  require  that  permit 
applicants  conduct  an  analysis  of 
alternatives  for  excess  spoil  fills  and 
coal  mine  waste  disposal  structures. 
Those  rules  provide  that,  to  the  extent 
possible,  permit  applicants  must  select 
the  alternative  that  would  have  the  least 
overall  adverse  environmental  impact. 
The  interpretation  of  “possible” 
required  under  those  proposed  rules  is 
similar  to  the  way  that  the  term 
“practicable”  is  applied  under  40  CFR 
230.10(a)(2)  for  purposes  of  section  404 
of  the  Clean  Water  Act.  That  is,  the 
proposed  rules  state  that  an  alternative 
is  possible  if  it  is  capable  of  being  done 
after  consideration  of  cost,  logistics,  and 
available  technology.  The  rules  further 
clarify  that  the  least  costly  alternative 
may  not  be  selected  under  this  standard 
at  the  expense  of  environmental 
protection  solely  on  the  basis  of  cost. 

We  recognize  that  the  proposed 
clarification  is  subjective  and  we  invite 
comment  on  whether  it  could  or  should 
be  made  more  objective. 

On  January  7,  2004,  69  FR  1036,  1047, 
we  proposed  to  adopt  a  similar  phrase 
(“to  the  maximum  extent  possible”)  as 
part  of  30  CFR  780.18(b)(3).  Several 
commenters  suggested  that  we  replace 
“possible”  with  “practicable”  or 
“technologically  and  economically 
feasible.”  Other  commenters  stated  that 
the  proposed  language  was  too  vague, 
but  they  did  not  provide  suggested 
replacement  language. 

In  this  proposed  rule,  we  are  not 
proposing  any  of  the  previous 
commenters’  suggestions  for  several 
reasons.  First,  “possible”  is  the  term  * 
used  in  the  pertinent  sections  of 
SMCRA.  Therefore,  it  is  the  term  that 
should  be  used  in  the  regulations 
implementing  those  sections  of  the  Act. 
Second,  the  replacement  language 
suggested  by  several  commenters  is  no 
less  vague  or  more  specific  than 
“possible.”  However,  we  acknowledge 
that  a  more  specific  approach  might  be 
desirable  and  we  welcome  additional 
suggestions  on  how  we  could  define  the 
phrase  “to  the  extent  possible.” 

We  also  received  a  comment 
suggesting  that,  to  reduce  ambiguity,  we 
propose  to  incorporate  40  CFR  230.70 
through  230.75  (part  of  the  Clean  Water 
Act  Section  404(b)(1)  Guidelines)  as  part 


of  our  rules.  Our  review  indicates  that 
40  CFR  230.70  through  230.75  would 
have  relatively  little  relevance  to  surface 
coal  mining  and  reclamation  operations, 
but  we  invite  comment  on  whether 
incorporation  of  those  Clean  Water  Act 
rules  would  be  appropriate. 

L.  What  does  the  phrase  “best 
technology  currently  available”  mean  in 
these  rules? 

Our  regulations  at  30  CFR  701.5 
define  “best  technology  currently 
available”  to  mean — 

equipment,  devices,  systems,  methods,  or 
techniques  which  will  (a)  prevent,  to  the 
extent  possible,  additional  contributions  of 
suspended  solids  to  stream  flow  or  runoff 
outside  the  permit  area,  but  in  no  event  result 
in  contributions  of  suspended  solids  in 
excess  of  requirements  set  by  applicable  State 
or  Federal  laws;  and  (b)  minimize,  to  the 
extent  possible,  disturbances  and  adverse 
impacts  on  fish,  wildlife  and  related 
environmental  values,  and  achieve 
enhancement  of  those  resources  where 
practicable.  The  term  inqlu^l^  equipment, 
devices,  systems,  metj|dd5,  pr  techniques 
which  are  currently  avail^lfe^^nywhere  as 
determined  by  the  Director,'  ev'en  if  they  are 
not  in  routine  use.  The  term  includes,  but  is 
not  limited  to,  construction  practices,  siting 
requirements,  vegetative  selection  and 
planting  requirements,  animal  stocking 
requirements,  scheduling  of  activities  and 
design  of  sedimentation  ponds  in  accordance 
with  30  CFR  parts  816  and  817.  Within  the 
constraints  of  the  permanent  program,  the 
regulatory  authority  shall  have  the  discretion 
to  determine  the  best  technology  currently 
available  on  a  case-by-case  basis,  as 
authorized  by  the  Act  and  this  chapter. 

We  are  not  proposing  to  revise  that 
definition.  It  is  a  definition  that  clearly 
embraces  a  wide  range  of  activities, 
including  those  that  may  not  be  in 
routine  use,  if  the  regulatory  authority 
determines  they  are  currently  available 
and  will  work.  As  such,  it  is  sufficiently 
flexible  to  include  new  techniques 
developed  over  time  that  were  not 
contemplated  or  in  use  at  the  time  the 
definition  was  promulgated.  Similarly, 
it  is  sufficiently  flexible  to  include 
techniques  that  are  not  contemplated  or 
in  use  today.  Consequently,  we  cannot 
state  with  specificity  what  measures 
would  constitute  the  best  technology 
currently  available  in  all  situations. 

Our  regulations  at  30  CFR  816.45  and 
81 7.45  address  sediment  control  / 
measures  and  requirements  for  all 
surface  coal  mining  and  reclamation 
operations.  Paragraph  (a)(1)  of  those 
sections  reiterates  the  requirements  of 
sections  515(h)(10)(B)(i)  and 
516(hJ(9)(B)  of  SMCRA  concerning 
prevention  of  additional  contributions 
of  suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area. 
Paragraph  (b)  of  those  rules  lists  various 


measures  that  may  be  employed  to 
accomplish  the  sediment  control 
requirements  of  paragraph  (a). 

At  one  time,  paragraph  (b)(2)  of  30 
CFR  816.46  and  817.46  prescribed 
siltation  structures  (sedimentation 
ponds  and  other  treatment  facilities 
with  point-source  discharges)  as  the  best 
technology  currently  available  for 
sediment  control.  However,  that 
paragraph  was  struck  down  upon 
judicial  review  because  the  court  found 
that  we  did  not  articulate  a  sufficient 
basis  for  the  rule  under  the 
Administrative  Procedure  Act.  In 
particular,  the  court  held  that  the 
preamble  to  the  rulemaking  did  not 
adequately  discuss  the  benefits  and 
drawbacks  of  siltation  structures  and 
alternative  sediment  control  methods 
and  did  not  enable  the  court  “to  discern 
the  path  taken  by  [the  Secretary]  in 
responding  to  commenters”  concerns” 
that  siltation  structures  in  the  West  are 
not  the  best  technology  currently 
available.  See  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  Bound 
III,  620  F.  Supp.  1519,  1566-1568 
(D.D.C.  July  15,  1985).  Consequently,  on 
November  20,  1986  (51  FR  41961),  we 
suspended  the  regulations  that  the  court 
struck  down. 

On  November  13,  1990  (55  FR  47430- 
47435),  we  projjosed  to  revise  30  CFR 
816.45,  817.45,  816.46(b)(2),  and 
817.46(b)(2)  to  reestablish  siltation 
structures  as  the  best  technology 
currently  available  for  sediment  control 
on  surface  coal  mining  and  reclamation 
operations  in  areas  receiving  more  than 
26  inches  of  average  annual 
precipitation.  Regulatory  authorities  in 
areas  with  less  than  that  amount  of 
precipitation  would  have  been  able  to 
specify  alternative  sediment  control 
measures  as  the  best  technology 
currently  available  through  the  program 
amendment  process.  Most  commenters 
opposed  that  approach  and  we  never 
adopted  the  proposed  rule,  in  part 
because  it  could  have  inhibited  the 
development  and  implementation  of 
new  and  innovative  practices  to  control 
sediment.  We  decided  that  the 
regulatory  authority  should  retain  the 
discretion  to  determine  what  sediment 
control  practices  constitute  the  best 
technology  currently  available.  Our 
decision  not  to  adopt  the  1990  proposed 
rule  meant  that  the  1986  suspension 
remained  in  place.  As  part  of  this 
proposed  rule,  we  are  proposing  to 
remove  the  suspended  rules  to 
minimize  the  potential  for  confusion  on 
the  part  of  persons  reading  the  Code  of 
Federal  Regulations. 

In  addition  to  the  definition  of  best 
technology  currently  available  in  30 
CFR  701.5  and  the  sediment  control 
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regulations  at  30  CFR  816.45  and  817.45 
discussed  above,  the  legislative  history 
of  section  515(b)(15)(B)(i)  of  SMCRA 
provides  some  guidance  as  to  what 
measures  Congress  considered  to  be  the 
best  technology  currently  available  at 
that  time  to  control  sedimentation  from 
minesites: 

Similarly,  technology  exists  to  prevent 
increased  sediment  loads  resulting  from 
mining  from  reaching  streams  outside  the 
permit  area.  Sediment  or  siltation  control 
systems  are  generally  designed  on  a  mine-by- 
mine  basis  which  could  involve  several 
drainage  areas  or  on  a  small-drainage-area 
basis  which  may  serve  several  mines.  There 
are  a  number  of  different  measures  that  when 
applied  singly  or  in  combination  can  remove 
virtually  all  sediment  or  silt  resulting  from 
the  mining  operation.  A  range  of  individual 
siltation  control  measures  includes:  erosion 
and  sediment  control  structures,  chemical 
soil  stabilizers,  mulches,  mulch  blankets,  and 
special  control  practices  such  as  adjusting 
the  timing  and  sequencing  of  earth 
movement,  pumping  drainage,  and 
establishing  vegetative  filter  strips. 

H.R.  Rep.  No.  95-218  at  114  (April  22, 1977). 

Furthermore,  in  Directive  TSR-3, 
“Sediment  Control  Using  the  Best 
Technology  Currently  Available,”  dated 
November  2,  1987,  we  state  that  we 
anticipate  “that  in  most  cases 
sedimentation  ponds  or  some  other 
siltation  structure  will  be  BTCA  [the 
best  technology  currently  available]”  for 
sedimentation  control.  Finally,  the 
preanible  to  the  1990  proposed  rule  lists 
numerous  literature  resources 
concerning  the  best  technology 
currently  available  for  sedimentation 
control.  See  the  footnotes  at  55  FR 
47431-47433,  November  13,  1990.  The 
preamble  notes  that  “[t]he  effectiveness 
of  specific  practices  may  be  restricted  to 
specific  areas  and  be  dependent  upon 
variables  such  as  geomorphology, 
hydrology,  climate  and  engineering 
design.”  Id.  at  47342,  col.  1. 

As  previously  noted,  SMCRA  does  not 
limit  use  of  the  term  “best  technology 
currently  available”  to  the  sediment 
control  requirements  of  sections 
515(b)(10)(B)(i)  and  516(b)(9)(B). 
Sections  515(b)(24)  and  516(b)(ll)  of 
SMCRA  also  require  use  of  the  best 
technology  currently  available  to 
minimize  disturbances  and  adverse 
impacts  on  fish,  wildlife,  and  related 
environmental  values.  Sections 
515(b)(24)  and  516(b)(ll)  are  primarily 
implemented  by  30  CFR  816.97  and 
817.97,  which  reiterate  and  expand 
upon  the  statutory  requirement  to  use 
the  best  technology  currently  available 
to  protect  and  enhance  (where 
practicable)  fish,  wildlife,  and  related 
environmental  values.  Like  the  other 
regulations  discussed  in  this  part  of  the 
preamble,  those  requirements  and  the 


related  permitting  requirements  at  30 
CFR  780.16  and  784.21  apply  to  all 
aspects  of  surface  coal  mining  and 
reclamation  operations,  including  those 
activities  that  would  not  be  subject  to 
the  prohibition  on  disturbance  of  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States  under  our 
proposed  revisions  to  30  CFR  816.57 
and  817.57. 

The  preamble  to  30  CFR  816.97(a)  and 
817.97(a)  states  that  those  rules  “allow 
an  operator  to  consult  any  technical 
authorities  on  conservation  methods  to 
assure  their  compliance  with  the 
statutory  requirement  for  use  of  the  best 
technology  currently  available.”  48  FR 
30317,  June  30, 1983.  We  anticipate  that 
State  and  Federal  fish  and  wildlife,  land 
management,  and  conservation  agencies 
will  be  a  useful  resource  in  assisting  the 
permittee  and  the  regulatory  authority 
in  determining  the  best  technology 
currently  available  under  30  CFR 
780.16,  784.21,  816.97(a),  and  817.97(a). 
For  example,  the  Bureau  of  Land 
Management  within  the  U.S. 

Department  of  the  Interior  has 
developed  best  management  practices 
relating  to  stream  crossings  (see  http:// 
WWW. him.gov/wofst/ en/prog/ energy/ 
oiI_and_gas/ 

best_management_practices/ 
technicaljnformation.html)  and  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  published  “The  Practical  Guide  to 
Reclamation  in  Utah”  (see  https:// 
fs.  ogm .  u  tah  .gov/PUB/MlNES/ 
CoaI_Related/RecMan/ 
RecIamation_ManuaI.pdf).  Chapter  2  of 
the  latter  document  discusses  stream 
restoration  and  streambank 
bioengineering. 

Other  measures  that  might  constitute 
best  technology  currently  available  for 
both  sedimentation  control  and 
minimization  of  adverse  impacts  to  fish, 
wildlife,  and  related  environmental 
values  include  analysis  of  alternatives 
during  the  mine  planning  process; 
mining  and  reclamation  techniques,  and 
facility  construction  and  operational 
considerations.  In  some  cases,  the  best 
technology  currently  available  may 
consist  primarily  of  minimizing  the 
amount  of  land  and  waters  affected.  We 
anticipate  that  the  analysis  of 
alternatives  and  site  selection 
requirements  of  30  CFR  780.25(d), 
784.16(d),  780.35(a),  and  784.19(a) 
would  be  the  primary  means  of 
demonstrating  use  of  the  best 
technology  currently  available  for 
disposal  of  excess  spoil  and  coal  mine 
waste,  although  construction 
methodology  and  mining  and 
reclamation  techniques  also  may  be 
significant,  as  discussed  in  Part  VI.D.  of 


this  preamble  with  respect  to  proposed 
30  CFR  780.35(a)(4),  for  example. 

VII.  Are  we  considering  any 
alternatives  to  this  proposed  rule? 

Yes.  The  draft  environmental  impact 
statement  for  this  proposed  rule 
includes  an  analysis  of  five  rulemaking 
alternatives,  which  are  summarized 
below.  The  proposed  rule  that  we  are 
publishing  today  reflects  Alternative  1 , 
which  is  our  preferred  alternative. 
However,  we  invite  comment  on 
whether  we  should  adopt  all  or  part  of 
the  other  alternatives  or  variemts  thereof 
in  lieu  of  all  or  part  of  the  proposed 
rule. 

A.  No  Action  Alternative 

Under  this  alternative,  we  would  not 
adopt  any  new  or  revised  rules.  The 
current  regulations  applicable  to  excess 
spoil  generation,  coal  mine  waste 
disposal,  fill  construction,  and  stream 
buffer  zones  would  remain  unchanged. 

B.  Alternative  1 ;  Preferred  Alternative 

This  is  the  alternative  that  we  are 
proposing  to  adopt  in  this  proposed 
rule.  In  short,  under  this  alternative,  we 
would  revise  our  rules  to — 

•  Require  the  permit  applicant  to 
demonstrate  that  the  operation  has  been 
designed  to  minimize  the  volume  of 
excess  spoil  to  the  extent  possible. 

•  Require  that  excess  spoil  fills  be 
designed  and  constructed  to  be  no  larger 
than  needed  to  accommodate  the 
anticipated  volume  of  excess  spoil  that 
the  proposed  operation  will  generate. 

•  Require  that  permit  applicants  for 
operations  that  would  generate  excess 
spoil  develop  various  alternative  excess 
spoil  disposal  plans  in  which  the  size, 
numbers,  configuration,  and  locations  of 
the  fills  vary;  submit  an  analysis  of  the 
environmental  impacts  of  those 
alternatives;  and  select  the  alternative 
with  the  least  overall  adverse 
environmental  impact  or  demonstrate  to 
the  satisfaction  of  the  regulatory 
authority  why  implementation  of  that 
alternative  is  not  possible. 

•  Require  that  excess  spoil  fills  be 
constructed  in  accordance  with  the 
plans  approved  in  the  permit  and  in  a 
manner  that  minimizes  disturbances  to 
and  adverse  impacts  on  fish,  wildlife, 
and  related  environmental  values  to  the 
extent  possible,  using  the  best 
technology  currently  available. 

•  Require  that  permit  applicants  for 
operations  that  would  include  coal  mine 
waste  disposal  structures  identify 
alternative  disposal  methods  and 
alternative  locations  for  any  disposal 
structures;  analyze  the  viability  and 
environmental  impacts  of  each 
alternative;  and  select  the  alternative 
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with  the  least  overall  adverse 
environmental  impact  or  demonstrate  to 
the  satisfaction  of  the  regulatory 
authority  why  implementation  of  that 
alternative  is  not  possible. 

•  Revise  the  stream  buffer  zone  rules 
to  apply  to  all  waters  of  the  United 
States  and  modify  the  permit 
application  requirements  accordingly: 
identify  those  activities  that  are  not 
subject  to  the  prohibition  on  conducting 
mining  and  reclamation  activities  on  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States;  consolidate 
and  revise  requirements  for  stream- 
channel  diversions  in  30  CFR  816.43 
and  817.43,  and  replace  the  existing 
findings  regarding  stream  water  quantity 
and  quality  and  State  and  Federal  water 
quality  standards  with  language  that 
better  correlates  with  the  underlying 
provisions  of  SMCRA  (paragraphs 
(bKl0)(B)(i)  and  (24)  of  section  515  and 
paragraphs  (b)(9)(B)  and  (11)  of  section 
516). 

At  the  suggestion  of  one  of  the 
agencies  with  which  we  consulted  in 
developing  our  proposed  rule,  we  also 
seek  comment  on  a  variant  of  this 
alternative,  which,  like  the  proposed 
rule,  would  revise  the  buffer  zone  rule 
to  apply  to  all  waters  of  the  United 
States,  not  just  to  perennial  and 
intermittent  streams.  Like  the  proposed 
rule,  it  would  eliminate  paragraph  (a)(2) 
of  existing  30  CFR  816.57  and  817.57, 
which  contains  a  requirement  for  a 
finding  that  stream-channel  diversions 
will  comply  with  30  CFR  816.43  or 
817.43.  This  finding  is  unnecessary 
because  the  referenced  rules  already 
apply  to  all  diversions,  not  just  to 
stream-channel  diversions.  Also,  as  in 
the  proposed  rule,  paragraph  (b)  of 
existing  30  CFR  816.57  and  817.57, 
which  requires  that  buffer  zones  be 
marked,  would  be  deleted  and  merged 
with  our  other  signs  and  markers 
requirements  at  30  CFR  816.11(e)  and 
817.11(e). 

However,  the  variant  otherwise  would 
retain  much  of  the  existing  stream  buffer 
zone  rule  language  at  30  CFR  816.57(a) 
and  817.57(a),  with  several 
modifications.  The  first  modification 
would  revise  paragraph  (a)(1),  which 
currently  requires  that  the  regulatory 
authority  find  that  the  “mining 
activities  will  not  cause  or  contribute  to 
the  violation  of  applicable  State  or 
Federal  water  quality  standards,  and 
will  not  adversely  affect  the  water 
quantity  and  quality  or  other 
environmental  resources  of  the  stream,” 
by  inserting  the  clause  “as  indicated  by 
issuance  of  a  certification  under  section 
401  of  the  Clean  Water  Act  or  a  permit, 
under  section  402  or  404  of  the  Clean 
Water  Act”  after  “State  or  Federal  water 


quality  standards,”  by  replacing  the 
phrase  “adversely  affect”  with 
“significantly  degrade,”  and  by 
replacing  the  phrase  “of  the  stream” 
with  “of  the  waters  outside  the  permit 
area.”  In  addition,  this  variant  would 
add  a  new  finding  that  would  require 
minimization  of  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
other  related  environmental  values  of 
the  waters  to  the  extent  possible  using 
the  best  technology  currently  available. 

Under  the  variant,  the  revised  rule  at 
30  CFR  816.57  would  read  as  follows; 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  section,  no  land  within  100  feet  of  waters 
of  the  United  States  may  be  disturbed  by 
surface  mining  activities. 

(b)  The  regulatory  authority  may 
specifically  authorize  surface  mining 
activities  closer  to,  or  through,  waters  of  the 
United  States  only  upon  finding  that  those 
activities — 

(1)  Would  not  cause  or  contribute  to  the 
violation  of  applicable  State  or  Federal  water 
quality  standards,  as  indicated  by  issuance  of 
a  certification  under  section  401  of  the  Clean 
Water  Act  or  a  permit  under  section  402  or 
404  of  the  Clean  Water  Act; 

(2)  Would  not  significantly  degrade  the 
water  quantity  or  quality  or  other 
environmental  resources  of  the  waters 
outside  the  permit  area;  and 

(3)  Would  minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and  other 
related  environmental  values  of  the  waters  to 
the  extent  possible  using  the  best  technology 
currently  available. 

Apart  from  its  expansion  to  include 
all  waters  of  the  United  States,  this 
variant  would  largely  preserve  the  status 
quo  in  terms  of  application  of  the 
existing  stream  buffer  zone  rules.  The 
revised  rule  language  would  be  more 
consistent  than  the  existing  rule 
language  with  the  historical  application 
of  the  1983  stream  buffer  zone  rules  and 
related  appellate  court  decisions,  which 
we  discussed  earlier  in  Part  III.D.  of  this 
preamble.  The  change  from  “adversely 
affect”  to  “significantly  degrade”  would 
replace  language  of  uncertain 
provenance  with  language  similar  to 
that  found  in  the  regulations  at  40  CFR 
230.10(c)  implementing  section  404  of 
the  Clean  Water  Act,  which  pertains  to 
placement  of  dredged  or  fill  materials  in 
waters  of  the  United  States.  The 
proposed  new  finding  in  paragraph 
(a)(3)  would  reiterate  the  requirements 
of  section  515(b)(24)  of  SMCRA. 

This  variant  would  include  numerous 
references  to  Clean  Water  Act-related 
procedures  and  terminology.  It  would 
not  as  closely  reflect  the  language  and 
requirements  of  the  underlying 
provisions  of  SMCRA  as  would  the 
proposed  rule.  We  seek  comment  on  the 
benefits  and  drawbacks  of  this  variant  as 
contrasted  with  the  buffer  zone  rule 


changes  that  we  are  proposing.  In 
particular,  we  invite  comment  on  the 
extent  to  which  our  rules  can  or  should 
incorporate  broad  references  to  Clean 
Water  Act  requirements  and  use  Clean 
Water  Act  terminology  in  place  of 
SMCRA  terminology.  We  also  invite 
comment  on  whether  and  how  our 
preferred  alternative  and  this  variant 
differ  in  terms  of  impact  on  the  ability 
of  proposed  surface  coal  mining  and 
reclamation  operations  to  qualify  for  a 
nationwide  permit  under  section  404  of 
the  Clean  Water  Act. 

C.  Alternative  2:  January  7,  2004, 
Proposed  Rule 

Under  this  alternative,  we  would 
revise  our  regulations  in  a  manner 
similar  to  that  set  forth  in  our  January 
7,  2004,  proposed  rule  (69  FR  1036).  In 
essence,  the  changes  to  our  excess  spoil 
regulations  would  be  generally 
analogous  to  the  changes  described  in 
Alternative  1,  but  we  would  not  make 
similar  changes  to  our  coal  mine  waste 
disposal  rules.  With  respect  to  the 
stream  buffer  zone  rules,  we  would 
retain  the  prohibition  on  disturbance  of 
land  within  100  feet  of  a  perennial  or 
intermittent  stream,  but  alter  the 
findings  that  the  regulatory  authority 
must  make  before  granting  a  variance  to 
this  requirement.  The  revised  rule 
would  replace  the  Clean  Water  Act- 
oriented  findings  in  the  existing  rule 
with  a  requirement  that  the  regulatory 
authority  find  in  writing  that  the 
activities  will,  to  the  extent  possible, 
use  the  best  technology  currently 
available  to  prevent  additional 
contributions  of  suspended  solids  to  the 
section  of  stream  within  100  feet 
downstream  of  the  mining  activities, 
and  outside  the  area  affected  by  mining 
activities:  and  minimize  disturbances 
and  adverse  impacts  on  fish,  wildlife, 
and  other  related  environmental  values 
of  the  stream. 

Under  this  alternative,  the  revised 
rule  would  apply  to  all  activities. 
Persons  seeking  to  conduct  surface 
mining  activities  (or,  for  underground 
mines,  surface  activities)  on  the  surface 
of  lands  within  the  buffer  of  protected 
waters  would  have  to  seek  and  obtain  a 
variance  from  the  regulatory  authority 
in  all  cases.  There  would  be  no 
categorical  exceptions  for  certain 
activities  as  there  are  under  Alternative 
1. 

D.  Alternative  3:  Change  Only  the 
Excess  Spoil  Regulations 

Under  this  alternative,  we  would 
revise  our  excess  spoil  regulations  as 
described  in  Alternative  1.  We  would 
not  revise  our  coal  mine  waste  disposal 
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rules  or  the  stream  buffer  zone 
regulations. 

E.  Alternative  4:  Change  Only  the 
Stream  Buffer  Zone  Regulations 

Under  this  alternative,  we  would 
revise  our  stream  buffer  zone 
regulations  as  described  in  Alternative 
1.  We  would  not  revise  our  excess  spoil 
or  coal  mine  waste  disposal  regulations. 

VIII.  How  do  I  submit  comments  on  the 
proposed  rule? 

General  Guidance 

We  will  review  and  consider  all 
comments  that  we  receive,  but  the  most 
helpful  comrftents  and  the  ones  most 
likely  to  influence  the  final  rule  are 
those  that  include  citations  to  and 
analyses  of  SMCRA,  its  legislative 
history,  its  implementing  regulations, 
case  law,  other  pertinent  Federal  laws  or 
regulations,  technical  literatmre,  or  other 
relevant  publications  or  that  involve 
personal  experience.  Your  comments 
should  reference  a  specific  portion  of 
the  proposed  rule  or  preamble,  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  explain  the  reason  for 
any  recommended  change  or  objection, 
and  include  supporting  data  when 
appropriate. 

Please  include  the  rule  identification 
number  “RIN  1029-AC04”  at  the 
beginning  of  all  written  comments.  We 
will  log  all  comments  that  are  received 
prior  to  the  close  of  the  comment  period 
into  the  docket  for  this  rulemaking; 
however,  we  cannot  ensure  that 
comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or  at 
locations  other  than  those  listed  above 
(see  ADDRESSES)  will  be  included  in  the 
docket  for  this  rulemaking  or  considered 
in  the  development  of  a  final  rule. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Public  Hearings 

We  will  hold  a  public  hearing  on  the 
proposed  rule  only  if  we  receive  a 
request  to  do  so  from  more  than  one 
person.  We  will  announce  the  time, 
date,  and  address  for  any  hearing  in  the 
Federal  Register  at  least  7  days  before 
the  hearing. 


If  you  wish  to  testify  at  a  hearing 
please  contact  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT,  either 
orally  or  in  writing,  by  4:30  p.m.. 

Eastern  time,  on  September  24,  2007.  If 
no  one  expresses  an  interest  in  testifying 
at  a  hearing  by  that  date,  we  will  not 
hold  a  hearing.  If  only  one  person 
expresses  an  interest,  we  will  hold  a 
public  meeting  rather  than  a  hearing. 

We  will  place  a  summary  of  the  public 
meeting  in  the  docket  for  this 
rulemaking. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  but  wish  to  do 
so,  you  will  be  allowed  to  testify  after 
the  scheduled  speakers.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard.  To  assist  the  transcriber  and 
ensme  an  accurate  record,  we  request,  if 
possible,  that  each  person  who  testifies 
at  a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  testimony. 

Public  meeting:  We  may  hold  a  public 
meeting  in  place  of  a  public  hearing  if 
there  is  only  limited  interest  in  a 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  proposed  rule,  you  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  meetings  will 
be  open  to  the  public  and,  if 
appropriate,  we  will  post  notice  of  the 
meetings.  We  will  include  a  written 
summary  of  the  meeting  in  the  docket 
for  this  rulemaking. 

IX.  Procedural  Matters  and  Required 
Determinations 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  proposed  rule  is  considered  a 
“significant  regulatory  action”  under 
Executive  Order  12866  and  is  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  because  it  may  raise 
novel  legal  or  policy  issues,  as 
discussed  in  the  preamble. 

With  respect  to  other  determinations 
required  under  Executive  Order  12866 — 

a.  This  rule  would  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy.  It  would  not  adversely  affect 
in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  The  revisions  contained 
in  the  rule  are  intended  to  (1)  minimize 
the  adverse  environmental  impacts 
stemming  from  the  construction  of 
excess  spoil  fills  and  coal  mine  waste 
impoundments  and  fills,  and  (2)  clarify 


the  circumstances  in  which  the 
prohibition  in  the  buffer  zone  rule 
applies.  The  revisions  are  not  expected 
to  have  an  adverse  economic  impact  on 
states  and  Indian  tribes  or  the  regulated 
industry. 

Some  of  the  regulatory  changes  will 
result  in  an  increase  in  the  costs  and 
burdens  placed  on  coal  operators  and 
primacy  states.  We  preliminarily 
estimate  that  the  total  annual  cost 
increase  for  operators  would  be 
approximately  $240,500,  while  the  total 
annual  cost  increase  for  primacy  states 
would  be  approximately  $24,200.  These 
increases  are  a  result  of  the  requirement 
to  document  the  analyses  and  findings 
required  by  the  revised  rules.  The  cost 
increases  will  principally  affect  those 
coal  operators  and  states  (Kentucky, 
Virginia,  and  West  Virginia)  located  in 
the  steep-slope  terrain  of  the  central 
Appalachian  coalfields,  where  the  bulk 
of  excess  spoil  is  generated.  Because  all 
regulatory  authorities  in  the 
Appalachian  coalfrelds  have 
implemented  policies  to  minimize  the 
volume  of  excess  spoil  disposed  of 
outside  the  mined-out  area,  we  expect 
no  significant  additional  costs  of 
implementing  these  regulatory  changes 
other  than  those  associated  with  the 
alternatives  analysis  required  for  the 
disposal  of  excess  spoil  and  coal  mine 
waste.  Because  of  the  preliminary 
nature  of  this  assessment,  the  agency 
will  conduct  a  more  comprehensive 
analysis  to  assess  the  effect  of  this  rule 
for  the  final  rule  stage.  We  request 
comments,  specifically  studies  or  data, 
that  would  inform  the  agency  on  the 
effects  of  this  rule. 

b.  This  rule  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

c.  This  rule  would  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

B.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  considered 
a  significant  energy  action  under 
Executive  Order  13211.  The  revisions 
contained  in  this  proposed  rule  would 
not  have  a  significant  effect  on  the 
supply,  distribution,  or  use  of  energy. 

C.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 

certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  For  the  reasons 
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previously  stated,  the  revisions  would 
not  be  expected  to  have  an  adverse 
economic  impact  on  the  regulated 
industry  including  small  entities. 

Further,  the  rule  would  produce  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  For  the  reasons  stated 
above,  the  proposed  rule  would  not^ — 

a.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

b.  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions. 

c.  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

E.  Unfunded  Mandates 

This  proposed  rule  would  not  impose 
an  unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  would  not  have  a  significant  or 
unique  effect  on  state,  tribal,  or  local 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1534)  is  not 
required. 

F.  Executive  Order  12630 — Takings 

Because  of  the  nature  of  the  rules  that 
would  be  revised,  the  proposed  rule 
would'not  have  significant  takings 
implications. 

G.  Executive  Order  13132 — Federalism 

For  the  reasons  discussed  above,  the 
proposed  rule  would  not  have 
significant  federalism  implications. 
Consequently,  there  is  no  need  to 
prepare  a  federalism  assessment. 

H.  Executive  Order  12988 — Civil  Justice 
Reform 

The  Office  of  the  Solicitor  for  the 
Department  of  the  Interior  has 
determined  that  this  proposed  rule 
would  not  unduly  burden  the  judicial 
system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Executive  Order. 


I.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

We  have  evaluated  the  potential 
effects  of  this  proposed  rule  on  federally 
recognized  Indian  tribes  and  have 
determined  that  its  provisions  would 
not  have  substantial  direct  effects  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

/.  Paperwork  Reduction  Act 

In  accordance  with  44  U.S.C.  3507(d), 
we  have  submitted  the  information 
collection  and  recordkeeping 
requirements  of  30  CFR  parts  780,  784, 
816,  and  817  to  OMB  for  review  and 
approval. 

30  CFR  Part  780 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan. 
OMB  Control  Number:  1029-0036. 
Summary:  Sections  507  and  508  of  the 
Act  contain  permit  application 
requirements  for  surface  coal  mining 
activities,  including  a  requirement  that 
the  application  include  an  operation 
and  reclamation  plan.  The  regulatory  . 
authority  uses  this  information  to 
determine  whether  the  proposed  surface 
coal  mining  operation  will  achieve  the 
environmental  protection  requirements 
of  the  Act  and  regulatory  program. 
Without  this  information,  OSM  and 
state  regulatory  authorities  could  not 
approve  permit  applications  for  surface 
coal  mines  and  related  facilities. 

Bureau  Form  Number:  None. 
Frequency  of  Collection:  Once. 
Description  of  Respondents: 
Applicants  for  surface  coal  mining 
permits  and  state  regulatory  authorities. 

Total  Annual  Respondents:  232 
applicants  and  24  state  regulatory 
authorities. 

Total  Annual  Burden  Hours:  168.871. 
Non-Labor  Cost  Burden:  $2,424,900. 

30  CFR  Part  784 

Title:  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan. 
OMB  Control  Number:  1029-0039. 
Summary:  Among  other  things, 
section  516(d)  of  SMCRA,  30  U.S.C. 
1266(d),  in  effect  requires  applicants  for 
permits  for  underground  coal  mines  to 
prepare  and  submit  an  operation  and 
reclamation  plan  for  coal  mining 
activities  as  part  of  the  application.  The 
regulatory  authority  uses  this 
information  to  determine  whether  the 
plan  will  achieve  the  reclamation  and 
environmental  protection  requirements 


of  the  Act  and  regulatory  program. 
Without  this  information,  OSM  and 
state  regulatory  authorities  could  not 
approve  permit  applications  for 
underground  coal  mines  and  related 
facilities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 
Description  of  Respondents: 

Applicants  for  underground  coal  mine 
permits  and  state  regulatory  authorities. 

Total  Annual  Respondents:  62 
applicants  and  24  state  regulatory 
authorities. 

Total  Annual  Burden  Hours:  21,761. 
Non-Labor  Cost  Burden:  $612,106. 

30  CFR  Parts  816  and  817  - 

Title:  Permanent  Program 
Performance  Standards — Surface  and 
Underground  Mining  Activities. 

OMB  Control  Number:  1029-0047. 
Summary:  Sections  515  and  516  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  provides  that 
permittees  conducting  coal  mining  and 
reclamation  operations  shall  meet  all 
applicable  performance  standards  of  the 
regulatory  program  approved  under  the 
Act.  The  information  collected  is  used 
'by  the  regulatory  authority  in 
monitoring  and  inspecting  surface  coal 
mining  activities  to  ensure  that  they  are 
conducted  in  compliance  with  the 
requirements  of  the  Act. 

Bureau  Form  Number:  None. 
Frequency  of  Collection:  Once,  on 
occasion,  quarterly  and  annually. 

Description  of  Respondents:  Coal 
mine  operators,  permittees,  permit 
applicants,  and  state  regulatory 
authorities. 

Total  Annual  Respondents:  4,764 
permittees  and  24  state  regulatory 
authorities. 

Total  Annual  Burden  Hours: 

1,039,351. 

Non-Labor  Cost  Burden:  $371,046. 
Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  SMCRA 
regulatory  authorities  to  implement 
their  responsibilities,  including  whether 
the  information  will  have  practical 
utility. 

(b)  The  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  collection  of 
information. 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

(d)  Ways  to  minimize  the  burden  of 
collection  on  the  respondents. 

Under  the  Paperwork  Reduction  Act, 
we  must  obtain  OMB  approval  of  all 
information  and  recordkeeping 
requirements.  No  person  is  required  to 
respond  to  an  information  collection 
request  unless  the  form  or  regulation 
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requesting  the  information  has  a 
currently  valid  OMB  control  (clearance) 
number.  These  numbers  appear  in 
sections  780.10,  784.10,  816.10,  and 
817.10  of  30  CFR  parts  780,  784,  816, 
and  817,  respectively.  To  obtain  a  copy 
of  our  information  collection  clearance 
requests,  contact  John  A.  Trelease  at 
(202)  208-2783  or  by  e-mail  at 
jtrelease@osmre.gov. 

By  law,  OMB  must  respond  to  us 
within  60  days  of  publication  of  this 
proposed  rule,  but  it  may  respond  as 
soon  as  30  days  after  publication. 
Therefore,  to  ensure  consideration  by 
OMB,  you  must  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  information 
collection  and  recordkeeping 
requirements  by  September  24,  2007  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer, 
via  e-mail  to 

OlRA_DOCKET@omb.eop.gov,  or  via 
facsimile  to  (202)  395-6566.  Also,  send 
a  copy  of  your  comments  to  John  A. 
Trelease,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Ave.,  NW.,  Room  202  SIB, 
Washington,  DC  20240,  or  electronically 
to  jtrelease@osmre.gov.  You  may  still 
send  comments  on  the  proposed 
rulemaking  to  us  until  4:30  p.m.. 

Eastern  time,  on  October  23,  2007. 

K.  National  Environmental  Policy  Act 

We  have  prepared  a  draft 
environmental  impact  statement  (DEIS) 
for  the  proposed  rule  in  accordance 
with  the  National  Environmental  Policy 
Act.  You  may  review  the  DEIS  for  this 
proposed  rule  online  at  http:// 
www.regulations.gov.  At  that  internet 
address,  the  document  is  listed  under 
“Office  of  Surface  Mining  Reclamation 
and  Enforcement.”  A  notice  aimouncing 
the  availabiltiy  of  the  DEIS  was 
published  in  this  edition  of  the  Federal 
Register.  That  notice  also  lists  OSM 
offices  and  public  libraries  in  Kentucky, 
Tennessee,  Virginia,  and  West  Virginia 
where  you  may  review  the  DEIS.  We 
will  complete  a  final  environmental 
impact  statement  and  make  a  finding  on 
the  significance  of  any  potential  impacts 
before  we  publish  a  final  rule. 

L.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

•  (1)  Are  the  requirements  in  the 

proposed  rule  clearly  stated? 


(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
but  shorter  sections  (a  “section”  appears 
in  bold  type  and  is  preceded  by  the 
symbol  “§  ”  and  a  numbered  heading; 
for  example,  “§  780.14  Operation  plan: 
Maps  and  plans.”)? 

(5)  Is  the  description  of  the  proposed 
rule  in  the  SUPPLEMENTARY  INFORMATION 
part  of  this  preamble  helpful  in 
understanding  the  proposed  rule? 

(6)  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Information  and  Regulatory 
Affairs,  Department  of  the  Interior, 

Room  7229,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  also 
e-mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

List  of  Subjects 

30  CFR  Part  780 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements,  Underground  mining. 

30  CFR  Part  816 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Surface  mining. 

30  CFR  Part  81 7 

Environmental  protection.  Reporting 
and  recordkeeping  requirements, 
Underground  mining. 

Dated:  August  3,  2007. 

C.  Stephen  Allred, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  30  CFR  parts  780,  784,  816,  and 
817  as  set  forth  below. 

PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

1.  The  authority  citation  for  part  780 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  16 
U.S.C.  470  et  seq. 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 


3.  Section  780.10  is  revised  to  read  as 
follows: 

§780.10  Information  collection. 

In  accordance  with  44  U.S.C.  3501  et 
seq.,  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part  and  assigned  clearance  number 
1029-0036.  Sections  507  and  508  of 
SMCRA  contain  permit  application 
requirements  for  surface  coal  mining 
activities,  including  a  requirement  that 
the  application  include  an  operation 
and  recleunation  plan.  The  regulatory 
authority  uses  this  information  to 
determine  whether  the  proposed  surface 
coal  mining  operation  will  achieve  the 
environmental  protection  requirements 
of  the  Act  and  regulatory  program. 
Without  this  information  OSM  and  state 
regulatory  authorities  could  not  approve 
permit  applications  for  surface  coal 
mines  and  related  facilities.  Persons 
intending  to  conduct  such  operations 
must  respond  to  obtain  a  benefit.  A 
Federal  agency  may  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

4.  Amend  §  780.14  by  revising 
paragraphs  (b)(ll)  and  (c)  to  read  as 
follows: 

§780.14  Operation  plan:  Maps  and  plans. 

■k  it  it  it  it 

(b)  *  *  * 

(11)  Locations  of  each  siltation 
structure,  permanent  water 
impoundment,  refuse  pile,  and  coal 
mine  waste  impoundment  for  which 
plans  are  required  by  §  780.25  of  this 
part,  and  the  location  of  each  fill  for  the 
disposal  of  excess  spoil  for  which  plans 
are  required  under  §  780.35  of  this  part. 

(c)  Except  as  provided  in 

§§  780.25(a)(2),  780.25(a)(3),  780.35, 
816.73(c),  816.74(c),  and  816.81(c)  of 
this  chapter,  cross-sections,  maps,  and 
plans  required  under  paragraphs  (b)(4), 
(5),  (6),  (10),  and  (11)  of  this  section 
must  be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer,  a 
professional  geologist,  or,  in  any  state 
that  authorizes  land  surveyors  to 
prepare  and  certify  cross-sections,  maps, 
and  plans,  a  qualified,  registered, 
professional  land  surveyor,  with 
assistance  from  experts  in  related  fields 
such  as  landscape  architecture. 

5.  Amend  §  780.25  as  follows: 

A.  Revise  the  section  heading, 
paragraph  (a)  introductory  text, 
paragraph  (a)(1)  introductory  text,  and 
paragraph  (a)(2): 

B.  In  paragraph  (c)(2),  remove  the 
words  “the  size  or  other  criteria  of  the 
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Mine  Safety  and  Health 
Administration”  and  add  in  their  place 
the  words  “the  criteria  in  §  77.216(a)  of 
this  title”,  and  remove  the  citation 
“§§  77.216-1  and  77.216-2”  and  add  in 
its  place  “§  77.216-2”; 

C.  Revise  paragraph  (d); 

D.  Remove  paragraph  (e),  redesignate 
paragraph  (f)  as  paragraph  (e),  and 
revise  peiragraph  (e). 

The  revisions  to  paragraphs  (a),  (d), 
and  (e)  read  as  follows: 

§780.25  Reclamation  plan:  Siltation 
structures,  impoundments,  and  refuse 
piles. 

(a)  General.  Each  application  must 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
structure,  impoundment,  and  refuse  pile 
within  the  proposed  permit  area. 

(1)  Each  general  plan  must — 

it  ic  it  it  it 

(2) (i)  Impoundments  meeting  the 
criteria  for  Significant  Hazard  Class  or 
High  Hazard  Class  (formerly  Class  B  or 
C)  dams  in  “Earth  Dams  and 
Reservoirs,”  Technical  Release  No.  60 
(210-VI-TR60,  July  2005),  published  by 
the  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service, 
must  comply  with  the  requirements  of 
this  section  for  structures  that  meet  the 
criteria  in  §  77.216(a)  of  this  title. 
Technical  Release  No. 60  (TR-60)  is 
hereby  incorporated  by  reference.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  pcul  51.  You  may  review  and 
download  the  incorporated  document 
from  the  Natural  Resources 
Conservation  Service’s  Web  site  at 
http://www.info.usda:gov/scripts/ 
}psiis.dII/TR/TR_210_60.htm.  You  may 
inspect  a  copy  of  this  document  as  part 
of  the  docket  that  we,  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  maintain  at  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240.  You  also  may  inspect  a  copy 
of  this  document  at  the  National 
Archives  and  Records  Administration 
(NARA).  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030  or  go  to  http:// 
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 

(ii)  Each  detailed  design  plan  for  a 
structure  that  meets  the  criteria  in 
§  77.216(a)  of  this  title  must — 

(A)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  ft-om  experts  in  related  fields 
such  as  geology,  land  siu^eying,  and 
landscape  architecture; 


(B)  Include  any  geotechnical 
investigation,  design,  and  construction 
requirements  for  the  structure; 

(C)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(D)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 
***** 

(d)  Coal  mine  waste  impoundments 
and  refuse  piles — (1)  Analysis  of 
alternatives  and  environmental  impacts. 
(i)  If  you,  the  permit  applicant,  propose 
to  generate  or  dispose  of  coal  mine 
waste  as  part  of  your  operation,  you 
must — 

(A)  Identify  a  reasonable  range  of 
alternative  disposal  methods  and 
alternative  locations  for  any  proposed 
refuse  piles  or  coal  mine  waste 
impoundments. 

(B)  Include  an  analysis  of  the  viability 
and  environmental  impacts  of  each 
alternative  identified.  You  must 
consider  impacts  on  both  terrestrial  and 
aquatic  ecosystems,  ,, ,  f  ^ 

(C)  To  the  extent  possiblpi  select  the 
alternative  with  the  least  overall  adverse 
environmental  impact,  including 
adverse  impacts  on  water  quality  and 
aquatic  ecosystems.  An  alternative  is 
possible  if  it  is  capable  of  being  done 
after  consideration  of  cost,  logistics,  and 
available  technology.  This  provision 
does  not  authorize  selection  of  the  least 
costly  alternative  at  the  expense  of 
environmental  protection  solely  on  the 
basis  of  cost.  If  you  propose  to  select  an 
alternative  other  than  the  one  that 
provides  the  most  environmental 
protection,  you  must  demonstrate,  to  the 
satisfaction  of  the  regulatory  authority, 
why  implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible. 

(ii)  For  every  alternative  under 
paragraph  (d)(l)(i)(A)  of  this  section  that 
would  involve  placement  of  coal  mine 
waste  in  waters  of  the  United  States,  the 
analysis  required  under  paragraph 
(d)(l)(i)(B)  of  this  section  must  include 
an  evaluation  of  the  short-term  and 
long-term  impacts  on  the  aquatic 
ecosystem,  both  individually  and  on  a 
cumulative  basis.  In  evaluating 
alternatives  subject  to  this  paragraph, 
you  must  consider  impacts  on  the 
physical,  chemical,  and  biological 
characteristics  of  downstream  flows, 
including  seasonal  variations  in 
temperature  and  volume,  changes  in 
stream  turbidity  or  sedimentation,  the 
degree  to  which  the  coal  mine  waste 
may  introduce  or  increase 
contaminants,  the  effects  on  aquatic 
organisms,  and  the  extent  to  which 
wildlife  is  dependent  upon  those 
organisms.  If  you  have  prepared  an 


analysis  of  alternatives  for  the  proposed 
impoundment  or  refuse  pile  under  40 
CFR  230.10,  you  may  initially  include  a 
copy  of  that  analysis  in  lieu  of  the 
analysis  of  alternatives  required  under 
paragraph  (d)(l)(i)(B)  of  this  section. 

The  regulatory  authority  will  determine 
the  extent  to  which  that  analysis 
satisfies  the  requirements  of  paragraph 
(d)(1)  of  this  section. 

(2)  Avoidance  and  minimization  of 
adverse  environmental  impacts. 

Describe  the  steps  that  you  will  take  to 
avoid  the  adverse  environmental 
impacts  that  may  result  from  the 
construction  of  refuse  piles  or  coal  mine 
waste  impoundments  or,  if  avoidance  is 
not  possible,  the  steps  that  you  will  take 
to  minimize  those  impacts. 

(3)  Design  requirements  for  refuse 
piles.  Refuse  piles  must  be  designed  to 
comply  with  the  requirements  of  ''' 

§§  816.81  and  816.83  of  this  chapter. 

(4)  Design' requirements  for 
impoundments  and  impounding 
structures,  (i)  Impounding  structures 
constructed  of  or  intended  to  impound 
coal  mine  waste  must  be  designed  to 
comply  with  the  requirements  of 

§§  816.81  and  816.84  of  this  chapter. 

(ii)  The  plan  for  each  structure  that 
meets  the  criteria  of  §  77.216(a)  of  this 
title  must  comply  with  the  requirements 
of  §  77.216-2  of  this  title. 

(iii)  Each  plan  for  a  coal  mine  waste 
impoundment  must  contain  the  results 
of  a  geotechnical  investigation  to 
determine  the  structural  competence  of 
the  foundation  that  will  support  the 
proposed  impounding  structure  and  the 
impounded  material.  An  engineer  or 
engineering  geologist  must  plan  and 
supervise  the  geotechnical  investigation. 
In  planning  the  investigation,  the 
engineer  or  geologist  must — 

(A)  Determine  tne  number,  location, 
and  depth  of  borings  and  test  pits  using 
current  prudent  engineering  practice  for 
the  size  of  the  impoundment  and  the 
impounding  structure,  the  quantity  of 
material  to  be  impounded,  and 
subsurface  conditions. 

(B)  Consider  the  character  of  the 
overburden  and  bedrock,  the  proposed 
abutment  sites  for  the  impounding 
structure,  and  any  adverse  geotechnical 
conditions  that  may  affect  the  particular 
impoundment. 

(C)  Identify  all  springs,  seepage,  and 
groundwater  flow  observed  or 
anticipated  during  wet  periods  in  the 
area  of  the  proposed  impoundment. 

(D)  Consider  the  possibility  of 
mudflows,  rock-debris  falls,  or  other 
landslides  into  the  impoundment  or 
impounded  material. 

(e)  If  the  structure  meets  the 
Significant  Hazard  Class  or  High  Hazard 
Class  criteria  for  dams  in  TR-60  or 


Federal  Register / Vol.  72,  No.- 164 /Friday,  August' 24,  2007 / Proposed  Rules 


48919 


meets  thecriteria  of  §  77.216(a)  of  this 
title,  each  plan  under  paragraphs  (b),  (c), 
and  (d)  of  this  section  must  include  a 
stability  analysis  of  the  structure.  The 
stability  analysis  must  include,  but  not 
be  limited  to,  strength  parameters,  pore 
pressu’'es,  and  long-term  seepage 
conditions.  The  plan  also  must  contain 
a  description  of  each  engineering  design 
assumption  and  calculation  with  a 
discussion  of  each  alternative 
considered  in  selecting  the  specific 
design  parameters  and  construction 
methods. 

6.  Add  §  780.28  to  read  as  follows: 

§  780.28  Activities  in  or  adjacent  to  waters 
of  the  United  States. 

(a)  Applicability.  This  section  applies 
to  applications  to  conduct  activities  in 
waters  of  the  United  States  or  on  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States  to  the  extent 
that  those  waters  are  regulated  under 
the  Clean  Water  Act,  33  U.S.C.  1311 , 
1362. 

(b)  Mapping  requirements.  Maps 
prepared  under  §§  779.25,  780.14,  or 
780.21(b)(2)  of  this  chapter  must 
identify  and  delineate  all — 

(1)  Waters  of  the  United  States  within 
the  proposed  permit  area. 

(2)  Waters  of  the  United  States  within 
the  adjacent  area,  as  that  term  is  defined 
in  §  701.5  of  this  chapter. 

(3)  Lands  within  the  proposed  permit 
area  that  lie  within  100  feet,  measured 
horizontally,  of  any  waters  of  the  United 
States. 

(c)  Application  requirements  for 
variance  from  prohibition  on 
disturbance.  If  you  propose  to  conduct 
an  activity  that  is  subject  to  the 
prohibition  of  §  816.57(a)  of  this  chapter 
on  the  surface  of  any  lands  delineated 
under  paragraph  (b)(3)  of  this  section, 
your  application  must  describe  any 
measures  that  you  propose  to 
implement  in  lieu  of  maintaining  a  100- 
foot  undisturbed  buffer  between  surface 
mining  activities  and  waters  of  the 
United  States,  including  the  extent  of 
any  lesser  buffer  that  you  propose  to 
maintain  between  surface  mining 
activities  and  waters  of  the  United 
States,  and  explain  how  the  proposed 
measures  constitute  the  best  technology 
currently  available  to — 

(1)  Prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible:  and 

(2)  Minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 

(d)  Approval  requirements  for 
variance  from  prohibition  on 
disturbance.  Before  approving  any 


measures  proposed  under  paragraph  (c)- 
of  this  section,  the  regulatory  authority 
must  determine  that  those  measures — 

(1)  Would  be  no  less  effective  in 
meeting  the  requirements  of  the 
regulatory  program  than  the  prohibition 
in  §  816.57(a)  of  this  chapter  on 
disturbance  of  the  surface  of  lands 
within  100  feet  of  waters  of  the  United 
States;  and 

(2)  Constitute  the  best  technology 
currently  available  to — 

(1)  Prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible;  and 

(ii)  Minimize  disturbimces  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 

(e)  Requirements  for  activities  not 
subject  to  prohibition  on  disturbance. 

For  activities  not  subject  to  the 
prohibition  in  §  816.57(a)  of  this 
chapter,  if  you  propose  to  conduct  any 
surface  mining  activities  in  waters  of  the 
United  States  or  that  would  distiurb  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States,  your 
application  must  demonstrate,  and  the 
regulatory  authority  must  find,  that,  to 
the  extent  possible,  you  will  utilize  the 
best  technology  currently  available  in 
accordance  with  §§  816.41(d)  and 
816.97(a)  of  this  chapter,  as  required  by 
§§  780.16(b)  and  780.21(h)  of  this  part. 

(f)  Relationship  to  the  Clean  Water 
Act.  (1)  In  all  cases,  your  application 
must  identify  the  authorizations  and 
certifications  that  you  anticipate  will  be 
needed  under  sections  401,  402,  and 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1341,  1342,  and  1344,  and  describe  the 
steps  that  you  have  taken  or  will  take  to 
procure  those  authorizations  and 
certifications. 

(2)  The  regulatory  authority  will 
process  your  application  and  may  issue 
the  permit  before  you  obtain  all 
necessary  authorizations  and 
certifications  under  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.,  provided 
your  application  meets  all  applicable 
requirements  of  subchapter  G  of  this 
chapter.  However,  you  may  not  initiate 
any  activities  for  which  Clean  Water  Act 
authorization  or  certification  is  required 
until  you  obtain  all  necessary 
authorizations  and  certifications. 

7.  Revise  §  780.35  to  read  as  follows: 

§  780.35  Disposal  of  excess  spoil. 

(a)  If  you,  the  permit  applicant, 
propose  to  generate  excess  spoil  as  part 
of  your  operation,  your  application  must 
include  the  following  items — 

(1)  Demonstration  of  minimization  of 
excess  spoil.  A  demonstration,  prepared 
to  the  satisfaction  of  the  regulatory 


authority,  that  the  operation  has  been 
designed  to  minimize,  to  the  extent 
possible,  the  volume  of  excess  spoil  that 
the  operation  will  generate,  thus 
ensuring  that  spoil  is  returned  to  the 
mined-out  area  to  the  extent  possible, 
taking  into  consideration  applicable 
regulations  concerning  restoration  of  the 
approximate  original  contour,  safety, 
stability,  and  environmental  protection 
and  the  needs  of  the  proposed 
postmining  land  use. 

(2)  Capacity  demonstration.  A 
demonstration  that  the  designed 
maximum  cumulative  volume  of  all 
proposed  excess  spoil  fills  within  the 
permit  area  is  no  larger  than  the 
capacity  needed  to  accommodate  the 
anticipated  cumulative  volume  of 
excess  spoil  that  the  operation  will 
generate,  as  approved  by  the  regulatory 
authority  under  paragraph  (a)(1)  of  this 
section. 

(3)  Analysis  of  alternatives  and 
environmental  impacts,  (i)  A 
description  of  all  alternatives 
considered  for  disposal  of  the  amount  of 
excess’ spoil  determined  under 
paragraphs  (a)(1)  and  (2)  of  this  section 
and  an  analysis  of  the  environmental 
impacts  of  those  alternatives.  You  must 
consider  impacts  on  both  terrestrial  and 
aquatic  ecosystems.  The  alternatives 
must  vary  with  respect  to  the  number, 
size,  location,  and  configuration  of 
proposed  fills  to  ensure  consideration  of 
a  reasonable  range  of  alternatives  and 
potential  environmental  impacts. 

(ii)  For  every  alternative  under 
paragraph  (a)(3)(i)  of  this  section  that 
would  involve  placement  of  excess  spoil 
in  waters  of  the  United  States,  the 
analysis  required  under  that  paragraph 
must  include  an  evaluation  of  the  short¬ 
term  and  long-term  impacts  on  the 
aquatic  ecosystem,  both  individually 
and  on  a  cumulative  basis.  In  evaluating 
alternatives  subject  to  this  paragraph, 
you  must  consider  impacts  on  the 
physical,  chemical,  and  biological 
characteristics  of  downstream  flows, 
including  seasonal  variations  in 
temperature  and  volume,  changes  in 
stream  turbidity  or  sedimentation,  the 
degree  to  which  the  excess  spoil  may 
introduce  or  increase  contaminants,  the 
effects  on  aquatic  organisms,  and  the 
extent  to  which  wildlife  is  dependent 
upon  those  organisms.  If  you  have 
prepared  an  analysis  of  alternatives 
under  40  CFR  230.10,  you  may  initially 
submit  a  copy  of  that  analysis  with  your 
application  in  lieu  of  the  analysis  of 
alternatives  required  by  paragraph 
(a)(3)(i)  of  this  section.  The  regulatory 
authority  will  determine  the  extent  to 
which  that  analysis  satisfies  the 
analytical  requirements  of  paragraph 
(a)(3)(i)  of  this  section. 
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(iii)  To  the  extent  possible,  you  must 
select  the  alternative  with  the  least 
overall  adverse  environmental  impact, 
including  adverse  impacts  on  water 
quality  and  aquatic  ecosystems.  An 
alternative  is  possible  if  it  is  capable  of 
being  done  after  consideration  of  cost, 
logistics,  and  available  technology.  This 
provision  does  not  authorize  selection 
of  the  least  costly  alternative  at  the 
expense  of  environmental  protection 
solely  on  the  basis  of  cost.  If  another 
alternative  considered  under  paragraph 
(a)(3)(i)  of  this  section  would  be  more 
environmentally  protective  than  the 
alternative  you  selected,  you  must 
demonstrate,  to  the  satisfaction  of  the 
regulatory  authority,  that 
implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible. 

(4)  Avoidance  and  minimization  of 
adverse  environmental  impacts.  A 
description  of  the  steps  that  you  will 
take  to  avoid  the  adverse  environmental 
impacts  that  may  result  from  the 
construction  of  fills  or,  if  avoidance  is 
not  possible,  the  steps  that  you  will  take 
to  minimize  those  impacts. 

(5)  Location.  Maps  and  cross-section 
drawings  showing  the  location  of  all 
proposed  disposal  sites  and  structures. 
You  must  locate  fills  on  the  most 
moderately  sloping  and  naturally  stable 
areas  available,  unless  the  regulatory 
authority  approves  a  different  location 
based  upon  the  alternatives  analysis 
under  paragraph  (a)(3)  of  this  section  or 
other  factors,  taking  into  account  other 
requirements  of  the  Act  and  this 
chapter.  When  possible,  you  must  place 
fills  upon  or  above  a  natural  terrace, 
bench,  or  berm  if  that  location  would 
provide  additional  stability  and  prevent 
mass  movement. 

(6)  Design  plans.  Detailed  design 
plans  for  each  structure,  prepared  in 
accordance  with  the  requirements  of 
this  section  and  §§816.71  through 
816.74  of  this  chapter.  You  must  design 
the  fill  and  appurtenant  structures  using 
current  prudent  engineering  practices 
and  any  additional  design  criteria 
established  by  the  regulatory  authority. 

(7)  Geotechnical  investigation.  The 
results  of  a  geotechnical  investigation  of 
each  proposed  disposal  site,  with  the 
exception  of  those  sites  at  which  spoil 
will  be  placed  only  on  a  pre-existing 
bench  under  §  816.74  of  this  chapter. 
You  must  conduct  sufficient  foundation 
investigations,  as  well  as  any  necessary 
laboratory  testing  of  foundation 
material,  to  determine  the  design 
requirements  for  foundation  stability  for 
each  site.  The  analyses  of  foundation 
conditions  must  take  into  consideration 
the  effect  of  underground  mine 
workings,  if  any,  upon  the  stability  of 


the  fill  and  appurtenant  structures.  The 
inform,ation  submitted  must  include — 

(i)  The  character  of  the  bedrock  and 
any  adverse  geologic  conditions  in  the 
proposed  disposal  area. 

(ii)  A  survey  identifying  all  springs, 
seepage,  and  groundwater  flow  observed 
or  anticipated  during  wet  periods  in  the 
area  of  the  proposed  disposal  site. 

(iii)  A  survey  of  the  potential  effects 
of  subsidence  of  subsurface  strata  as  a 
result  of  past  and  future  mining 
operations. 

(iv)  A  technical  description  of  the 
rock  materials  to  be  utilized  in  the 
construction  of  disposal  structures 
containing  rock  chimney  cores  or 
underlain  by  a  rock  drainage  blanket. 

(v)  A  stability  analysis  including,  but 
not  limited  to,  strength  parameters,  pore 
pressures,  and  long-term  seepage 
conditions.  This  analysis  must  bn 
accompanied  by  a  description  of  all 
engineering  design  assumptions  and 
calculations  and  the  alternatives 
considered  in  selecting' design 
specifications  and  rnethd^s. 

(8)  Operation  and  reclamation  plans. 
Plans  for  the  construction,  operation, 
maintenance,  and  reclamation  of  all 
excess  spoil  disposal  structures  in 
accordance  with  the  requirements  of 
§§816.71  through  816.74  of  this 
chapter. 

(9)  Additional  requirements  for 
keyv^’ay  cuts  or  rock-toe  buttresses.  If 
key  way  cuts  or  rock-toe  buttresses  are 
required  under  §  816.71(d)  of  this 
chapter,  the  number,  location,  and 
depth  of  borings  or  test  pits,  which  must 
be  determined  according  to  the  size  of 
the  spoil  disposal  structure  and 
subsurface  conditions.  You  also  must 
provide  the  engineering  specifications 
used  to  design  the  keyway  cuts  or  rock- 
toe  buttresses.  Those  specifications 
must  be  based  upon  the  stability 
analysis  required  under  paragraph 
(a)(7)(v)  of  this  section. 

(b)  Design  certification.  A  qualified 
registered  professional  engineer 
experienced  in  the  design  of  earth  and 
rock  fills  must  certify  .that  the  design  of 
all  fills  and  appurtenant  structures 
meets  the  requirements  of  this  section. 

PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

8.  The  authority  citation  for  part  784 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  16 
U.S.C.  470  et  seq. 

9.  Section  784.10  is  revised  to  read  as 
follow’s: 


§784.10  Information  collection. 

In  accordance  with  44  U.S.C.  3501  et 
seq.;  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part  and  assigned  clearance  number 
1029-0039.  Collection  of  this 
information  is  required  under  section 
516(d)  of  SMCRA,  which  in  effect 
requires  applicants  for  permits  for 
underground  coal  mines  to  prepare  and 
submit  an  operation  and  reclamation 
plan  for  coal  mining  activities  as  part  of 
the  application.  The  regulatory 
authority  uses  this  information  to 
determine  whether  the  plan  will  achieve 
the  reclamation  and  environmental 
protection  requirements  of  the  Act  and 
regulatory  program.  Without  this 
information,  OSM  and  state  regulatory 
authorities  could  not  approve  permit 
applications  for  underground  coal 
mines  and  related  facilities.  Persons 
intending  to  conduct  such  operations 
must  respond  to  obtain  a  benefit.  A 
Federal  agency  may  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

10.  Amend  §  784.16  as  follows: 

A.  Revise  the  section  heading, 
paragraph  (a)  introductory  text, 
paragraph  (a)(1)  introductory  text,  and 
paragraph  (a)(2); 

B.  In  paragraph  (c)(2),  remove  the 
words  “the  size  or  other  criteria  of  the 
Mine  Safety  and  Health 
Administration'’  and  add  in  their  place 
the  words  “the  criteria  in  §  77.216(a)  of 
this  title”,  and  remove  the  citation 
“§§77.216-1  and  77.216-2”  and  add  in 
its  place  “§  77.216-2”; 

C.  Revise  paragraph  (d); 

D.  Remove  paragraph  (e),  redesignate 
paragraph  (f)  as  paragraph  (e),  and 
revise  paragraph  (e). 

The  revisions  read  as  follows: 

§784.16  Reclamation  plan:  Siltation 
structures,  impoundments,  and  refuse 
piles. 

(a)  General.  Each  application  must 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
structure,  impoundment,  and  refuse  pile 
within  the  proposed  permit  area. 

(1)  Each  general  plan  must — 

"k  "k  "k  ir  ic 

(2) (i)  Impoundments  meeting  the 
criteria  for  Significant  Hazard  Class  or 
High  Hazard  Class  (formerly  Class  B  or 
C)  dams  in  “Earth  Dams  and 
Reservoirs,”  Technical  Release  No.  60 
(210-V1-TR60,  July  2005),  published  by 
the  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service, 
must  comply  with  the  requirements  of 
this  section  for  structures  that  meet  the 
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criteria  in  §  77.216(a)  of  this  title. 
Technical  Release  No.  60  (TR-60)  is 
hereby  incorporated  by  reference.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  You  may  review  and 
download  the  incorporated  document 
from  the  Natural  Resources 
Conservation  Service’s  Web  site  at 
http://www.info.usda.gov/scripts/ 
Ipsiis.dlI/TR/TR_210_60.htm.  You  may 
inspect  a  copy  of  this  document  as  part 
of  the  docket  that  we,  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  maintain  at  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240.  You  also  may  inspect  a  copy 
of  this  document  at  the  National 
Archives  and  Records  Administration 
(NARA).  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030  or  go  to  http:// 
www.archives.gov/federal-register/cfr/ 
ihr-Iocations.html. 

(ii)  Each  detailed  design  plan  for  a 
structure  that  meets  the  criteria  in 
§  77.216(a)  of  this  title  must — 

(A)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related  fields 
such  as  geology,  land  surveying,  and 
landscape  architecture; 

(B)  Include  any  geotechnical 
investigation,  design,  and  construction 
requirements  for  the  structure; 

(C)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(D)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 

*  ★  ★  *  ★ 

(d)  Coal  mine  waste  impoundments 
and  refuse  piles — (1)  Analysis  of 
alternatives  and  environmental  impacts. 

(i)  If  you,  the  permit  applicant,  propose 
to  generate  or  dispose  of  coal  mine 
waste  as  part  of  your  operation,  you 
must — 

(A)  Identify  a  reasonable  range  of 
alternative  disposal  methods  and 
alternative  locations  for  any  proposed 
refuse  piles  or  coal  mine  waste, 
impoundments. 

(B)  Include  an  analysis  of  the  viability 
and  environmental  impacts  of  each 
alternative  identified.  You  must 
consider  impacts  on  both  terrestrial  and 
aquatic  ecosystems. 

(C)  To  the  extent  possible,  select  the 
alternative  with  the  least  overall  adverse 
environmental  impact,  including 
adverse  impacts  on  water  quality  and 
aquatic  ecosystems.  An  alternative  is 
possible  if  it  is  capable  of  being  done 
after  consideration  of  cost,  logistics,  and 
available  technology.  This  provision 


does  not  authorize  selection  of  the  least 
costly  alternative  at  the  expense  of 
environmental  protection  solely  on  the 
basis  of  cost.  If  you  propose  to  select  an 
alternative  other  than  the  one  that 
provides  the  most  environmental 
protection,  you  must  demonstrate,  to  the 
satisfaction  of  the  regulatory  authority, 
why  implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible. 

(ii)  For  every  alternative  under 
paragraph  (d)(l)(i)(A)  of  this  section  that 
would  involve  placement  of  coal  mine 
waste  in  waters  of  the  United  States,  the 
analysis  required  under  paragraph 
(d)(l)(i)(B)  of  this  section  must  include 
an  evaluation  of  the  short-term  and 
long-term  impacts  on  the  aquatic 
ecosystem,  both  individually  and  on  a 
cumulative  basis.  In  evaluating 
alternatives  subject  to  this  paragraph, 
you  must  consider  impacts  on  the 
physical,  chemical,  and  biological 
characteristics  of  downstream  flows, 
including  seasonal  variations  in 
temperature  and  volume,  changes  in 
stream  turbidity  or  sedimentation,  the 
degree  to  which  the  coal  mine  waste 
may  introduce  or  increase 
contaminants,  the  effects  on  aquatic 
organisms,  and  the  extent  to  which 
wildlife  is  dependent  upon  those 
organisms.  If  you  have  prepared  an 
analysis  of  alternatives  for  the  proposed 
impoundment  or  refuse  pile  under  40 
CFR  230.10,  you  may  initially  include  a 
copy  of  that  analysis  in  lieu  of  the 
analysis  of  alternatives  required  under 
paragraph  (d)(l)(i)(B)  of  this  section. 

The  regulatory  authority  will  determine 
the  extent  to  which  that  analysis 
satisfies  the  requirements  of  paragraph 
(d)(1)  of  this  section. 

(2)  Avoidance  and  minimization  of 
adverse  environmental  impacts. 

Describe  the  steps  that  you  will  take  to 
avoid  the  adverse  environmental 
impacts  that  may  result  from  the 

.  construction  of  refuse  piles  or  coal  mine 
waste  impoundments  or,  if  avoidance  is 
not  possible,  the  steps  that  you  will  take 
to  minimize  those  impacts. 

(3)  Design  requirements  for  refuse 
piles.  Refuse  piles  must  be  designed  to 
comply  with  the  requirements  of 

§§  817.81  and  817.83  of  this  chapter. 

(4)  Design  requirements  for 
impoundments  and  impounding 
structures,  (i)  Impounding  structures 
constructed  of  or  intended  to  impound 
coal  mine  waste  must  be  designed  to 
comply  with  the  requirements  of 
§§817.81  and  817.84  of  this  chapter. 

(ii)  The  plan  for  each  structiu-e  that 
meets  the  criteria  of  §  77.216(a)  of  this 
title  must  comply  with  the  requirements 
of  §  77.216-2  of  this  title. 


(iii)  Each  plan  for  a  coal  mine  waste 
impoundment  must  contain  the  results 
of  a  geotechnical  investigation  to 
determine  the  structural  competence  of 
the  foundation  that  will  support  the 
proposed  impounding  structure  and  the 
impounded  material.  An  engineer  or 
engineering  geologist  must  plan  and 
supervise  the  geotechnical  investigation. 
In  planning  the  investigation,  the 
engineer  or  geologist  must — 

(A)  Determine  the  number,  location, 
and  depth  of  borings  and  test  pits  using 
current  prudent  engineering  practice  for 
the  size  of  the  impoundment  and  the 
impounding  structure,  the  quantity  of 
material  to  be  impounded,  and 
subsurface  conditions. 

(B)  Consider  the  character  of  the 
overburden  and  bedrock,  the  proposed 
abutment  sites  for  the  impounding 
structure,  and  any  adverse  geotechnical 
conditions  that  may  affect  the  particular 
impoundment. 

(C)  Identify  all  springs,  seepage,  and 
groundwater  flow  observed  or 
anticipated  during  wet  periods  in  the 
area  of  the  proposed  impoundment. 

(D)  Consider  the  possibility  of 
mudflows,  rock-debris  falls,  or  other 
landslides  into  the  impoundment  or 
impounded  material. 

(e)  If  the  structure  meets  the 
Significant  Hazard  Class  or  High  Hazard 
Class  criteria  for  dams  in  TR-60  or 
meets  the  criteria  of  §  77.216(a)  of  this 
chapter,  each  plan  under  paragraphs  (b), 
(c),  and  (d)  of  this  section  must  include 
a  stability  analysis  of  the  structure.  The 
stability  analysis  must  include,  but  not 
be  limited  to,  strength  parameters,  pore 
pressures,  and  long-term  seepage 
conditions.  The  plan  also  must  contain 
a  description  of  each  engineering  design 
assumption  and  calculation  with  a 
discussion  of  each  alternative 
considered  in  selecting  the  specific 
design  parameters  and  construction 
methods. 

11.  Revise  §  784.19  to  read  as  follows: 

§784.19  Disposal  of  excess  spoil. 

(a)  If  you,  the  permit  applicant, 
propose  to  generate  excess  spoil  as  part 
of  your  operation,  your  application  must 
include  the  following  items — 

(1)  Demonstration  of  minimization  of 
excess  spoil.  A  demonstration,  prepared 
to  the  satisfaction  of  the  regulatory 
authority,  that  the  operation  has  been 
designed  to  minimize,  to  the  extent 
possible,  the  volume  of  excess  spoil  that 
the  operation  will  generate,  thus 
ensuring  that  spoil  is  returned  to  the 
mined-out  area  to  the  extent  possible, 
taking  into  consideration  applicable 
regulations  concerning  restoration  of  the 
approximate  original  contour,  safety, 
stability,  and  environmental  protection 
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and  the  needs  of  the  proposed 
postmining  land  use. 

(2)  Capacity  demonstration.  A 
demonstration  that  the  designed 
maximum  cumulative  volume  of  all 
proposed  excess  spoil  fills  within  the 
permit  area  is  no  larger  than  the 
capacity  needed  to  accommodate  the 
anticipated  cumulative  volume  of 
excess  spoil  that  the  operation  will 
generate,  as  approved  by  the  regulatory 
authority  under  paragraph  {a)(l)  of  this 
section. 

(3)  Analysis  of  alternatives  and 
environmental  impacts,  (i)  A 
description  of  all  alternatives 
considered  for  disposal  of  the  amount  of 
excess  spoil  determined  under 
paragraphs  (a)(1)  and  (2)  of  this  section 
and  an  analysis  of  the  environmental 
impacts  of  those  alternatives.  You  must 
consider  impacts  on  both  the  terrestrial 
and  aquatic  ecosystems.  The 
alternatives  must  vary  with  respect  to 
the  number,  size,  location,  and 
configuration  of  proposed  fills  to  ensure 
consideration  of  a  reasonable  range  of 
alternatives  and  potential 
environmental  impacts. 

(ii)  For  every  alternative  under 
paragraph  (a)(3)(i)  of  this  section  that 
would  involve  placement  of  excess  spoil 
in  waters  of  the  United  States,  the 
analysis  required  under  that  paragraph 
must  include  an  evaluation  of  the  short¬ 
term  and  long-term  impacts  on  the 
aquatic  ecosystem,  both  individually 
and  on  a  cumulative  basis.  In  evaluating 
alternatives  subject  to  this  paragraph, 
you  must  consider  impacts  on  the 
physical,  chemical,  and  biological 
characteristics  of  downstream  flows, 
including  seasonal  variations  in 
temperature  and  volume,  changes  in 
stream  turbidity  or  sedimentation,  the 
degree  to  which  the  excess  spoil  may 
introduce  or  increase  contaminants,  the 
effects  on  aquatic  organisms,  and  the 
extent  to  which  wildlife  is  dependent 
upon  those  organisms.  If  you  have 
prepared  an  analysis  of  alternatives 
under  40  CFR  230.10,  you  may  initially 
submit  a  copy  of  that  analysis  with  your 
application  in  lieu  of  the  analysis  of 
alternatives  required  by  paragraph 
(a)(3)(i)  of  this  section.  The  regulatory 
authority  will  determine  the  extent  to 
which  that  analysis  satisfies  the 
analytical  requirements  of  paragraph 
(a)(3)(i)  of  this  section. 

(iii)  To  the  extent  possible,  you  must 
select  the  alternative  with  the  least 
overall  adverse  environmental  impact, 
including  adverse  impacts  on  water 
quality  and  aquatic  ecosystems.  An 
alternative  is  possible  if  it  is  capable  of 
being  done  after  consideration  of  cost, 
logistics,  and  available  technology.  This 
provision  does  not  authorize  selection 


of  the  least  costly  alternative  at  the 
expense  of  environmental  protection 
solely  on  the  basis  of  cost.  If  another 
alternative  considered  under  paragraph 
(a)(3)(i)  of  this  section  would  be  more 
environmentally  protective  than  the 
alternative  you  selected,  you  must 
demonstrate,  to  the  satisfaction  of  the 
regulatory  authority,  that 
implementation  of  the  more 
environmentally  protective  alternative 
is  not  possible. 

(4)  Avoidance  and  minimization  of 
adverse  environmental  impacts.  A 
description  of  the  steps  that  you  will 
take  to  avoid  the  adverse  environmental 
impacts  that  may  result  from  the 
construction  of  fills  or,  if  avoidance  is 
not  possible,  the  steps  that  you  will  take 
to  minimize  those  impacts. 

(5)  Location.  Maps  and  cross-section 
drawings  showing  the  location  of  all 
proposed  disposal  sites  and  structures. 
You  must  locate  fills  on  the  most 
moderately  sloping  and  naturally  stable 
areas  available,  unless  the  regulatory 
authority  approves  a  different  location 
based  upon  the  alternatives  analysis 
under  paragraph  (a)(3)  of  this  section  or 
other  factors,  taking  into  account  other 
requirements  of  the  Act  and  this 
chapter.  When  possible,  you  must  place 
fills  upon  or  above  a  natural  terrace, 
bench,  or  berm  if  that  location  would 
provide  additional  stability  and  prevent 
mass  movement. 

(6)  Design  plans.  Detailed  design 
plans  for  each  structure,  prepared  in 
accordance  with  the  requirements  of 
this  section  and  §§817.71  through 
817.74  of  this  chapter.  You  must  design 
the  fill  and  appurtenant  structures  using 
current  prudent  engineering  practices 
and  any  additional  design  criteria 
established  by  the  regulatory  authority. 

(7)  Geotechnical  investigation.  The 
results  of  a  geotechnical  investigation  of 
each  proposed  disposal  site,  with  the 
exception  of  those  sites  at  which  spoil 
will  be  placed  only  on  a  pre-existing 
bench  under  §  817.74  of  this  chapter. 

You  must  conduct  sufficient  foundation 
investigations,  as  well  as  any  necessary 
laboratory  testing  of  foundation 
material,  to  determine  the  design 
requirements  for  foundation  stability  for 
each  site.  The  analyses  of  foundation 
conditions  must  take  into  consideration 
the  effect  of  underground  mine 
workings,  if  any,  upon  the  stability  of 
the  fill  and  appurtenant  structures.  The 
information  submitted  must  include — 

(i)  The  character  of  the  bedrock  and 
any  adverse  geologic  conditions  in  the 
proposed  disposal  area. 

(ii)  A  survey  identifying  all  springs, 
seepage,  and  groundwater  flow  observed 
or  anticipated  during  wet  periods  in  the 
area  of  the  proposed  disposal  site. 


(iii)  A  survey  of  the  potential  effects 
of  subsidence  of  subsurface  strata  as  a 
result  of  past  and  future  mining 
operations. 

(iv)  A  technical  description  of  the 
rock  materials  to  be  utilized  in  the 
construction  of  disposal  structures 
containing  rock  chimney  cores  or 
underlain  by  a  rock  drainage  blanket. 

(v)  A  stability  analysis  including,  but 
not  limited  to,  strength  parameters,  pore 
pressures,  and  long-term  seepage 
conditions.  This  analysis  must  be 
accompanied  by  a  description  of  all 
engineering  design  assumptions  and 
calculations  and  the  alternatives 
considered  in  selecting  the  design 
specifications  and  methods. 

(8)  Operation  and  reclamation  plans. 
Plans  for  the  construction,  operation, 
maintenance,  and  reclamation  of  all 
excess  spoil  disposal  structures  in 
accordance  with  the  requirements  of 
§§817.71  through  817.74  of  this 
chapter. 

(9)  Additional  requirements  for 
keynvay  cuts  or  rock-toe  buttresses.  If 
keyway  cuts  or  rock-toe  buttresses  are 
required  under  §  817.71(d)  of  this 
chapter,  the  number,  location,  and  - 
depth  of  borings  or  test  pits,  which'must 
be  determined  according  to  the  size  of 
the  spoil  disposal  structure  and 
subsurface  conditions.  You  also  must 
provide  the  engineering  specifications 
used  to  design  the  keyway  cuts  or  rock- 
toe  buttresses.  Those  specifications 
must  be  based  upon  the  stability 
analysis  required  under  paragraph 
(a)(7)(v)  of  this  section. 

(b)  Design  certification.  A  qualified 
registered  professional  engineer 
experienced  in  the  design  of  earth  and 
rock  fills  must  certify  that  the  design  of 
all  fills  and  appurtenant  structures  ~ 
meets  the  requirements  of  this  section. 

12.  Amend  §  784.23  by  removing 
“817.71(b),”  in  paragraph  (c)  and 
revising  paragraph  (b)(10)  to  read  as 
follows; 

§784.23  Operation  plan:  Maps  and  plans. 
***** 

(b)  *  *  * 

(10)  Locations  of  each  siltation 
structure,  permanent  water 
impoundment,  refuse  pile,  and  coal 
mine  waste  impoundment  for  which 
plans  are  required  by  §  784.16  of  this 
part,  and  the  location  of  each  fill  for  the 
disposal  of  excess  spoil  for  which  plans 
are  required  under  §  784.19  of  this  part. 
***** 

13.  Add  §  784.28  to  read  as  follows: 

§  784.28  Activities  in  or  adjacent  to  waters 
of  the  United  States. 

(a)  Applicability.  This  section  applies 
to  applications  to  conduct  activities  in 
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waters  of  the  United  States  or  on  the 
surface  of  lands  within  100  feet  of 
waters  of  the  United  States  to  the  extent 
that  those  waters  are  regulated  under 
the  Clean  Water  Act,  33  U.S.C,  1311, 
1362. 

(h)  Mapping  requirements.  Maps 
prepared  under  §§  783.25,  784.14(b)(2), 
or  784.23  of  this  chapter  must  identify 
and  delineate  all — 

(-1)  Waters  of  the  United  States  within 
the  proposed  permit  area. 

(2)  Waters  of  the  United  States  within 
the  adjacent  area,  as  that  term  is  defined 
in  §  701.5  of  this  chapter. 

(3)  Lands  within  the  proposed  permit 
area  that  lie  within  100  feet,  measured 
horizontally,  of  any  waters  of  the  United 
States. 

(c)  Application  requirements  for 
variance  from  prohibition  on 
disturbance.  If  you  propose  to  conduct 
an  activity  that  is  subject  to  the 
prohibition  of  §  817.57(a)  of  this  chapter 
on  the  surface  of  any  lands  delineated 
under  paragraph  (b)(3)  of  this  section, 
your  application  must  describe  any 
measures  that  you  propose  to 
implement  in  lieu  of  maintaining  a  100- 
foot  undisturbed  buffer  betw'een  surface 
activities  and  waters  of  the  United 
States,  including  the  extent  of  any  lesser 
buffer  that  you  propose  to  maintain 
between  surface  activities  and  waters  of 
the  United  States,  and  explain  how  the 
proposed  measures  constitute  the  best 
technology  currently  available  to — 

(1)  Prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible;  and 

(2)  Minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 

(d)  Approval  requirements  for 
variance  from  prohibition  on 
disturbance.  Before  approving  any 
measures  proposed  under  paragraph  (c) 
of  this  section,  the  regulatory  authority 
must  determine  that  those  measures — 

(1)  Would  be  no  less  effective  in 
meeting  the  requirements  of  the 
regulatory  program  than  the  prohibition 
in  §  817.57(a)  of  this  chapter  on 
disturbance  of  the  surface  of  lands 
within  100  feet  of  waters  of  the  United 
States:  and 

(2)  Constitute  the  best  technology 
currently  available  to — 

(i)  Prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible;  and 

(ii)  Minimize  disturbances  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible. 


(e)  Requirements  for  activities  not 
subject  to  prohibition  on  disturbance. 

For  activities  not  subject  to  the 
prohibition  in  §  817.57(a)  of  this 
chapter,  if  you  propose  to  conduct  any 
surface  activities  in  waters  of  the  United 
States  or  that  would  disturb  the  surface 
of  lands  within  100  feet  of  waters  of  the 
United  States,  your  application  must 
demonstrate,  and  the  regulatory 
authority  must  find,  that,  to  the  extent 
possible,  you  will  utilize  the  best 
technology  currently  available  in 

■  accordance  with  §§  817.41(d)  and 
817.97(a)  of  this  chapter,  as  required  by 
§§  784.14(g)  and  784.21(b)  of  this  part. 

(f)  Relationship  to  the  Clean  Water 
Act.  (1)  In  all  cases,  your  application 
must  identify  the  authorizations  and 
certifications  that  you  anticipate  will  be 
needed  under  sections  401,  402,  and 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1341,  1342,  and  1344,  and  describe  the 
steps  that  you  have  taken  or  will  take  to 
procure  those  authorizations  and 
certifications. 

(2)  The  regulatory  authority  will 
process  your  application  and  may  issue 
the  permit  before  you  obtain  all 
necessary  authorizations  and 
certifications  under  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.,  provided 
your  application  meets  all  applicable 
requirements  of  subchapter  G  of  this 
chapter.  However,  you  may  not  initiate 
any  activities  for  which  Clean  Water  Act 
authorization  or  certification  is  required 
until  you  obtain  all  necessary 
authorizations  and  certifications. 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— 
SURFACE  MINING  ACTIVITIES 

14.  The  authority  citation  for  part  816 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

15.  Section  816.10  is  revised  to  read 
as  follows: 

§816.10  Information  collection. 

In  accordance  with  44  LLS.C.  3501  et 
seq.,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part  and  assigned  clearance  number 
1029-0047.  Collection  of  this 
information  is  required  under  section 
515  of  SMCRA,  which  provides  that 
permittees  conducting  surface  coal 
mining  and  reclamation  operations  must 
meet  all  applicable  performance 
standards  of  the  regulatory  program 
approved  under  the  Act.  The  regulatory 
authority  uses  the  information  collected 
to  ensure  that  surface  mining  activities 
are  conducted  in  compliance  with  the 
requirements  of  the  applicable 
regulatory  program.  Persons  intending 


to  conduct  such  operations  must 
respond  to  obtain  a  benefit.  A  Federal 
agency  may  not  conduct  or  sponsor,  and 
you  are  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

16.  In  §  816.11,  revise  paragraph  (e)  to 
read  as  follows: 

§816.11  Signs  and  markers. 

■k  -k  it  -k  it 

(e)  Buffer  markers.  The  boundaries  of 
any  buffer  to  be  maintained  between 
surface  mining  activities  and  waters  of 
the  United  States  in  accordance  with 
§§  780.28  and  816.57  of  this  chapter 
must  be  clearly  marked  to  avoid 
disturbance  by  surface  mining  activities. 
***** 

17.  In  §  816.43,  revise  paragraphs 
(a)(3),  (b)(1),  and  (b)(4);  and  add 
paragraph  (b)(5)  to  read  as  follows: 

§816.43  Diversions. 

(a)  *  *  * 

(3)  You,  the  permittee  or  operator, 
must — 

(i)  Promptly  remove  temporary 
diversions  when  no  longer  needed  to 
achieve  the  purpose  for  which  they 
were  authorized. 

(ii)  Restore  the  land  disturbed  by  the 
removal  process  in  accordance  with  this 
part. 

(iii)  Before  removing  diversions, 
modify  or  remove  downstream  water- 
treatment  facilities  previously  protected 
by  the  diversion  as  necessary  to  prevent 
overtopping  or  failure  of  the  facilities. 

(iv)  Maintain  water-treatment 
facilities  as  otherwise  required. 
***** 

(b) *  *  * 

(1)  The  regulatory  authority  may 
approve  the  diversion  of  perennial  or 
intermittent  streams  within  the  permit 
area  if  the  diversion  is  located, 
designed,  constructed,  and  maintained 
using  the  best  technology  currently 
available  to  minimize  adverse  impacts 
to  fish,  wildlife,  and  related 
environmental  values  to  the  extent 
possible. 

***** 

(4)  A  permanent  stream-channel 
diversion  or  a  stream  channel  reclaimed 
after  the  removal  of  a  temporary 
diversion  must  be  designed  and 
constructed  using  natural  channel 
design  techniques  so  as  to  restore  or 
approximate  the  premining 
characteristics  of  the  original  stream 
channel,  including  the  natural  riparian 
vegetation  and  the  natural  hydrological 
characteristics  of  the  original  stream,  to 
promote  the  recovery  and  enhancement 
of  the  aquatic  habitat  and  to  minimize 
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adverse  alteration  of  stream  channels  on 
and  off  the  site,  including  channel 
deepening  or  enlargement,  to  the  extent 
possible. 

(5)  A  qualified  registered  professional 
engineer  must  certify  the  design  and 
construction  of  all  diversions  of 
perennial  and  intermittent  streams  and 
all  stream  restorations  as  meeting  the 
design  and  construction  requirements  of 
this  section  and  any  design  criteria  set 
by  the  regulatory  authority. 
***** 

§816.46  [Amended] 

18.  In  §  816.46,  remove  paragraph 

(b)(2)  and  redesignate  paragraphs  (b)(3) 
through  (b)(6)  as  (b)(2)  through  (b)(5), 
respectively. 

19.  Revise  §816.57  to  read  as  follows: 

§816.57  Hydrologic  balance:  Activities  in 
or  adjacent  to  waters  of  the  United  States. 

(a)  Prohibition.  You,  the  permittee  or 
operator,  may  not  conduct  surface 
mining  activities  that  would  disturb  the 
surface  of  land  within  100  feet, 
measured  horizontally,  of  waters  of  the 
United  States,  unless — 

(1)  The  permit  authorizes  you  to  do  so 
under  §  780.28  of  this  chapter;  or 

(2)  The  provisions  of  paragraph  (b)  of 
this  section  apply  to  those  activities. 

(b)  Exceptions.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  following  surface  mining 
activities — 

(1)  Mining  through  waters  of  the 
United  States.  You  must  comply  with 
all  other  applicable  requirements  of  the 
regulatory  program,  including  the 
requirements  of  §  816.43(b)  of  this  part 
if  the  mining  involves  the  permanent  or 
temporary  diversion  of  a  perennial  or 
intermittent  stream. 

(2)  Placement  of  bridge  abutments, 
culverts,  or  other  structures  in  or  near 
waters  of  the  United  States  to  facilitate 
crossing  of  those  waters.  You  must 
comply  with  all  other  applicable 
requirements  of  the  regulatory  program, 
including  the  requirements  of 

§§  816.150,  816.151,  and  816.181  of  this 
part,  as  appropriate. 

(3)  Construction  of  sedimentation 
pond  embankments  in  waters  of  the 
United  States.  You  must  comply  with 
all  other  applicable  requirements  of  the 
regulatory  program,  including  the 
requirements  of  §  816.45(a)  of  this  part. 

(4)  Construction  of  excess  spoil  fills 
and  coal  mine  waste  disposal  facilities 
in  waters  of  the  United  States.  You  must 
comply  with  all  other  applicable 
requirements  of  the  regulatory  program, 
including  the  requirements  of 

§§  816  71(a)  and  (f)  of  this  part  for 
excess  spoil  fills  and  the  requirements 
of  §§  816.81(a),  816.83(a),  and  816.84  of 


this  part  for  coal  mine  waste  disposal 
facilities. 

(c)  Additional  clarifications.  The 
activities  listed  in  paragraph  (b)  of  this 
section  must  comply  with  paragraphs 

(b)(10)(B)(i)  and  (b)(24)  of  section  515  of 
the  Act  and  the  regulations 
implementing  those  provisions  of'the 
Act,  including — 

(1)  The  requirement  in  §  816.41(d)(1) 
of  this  part  that  surface  mining  activities 
be  conducted  according  to  the  plan 
approved  under  §  780.21(h)  of  this 
chapter  and  that  earth  materials, 
ground-water  discharges,  and  runoff  be 
handled  in  a  manner  that  prevents,  to 
the  extent  possible  using  the  best 
technology  currently  available, 
additional  contribution  of  suspended 
solids  to  streamflow  outside  the  permit 
area;  and  otherwise  prevents  water 
pollution. 

(2)  The  requirement  in  §  816.45(a)  that 
appropriate  sediment  control  measures 
be  designed,  constructed,  and 
maintained  using  the  best  technology 
currently  available  to  prevent,  to  the 
extent  possible,  additional  contributions 
of  sediment  to  streamflow  or  to  runoff 
outside  the  permit  area. 

(3)  The  requirement  in  §  816.97(a)  of 
this  part  that  the  operator  must,  to  the 
extent  possible  using  the  best 
technology  currently  available, 
minimize  disturbances  and  adverse 
impacts  on  fish  and  wildlife  and  related 
environmental  values  and  achieve 
enhancement  of  those  resources  where 
practicable. 

(d)  Clean  Water  Act  requirements. 

You  may  not  initiate  any  activities 
under  paragraph  (b)  of  this  section  until 
you  obtain  all  necessary  certifications 
and  authorizations  under  sections  401, 
402,  and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1341,  1342,  and  1344. 

20.  In  §  816.71,  revise  paragraphs  (a) 
through  (d)  to  read  as  follows: 

§816.71  Disposal  of  excess  spoil:  General 
requirements. 

(a)  General.  You,  the  permittee  or 
operator,  must  place  excess  spoil  in 
designated  disposal  areas  within  the 
permit  area  in  a  controlled  manner  to — 

(1)  Minimize  the  adverse  effects  of 
leachate  and  surface  water  runoff  from 
the  fill  on  surface  and  ground  waters; 

(2)  Ensure  mass  stability  and  prevent 
mass  movement  during  and  after 
construction; 

(3)  Ensure  that  the  final  fill  is  suitable 
for  reclamation  and  revegetation 
compatible  with  the  natural 
surroundings  and  the  approved 
postmining  land  use;  and 

(4)  Minimize  disturbances  to  and 
adverse  impacts  on  fish,  wildlife,  and 


related  environmental  values  to  the 
extent  possible,  using  the  best 
technology  currently  available. 

(b)  Static  safety  factor.  The  fill  must 
be  designed  and  constructed  to  attain  a 
minimum  long-term  static  safety  factor 
of  1.5.  The  foundation  and  abutments  of 
the  fill  must  be  stable  under  all 
conditions  of  construction. 

(c)  Compliance  with  permit.  You,  the 
permittee  or  operator,  must  construct 
the  fill  in  accordance  with  the  design 
and  plans  submitted  under  §  780.35  of 
this  chapter  emd  approved  as  part  of  the 
permit. 

(d)  Special  requirement  for  steep- 
slope  conditions.  When  the  slope  in  the 
disposal  area  exceeds  2.8h:lv  (36 
percent),  or  any  lesser  slope  designated 
by  the  regulatory  authority  based  on 
local  conditions,  you,  the  permittee  or 
operator,  must  construct  keyway  cuts 
(excavations  to  stable  bedrock)  or  rock- 
toe  buttresses  to  ensure  fill  stability. 
***** 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— 
UNDERGROUND  MINING  ACTIVITIES 

21.  The  authority  citation  for  part  817 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  1201  et  seq. 

22.  Section  817.10  is  revised  to  read 
as  follows: 

§817.10  Information  collection. 

In  accordance  with  44  U.S.C.  3501  et 
seq.,  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part  and  assigned  clearance  number 
1029-0047.  Collection  of  this 
information  is  required  under  section 
516  of  SMCRA,  which  provides  that 
permittees  conducting  underground 
coal  mining  operations  must  meet  all 
applicable  performance  standards  of  the 
regulatory  program  approved  under  the 
Act.  The  regulatory  authority  uses  the 
information  collected  to  ensure  that 
underground  mining  activities  are 
conducted  in  compliance  with  the 
requirements  of  the  applicable 
regulatory  program.  Persons  intending 
to  conduct  such  operations  must 
respond  to  obtain  a  benefit.  A  Federal 
agency  may  not  conduct  or  sponsor,  and 
you  are  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

23.  In  §  817.11,  revise  paragraph  (e)  to 
read  as  follows; 

§  81 7.1 1  Signs  and  markers. 
***** 

(e)  Buffer  zone  markers.  The 
boundaries  of  any  buffer  to  be 
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maintained  between  surface  activities 
and  waters  of  the  United  States  in 
accordance  with  §§  784.28  and  817.57  of 
this  chapter  must  he  clearly  marked  to 
avoid  disturbance  by  surface  operations 
and  facilities. 

***** 

24.  In  §817.43,  revise  paragraphs 

(a)(3),  (h)(1),  and  (b)(4);  and  add 
paragraph  (b)(5)  to  read  as  follows: 

§817.43  Diversions. 

(a)  *  *  * 

(3)  You,  the  permittee  or  operator, 
must — 

(i)  Promptly  remove  temporary 
diversions  when  no  longer  needed  to 
achieve  the  purpose  for  which  they 
were  authorized. 

(ii)  Restore  the  land  disturbed  by  the 
removal  process  in  accordance  with  this 
part. 

(iii)  Before  diversions  are  removed, 
modify  or  remove  downstream  water- 
treatment  facilities  previously  protected 
by  the  diversion  as  necessary  to  prevent 
overtopping  or  failure  of  the  facilities. 

(iv)  Maintain  water-treatment 
facilities  as  otherwise  required. 
***** 

(h)  *  *  * 

(1)  The  regulatory  authority  may 
approve  the  diversion  of  perennial  or 
intermittent  streams  within  the  permit 
area  if  the  diversion  is  located, 
designed,  constructed,  and  maintained 
using  the  best  technology  currently 
available  to  minimize  adverse  impacts 
to  fish,  wildlife,  and  related 
environmental  values  to  the  extent 
possible. 

***** 

(4)  A  permanent  stream-channel 
diversion  or  a  stream  channel  reclaimed 
after  the  removal  of  a  temporary 
diversion  must  be  designed  and 
constructed  using  natural  channel 
design  techniques  so  as  to  restore  or 
approximate  the  premining 
characteristics  of  the  original  stream 
channel,  including  the  natural  riparian 
vegetation  and  the  natural  hydrological 
characteristics  of  the  original  stream,  to 
promote  the  recovery  and  enhancement 
of  the  aquatic  habitat  and  to  minimize 
adverse  alteration  of  stream  channels  on 
and  off  the  site,  including  channel 
deepening  or  enlargement,  to  the  extent 
possible. 

(5)  A  qualified  registered  professional 
engineer  must  certify  the  design  and 
construction  of  all  diversions  of 
perennial  and  intermittent  streams  and 
all  stream  restorations  as  meeting  the 
design  and  construction  requirements  of 
this  section  and  any  design  criteria  set 
hy  the  regulatory  authority. 

*  *  *  *  * 


§817.46  [Amended] 

25.  In  §  817.46,  removm  paragraph 
(h)(2)  and  redesignate  paragraphs  (b)(3) 
through  (b)(7)  as  (b)(2)  through  (b)(6), 
respectively. 

26.  Revise  §  817.57  to  read  as  follows; 

§817.57  Hydrologic  balance:  Activities  in 
or  adjacent  to  waters  of  the  United  States. 

(a)  Prohibition.  You,  the  permittee  or 
operator,  may  not  conduct  surface 
activities  that  would  disturb  the  surface 
of  land  w'ithin  100  feet,  measured 
horizontally,  of  waters  of  the  United 
States,  unless — 

(1)  The  permit  authorizes  you  to  do  so 
under  §  784.28  of  this  chapter;  or 

(2)  The  provisions  of  paragraph  (b)  of 
this  section  apply  to  those  activities. 

(b)  Exceptions.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  following  surface 
activities — 

(1)  Mining  through  waters  of  the 
United  States.  You  must  comply  with 
all  other  applicable  requirements  of  the 
regulatory  program,  including  the 
requirements  of  §  817.43(b)  of  this  part 
if  the  mining  involves  the  permanent  or 
temporary  diversion  of  a  perennial  or 
intermittent  stream. 

(2)  Placement  of  bridge  abutments, 
culverts,  or  other  structures  in  or  near 
waters  of  the  United  States  to  facilitate 
crossing  of  those  waters.  You  must 
comply  with  all  other  applicable 
requirements  of  the  regulatory  program, 
including  the  requirements  of 
§§817.150,  817.151,  and  817.181  of  this 
part,  as  appropriate. 

(3)  Construction  of  sedimentation 
pond  embankments  in  waters  of  the 
United  States.  You  must  comply  with 
all  other  applicable  requirements  of  the 
regulatory  program,  including  the 
requirements  of  §  817.45(a)  of  this  part. 

(4)  Construction  of  excess  spoil  fills 
and  coal  mine  waste  disposal  facilities 
in  waters  of  the  United  States.  You  must 
comply  with  all  other  applicable 
requirements  of  the  regulatory  program, 
including  the  requirements  of 

§§  817.71(a)  and  (f)  of  this  part  for 
excess  spoil  fills  and  the  requirements 
of  §§  817.81(a),  817.83(a),  and  817.84  of 
this  part  for  coal  mine  waste  disposal 
facilities. 

(c)  Additional  clarifications.  The 
activities  listed  in  paragraph  (b)  of  this 
section  must  comply  with  paragraphs 

(b)(9)(B)  and  (b)(ll)  of  section  516  of  the 
Act  and  the  regulations  implementing 
those  provisions  of  the  Act,  including — 

(l)  The  requirement  in  §  817.41(d)(1) 
of  this  part  that  surface  activities  he 
conducted  according  to  the  plan 
approved  under  §  784.14(g)  of  this 
chapter  and  that  earth  materials, 
ground-water  discharges,  and  runoff  he 


handled  in  a  manner  that  prevents,  to 
the  extent  possible  using  the  best 
technology  currently  available, 
additional  contribution  of  suspended 
solids  to  streamflow  outside  the  permit 
area;  and  otherwise  prevents  water 
pollution. 

(2)  The  requirement  in  §  817.45(a)  that 
appropriate  sediment  control  measures 
be  designed,  constructed,  and 
maintained  using  the  best  technology 
currently  available  to  prevent,  to  the 
extent  possible,  additional  contributions 
of  sediment  to  streamflow  or  to  runoff 
outside  the  permit  area. 

(3)  The  requirement  in  §  817.97(a)  of 
this  part  that  the  operator  must,  to  the 
extent  possible  using  the  best 
technology  currently  available, 
minimize  disturbances  and  adverse 
impacts  on  fish  and  wildlife  and  related 
environmental  values  and  achieve 
enhancement  of  those  resources  where 
practicable. 

(d)  Clean  Water  Act  requirements. 

You  may  not  initiate  any  activities 
under  paragraph  (b)  of  this  section  until 
you  obtain  all  necessary  certifications 
and  authorizations  under  sections  401, 
402,  and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1341,  1342,  and  1344. 

27.  In  §  817.71,  remove  paragraph  (k) 
and  revise  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§817.71  Disposal  of  excess  spoil:  General 
requirements. 

(a)  General.  You,  the  permittee  or 
operator,  must  place  excess  spoil  in 
designated  disposal  areas  within  the 
permit  area  in  a  controlled  manner  to — 

(1)  Minimize  the  adverse  effects  of 
leachate  and  surface  water  runoff  from 
the  fill  on  surface  and  ground  waters; 

(2)  Ensure  mass  stability  and  prevent 
mass  movement  during  and  after 
construction; 

(3)  Ensure  that  the  final  fill  is  suitable 
for  reclamation  and  revegetation 
compatible  with  the  natural 
surroundings  and  the  approved 
postmining  land  use;  and 

(4)  Minimize  disturbances  to  and 
adverse  impacts  on  fish,  wildlife,  and 
related  environmental  values  to  the 
extent  possible,  using  the  best 
technology  currently  available. 

(b)  Static  safety  factor.  The  fill  must 
bo  designed  and  constructed  to  attain  a 
minimum  long-term  static  safety  factor 
of  1.5.  The  foundation  and  abutments  of 
the  fill  must  be  stable  under  all 
conditions  of  construction. 

(c)  Compliance  with  permit.  You,  the 
permittee  or  operator,  must  construct 
the  fill  in  accordance  with  the  design 
and  plans  submitted  under  §  784.19  of 
this  chapter  and  approved  as  part  of  the 
permit. 
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(d)  Special  requirement  for  steep- 
slope  conditions.  When  the  slope  in  the 
disposal  area  exceeds  2.8h:lv  (36 
percent),  or  any  lesser  slope  designated 


by  the  regulatojy  authority  based  on 
local  conditions,  you,  the  permittee  or 
operator,  must  construct  keyway  cuts 


(excavations  to  stable  bedrock)  or  rock- 
toe  buttresses  to  ensure  fill  stability. 

•k  it  it  It  -k  • 

[FR  Doc.  E7-16629  Filed  8-23-07;  8:45  am] 
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Title  3 —  Proclamation  8167  of  August  21,  2007 

The  President  National  Alcohol  and  Drug  Addiction  Recovery  Month,  2007 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

National  Alcohol  and  Drug  Addiction  Recovery  Month  provides  an  oppor¬ 
tunity  to  underscore  our  commitment  to  stopping  alcohol  and  drug  abuse 
before  it  starts  and  to  helping  citizens  in  need  overcome  addiction  and 
rebuild  their  lives.  ‘ 

Alcohol  and  drug  addiction  can  ruin  lives  and  devastate  families.  We  must 
continue  working  toward  a  society  in  which  our  citizens  can  lead  lives 
free  from  the  influence  of  alcohol  and  drugs.  Friends  and  family  members 
can  play  a  vital  role  in  the  fight  and  prevention  of  abuse  by  discussing 
the  dangers  and  consequences  with  loved  ones. 

My  Administration  is  dedicated  to  the  battle  against  drug  and  alcohol  addic¬ 
tion.  We  are  expanding  access  to  treatment  and  recovery  support  services 
through  the  Access  to  Recovery  program.  The  Drug  Enforcement  Agency 
is  helping  stem  the  flow  of  illegal  drugs  into  the  United  States  by  targeting 
the  production,  distribution,  and  sale  of  methamphetamines  and  other  pre¬ 
cursor  drugs.  The  Drug  Free  Communities  Program  helps  our  neighborhoods 
develop  strategies  to  prevent  substance  abuse.  First  Lady  Laura  Bush  also 
leads  the  Helping  America’s  Youth  program  to  help  our  Nation’s  young 
people  make  healthy  choices  throughout  their  lives  and  to  encourage  commu¬ 
nity  and  family-based  approaches  to  the  challenges  and  risks  facing  today’s 
youth. 

During  National  Alcohol  and  Drug  Addiction  Recovery  Month  and  throughout 
the  year,  we  seek  to  raise  awareness  about  the  destructive  cycle  of  addiction 
and  work  to  provide  assistance  to  those  who  suffer  from  substance  abuse. 
This  year’s  theme,  “Join  the  Voices  for  Recovery:  Saving  Lives,  Saving 
Dollars,”  encourages  Americans  to  recognize  the  costs  of  substance  use 
disorders  and  understand  the  benefits  that  treatment  can  bring  to  those 
individuals,  their  families,  and  communities.  To  find  out  more  about  how 
to  help  save  lives  from  substance  abuse,  contribute  tu  a  culture  of  compassion, 
and  create  a  healthy  future  for  our  country,  citizens  may  visit 
recoverymonth.gov. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  2007  as 
National  Alcohol  and  Drug  Addiction  Recovery  Month.  I  call  upon  the 
people  of  the  United  States  to  observe  this  month  with  the  appropriate 
programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  August,  in  the  year  of  our  Lord  two  thousand  seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
second. 


[FR  Doc.  07-4198 
Filed  8-23-07;  8:52  am) 
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Proclamation  8168  of  August  21,  2007 

Constitution  Day  and  Citizenship  Day,  Constitution  Week, 
2007  ' 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  Constitution  Day  and  Citizenship  Day  and  during  Constitution  Week, 
we  celebrate  the  anniversary  of  our  Nation’s  Constitution  and  honor  the 
Framers  who  created  the  landmark  document  that  continues  to  guide  our 
Nation. 

In  the  summer  of  1787,  delegates  convened  in  Philadelphia  to  create  “a 
more  perfect  Union”  and  craft  the  document  that  is  the  foundation  of  our 
country.  With  great  diligence,  they  worked  to  develop  a  framework  that 
would  balance  authority  and  inherent  freedoms.  Federal  interests  and  State 
powers,  individual  rights  and  national  unity.  On  September  17th  of  the 
same  year,  the  delegates  signed  the  Constitution  of  the  United  States. 

Today,  every  American  shares  in  this  legacy  of  liberty,  and  we  are  grateful 
for  the  courage,  conviction,  and  sacrifice  of  all  those  who  have  helped 
preserve  and  uphold  the  principles  of  a  free  society.  As  we  remember 
the  enduring  importance  of  the  Constitution,  we  also  recognize  our  responsi¬ 
bility  as  citizens  to  respect  and  defend  the  values  of  our  founding  and 
participate  in  the  unfolding  story  of  freedom. 

In  celebration  of  the  signing  of  the  Constitution  and  in  recognition  of  the 
Americans  who  strive  to  uphold  the  duties  and  responsibilities  of  citizenship, 
the  Congress,  by  joint  resolution  of  February  29,  1952  (36  U.S.C.  106,  as 
amended),  designated  September  17  as  “Constitution  Day  and  Citizenship 
Day,”  and  by  joint  resolution  of  August  2,  1956  (36  U.S.C.  108,  as  amended), 
requested  that  the  President  proclaim  the  week  beginning  September  17 
and  ending  September  23  of  each  year  as  “Constitution  Week.” 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  2007,  as  Gonstitution  Day 
and  Gitizenship  Day,  and  September  17  through  September  23,  2007,  as 
Constitution  Week.  I  encourage  Federal,  State,  and  local  officials,  as  well 
as  leaders  of  civic,  social,  and  educational  organizations,  to  conduct  cere¬ 
monies  and  programs  that  celebrate  our  Constitution  and  reaffirm  our  rights 
and  responsibilities  as  citizens  of  our  great  Nation. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  August,  in  the  year  of  our  Lord  two  thousand  seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
second. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  24, 
2007 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables  import 
regulations:  revision; 
technical  amendment; 
published  8-24-07 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Northeastern  United  States 
fisheries — 

Atlantic  herring;  published 
8-27-07 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Kentucky;  published  8-24-07 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  senrices,  special: 

Private  land  mobile  radio 
services — 

3650-3700  MHz  Band; 
published  7-25-07 

FEDERAL  RESERVE 
SYSTEM 

Extensions  of  credit  by 
Federal  Reserve  Banks 
(Regulation  A): 

Primary  and  secondary 
credit;  rates  decrease; 
published  8-24-07 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Current  good  manufacturing 
practice — 

Dietary  supplements  and 
ingredients;  100  percent 
identity  testing 
exemption;  published  6- 
25-07 

Dietary  supplements; 
manufacturing. 


packaging,  labeling,  or 
holding  operations; 
published  6-25-07 
SPECIAL  COUNSEL  OFFICE 
Freedom  of  Information  Act; 
implementation;. published  7- 
25-07 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Boeing:  published  8-9-07 
Fokker;  published  8-9-07 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Motor  carrier  safety  standards: 
Unified  carrier  registration 
plan  and  agreement  fees; 
published  8-24-07 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes; 

Elimination  of  country-by¬ 
country  reporting  to 
shareholders  of  foreign 
taxes  paid  by  regulated 
investment  companies; 
published  8-24-07 


RULES  GOING  INTO 
EFFECT  AUGUST  25, 
2007 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder; 
published  8-27-07 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mango  promotion,  research, 
and  information  order: 

Terms  of  office  provision; 
amendment:  comments 
due  by  8-29-07;  published 
7-30-07  [FR  E7-14612] 
National  Organic  Program: 
National  List  of  Allowed  and 
Prohibited  Substances; 
amendments;  comments 
due  by  8-27-07;  published 

6-27-07  [FR  07-03142] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection-  Service 
Export  certification; 


Wood  packaging  material; 
comments  due  by  8-31- 
07;  published  7-2-07  [FR 
E7-12770] 

Phytosanitary  treatments;  cold 
treatment  enclosures  and 
requirements;  comments 
due  by  8-31-07;  published 

7-2-07  [FR  E7-12768] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 

Commercial  fishing 
authorizations — 

Fisheries  categorized 
according  to  frequency 
of  incidental  takes; 

2008  list;  comments 
due  by  8-27-07; 
published  6-28-07  [FR 
E7-12556] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 

Kuluk  Bay,  Adak,  AK; 
comments  due  by  8-29- 
07;  published  7-30-07  [FR 
E7-146511 

Manchester  Fuel  Depot  and 
Sinclair  Inlet,  WA; 
comments  due  by  8-30- 
07;  published  7-31-07  [FR 
E7-14652] 

Port  Townsend,  Indian 
Island,  Walan  Point,  WA; 
comments  due  by  8-30- 
07;  published  7-31-07  [FR 
E7-14650] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Cross-subsidization 
restrictions  on  affiliate 
transactions;  comments 
due  by  8-30-07;  published 
7-31-07  [FR  E7-14618] 
Limited  blanket 
authorizations:  comments 
due  by  8-30-07;  published 
7-31-07  [FR  E7-14619] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution:  standards  of 
performance  for  new 
stationary  sources: 

Petroleum  refineries: 
comments  due  by  8-27- 
07;  published  6-28-07  [FR 
E7-12584] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas; 

Pennsylvania:  comments 
due  by  8-27-07;  published 
7-27-07  [FR  E7-145891 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona  and  Nevada; 
comments  due  by  8-30- 
07;  published  7-31-07  [FR 
E7-14473] 

California;  comments  due  by 
8-31-07;  published  8-1-07 
[FR  E7-14586] 

Indiana:  comments  due  by 

8-29-07;  published  7-30- 
07  [FR  E7-14476] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Indiana:  comments  due  by 
8-30-07;  published  7-31- 
07  [FR  E7-14741] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Iowa;  comments  due  by  8- 
31-07;  published  8-1-07 
[FR  E7-14868] 
Massachusetts;  comments 
due  by  8-31-07;  published 
8-1-07  [FR  E7-14887] 
Texas;  comments  due  by  8- 
29-07;  published  7-30-07 
[FR  E7-14485] 

Wisconsin;  comments  due 
by  8-30-07;  published  7- 
31-07  [FR  E7-14465] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Buprofezin;  comments  due 
by  8-27-07;  published  6- 
27-07  [FR  E7-12161] 
Tobacco  mild  green  mosaic 
tobamovirus;  comments 
due  by  8-27-07;  published 
6-27-07  [FR  E7-12338] 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan  priorities  list; 
comments  due  by  8-31- 
07;  published  8-1-07  [FR 
E7-14677] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Personal  securities 
transactions  by  bank 
officers’  and  employees’: 
quarterly  reporting: 
comment  request; 
comments  due  by  8-27- 
07;  published  6-27-07  [FR 
E7-122391 

FEDERAL  MARITIME 
COMMISSION 

Organization,  functions,  and 
authority  delegations: 

Filing  proof  of  financial 
responsibility;  comments 
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due  by  8-27-07;  published 
7-25-07  [FR  E7-14396] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Physicians  fee  schedule 
(2008  CY);  proposed 
revisions  to  payment 
policies  of  ambulance 
services,  etc.;  comments 
due  by  8-31-07;  published 
7-12-07  [FR  07-03274] 
Revisit  User  Fee  Program; 
medicare  survey  and 
certification  activities; 
comments  due  by  8-27- 
07;  published  6-29-07  [FR 
07-03196] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  care  access: 

Individual  health  insurance 
market  requirements — 
Qualified  high  risk  pools 
operation;  State  grants; 
comments  due  by  8-27- 
07;  published  7-27-07 
[FR  E7-14361] 
HOMELAND  SECURITY 
DEPARTMENT 
U.S.-Jordan  Free  Trade 
Agreement: 

Preferential  tariff  treatment, 
other  provisions,  and 
comment  request; 
comments  due  by  8-27- 
07;  published  6-27-07  [FR  , 
07-03133] 

U.S.-Morocco  Free  Trade 
Agreement;  comments  due 
by  8-28-07;  published  6-29- 
07  [FR  07-03153] 

HOMELAND  SECURITY 
DEPARTMENT 
Intelligence  Reform  and 
Terrorism  Prevention  Act  of 
2004;  implementation: 

Travel  with  Western 
Hemisphere;  documents 
required  for  persons 
departing  from  or  arriving 
in  United  States  at  sea 
and  land  ports-of-entry; 
comments  due  by  8-27- 
07;  published  6-26-07  [FR 
07-03104] 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Senior  Community  Service 
Employment  Program; 
Performance  accountability 
measures:  comments  due 
by  8-28-07;  published  6- 
29-07  [FR  E7-12541] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Federal  credit  unions; 
organization  and  operations; 


comments  due  by  8-27-07; 
published  6-27-07  [FR  E7- 
12378] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Primary  securities  offerings 
on  Forms  S-3  and  F3; 
eligibility  requirements; 
comments  due  by  8-27- 
07;  published  6-26-07  [FR 
E7-12301] 

STATE  DEPARTMENT 

Intelligence  Reform  and 
Terrorism  Prevention  Act  of 
2004;  implementation: 

Travel  with  Western 
Hemisphere:  documents 
required  for  persons 
departing  from  or  arriving 
in  United  States  at  sea 
and  land  ports-of-entry; 
comments  due  by  8-27- 
07;  published  6-26-07  [FR 
07-03104] 

TRANSPORTATION 

DEPARTMENT 

Standard  time  zone 
boundaries; 

Indiana;  comments  due  by 
8-31-07;  published  8-8-07 
[FR  07-03864] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  standards: 
Special  conditions — 

Cessna  Model  650 
airplanes;  comments 
due  by  8-27-07; 
published  7-27-07  [FR 
E7-14593] 

Ainworthiness  directives: 
Boeing;  comments  due  by 
8-27-07;  published  8-1-07 
[FR  E7-14867] 

General  Electric  Co.; 
comments  due  by  8-27- 
07;  published  6-28-07  [FR 
E7-12490] 

Grob-Werke;  comments  due 
by  8-29-07;  published  7- 
30-07  [FR  E7-14641] 
Ainwothiness  directives: 

EADS  SOCATA;  comments 
due  by  8-31-07;  published 
8-1-07  [FR  E7-14857] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards; 

Tire  pressure  monitoring 
systems:  comments  due 
by  8-27-07;  published  7- 
12-07  [FR  07-03382] 

TRANSPORTATION 
DEPARTMENT 
Pipeline  and  Hazardous 
Materials  Safety 
Administration 
Hazardous  materials; 


Shipping  papers  and  other 
documentation:  emergency 
response  telephone 
numbers  requirements: 
comments  due  by  8-31- 
07;  published  7-2-07  [FR 
E7-12665] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 

Pension  excise  taxes — 
Health  savings  accounts; 
employer  comparable 
contributions;  hearing; 
comments  due  by  8-30- 
07;  published  6-1-07 
[FR  E7-10529] 

Income  taxes: 

Mortality  tables  for 
determining  present  value; 
comments  due  by  8-27- 
07;  published  5-29-07  [FR 
07-02631] 

TREASURY  DEPARTMENT 

U.S.-Jordan  Free  Trade 
Agreement: 

Preferential  tariff  treatment, 
other  provisions,  and 
comment  request; 
comments  due  by  8-27- 
07;  published  6-27-07  [FR 
07-03133] 

U.S.-Morocco  Free  Trade 
Agreement;  comments  due 
by  8-28-07;  published  6-29- 
07  [FR  07-03153] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  holding  company 
structures;  optional  charter 
provision^;  comments  due 
by  8-27-07;  published  6-27- 
07  [FR  E7-12172] 
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www.gpoaccess.gov/plaws/ 
index,  html.  Some  laws  may 
not  yet  be  available. 


H.R.  2863/P.L.  110-75 
To  authorize  the  Coquille 
Indian  Tribe  of  the  State  of 
Oregon  to  convey  land  and 
interests  in  land  owned  by  the 
Tribe.  (Aug.  13.  2007;  121 
Stat.  724) 

H.R.  2952/P.L.  110-76 
To  authorize  the  Saginaw 
Chippewa  Tribe  of  Indians  of 
the  State  of  Michigan  to 
convey  land  and  interests  in 
lands  owned  by  the  Tribe. 

(Aug.  13,  2007;  121  Stat.  725) 
H.R.  3006/P.L.  110-77 
To  improve  the  use  of  a  grant 
of  a  parcel  of  land  to  the 
State  of  Idaho  for  use  as  an 
agricultural  college,  and  for 
other  purposes.  (Aug.  13, 

2007;  121  Stat.  726) 

S.  375/P.L.  110-76 
To  waive  application  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  to  a 
specific  parcel  of  real  property 
transferred  by  the  United 
States  to  2  Indian  tribes  fn  the 
State  of  Oregon,  and  for  other 
purposes.  (Aug.  13,  2007;  121 
Stat.  727) 

S.  975/P.L.  110-79 
Granting  the  consent  and 
approval  of  the  Congress  to 
an  interstate  forest  fire 
protection  compact.  (Aug.  13, 
2007;  121  Stat.  730) 

S.  1716/P.L.  110-80 
To  amend  the  U.S.  Troop 
Readiness,  Veterans’  Care, 
Katrina  Recovery,  and  Iraq 
Accountability  Appropriations 
Act,  2007,  to  strike  a 
requirement  relating  to  forage 
producers.  (Aug.  13,  2007; 

121  Stat.  734) 

Last  List  August  13,  2007 

CORRECTION 

In  the  last  List  of  Public 
Laws  printed  in  the  Federal 
Register  on  August  13,  2007, 
H.R.  2025,  Public  Law  110-65, 
and  H.R.  2078,  Public  Law 
110-67,  were  printed 
incorrectly.  They  should  read 
as  follows: 

H.R.  2025/P.L.  110-65 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  11033  South  State 
Street  in  Chicago,  Illinois,  as 
the  “Willye  B.  White  Post 
Office  Building”.  (Aug.  9, 

2007;  121  Stat.  568) 

H.R.  2078/P.L.  110-67 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  14536  State  Route 
136  in  Cherry  Fork,  Ohio,  as 


VI 
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the  “Staff  Sergeant  Omer  T. 
‘O.T.’  Hawkins  Post  Office”. 
(Aug.  9,  2007;  121  Stat.  570) 
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